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‘PREFACE | 


Tn: 1883 the eparehent: of the Tntarior na publication of the a | 


- more important decisions of the Land Department with the view to 


preserving in authentic manner and in permanent form convenient for — 


reference a line of consistent precedents 1 in departmental rulings illus- . 


trating the land laws of the United States. Prior to that time the only 
published decisions of the Department were those by private reporters, — 


- the more familiarly known being Brainard, Copp, and Lester. As 
_ originally conceived, the publication entitled ‘Decisions of the Depart- 


ment of the Interior relatmng to the Public Lands,” and thereafter — 


_ referred to as the “Land Decisions,” pertained almost exclusively. to 


‘matters coming’ under the jurisdiction of the General Land Office. 


: _ and a few matters from the Indian Office. Gradually the jurisdiction. 
of the Department, has been enlarged by the creation of new bureaus, — 


: among them being the Bureau of Reclamation, the Geological Survey, _ 
and the National Park Service. Many new ‘laws have been enacted and _ 


- _ policies established relating to the Indians and Indian Affairs. New 


and important problems in other bureaus and services are constantly i 
arising and.call for solution. Consequently, there has been an increas- 


.. ingly growing demand for the publication of decisions by the Secretary Z, 
and his Assistant Secretaries and. opinions by the Solicitor, relating to 
- matters other than those pertaining to the public lands. On July 7, 


1980, the Secretary issued an order amending the title so as to read 


ies Decisions of the Department of the Interior,” and directing that there- | 


after leading: decisions and important opinions relating to all activities _ . 


7. of the Department. be published in future. volumes. ‘Including this - et > 


volume, 56 volumes have been published covering the period. from | : 
July 1881 to November 28, 1938. Volumes 1 to 52 are referred to as the - 


“Land Decisions” (L. D.). ‘The abbreviation. LD? when used in cited 


decisions of the Department and ji in the opinions. of the: Solicitor has . | 


-_yeference to volume 53 and later volumes of this work. 


. Part. I of this volume contains decisions of the Department and 7 
- Opinions of the Solicitor arranged chronologically insofar as is. prac- | 

_ -ticable. Part. II contains regulations and - instructions of general 

Interest. to the public issued by the various bureaus of the Department. | 
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L. D. 499) ; overruled, 29 L. D. 698: 
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fied, 6 LD. 284,.624.. 


Paul Jones ‘Lode (28° L. De 120); vs “modified, 


31 L. ‘D. 359.. 


Paul ». Wiseman, QL L. oe 12); overruled, | 5 . 
2b Robinson, ‘Stella. G. a2 Le D 448); H “over- . 
~ ruled, 13-L.’D.' 2k: : 


a 27-L. -D: 522, 
Pecos Irrigation ‘and. ‘nigeovement Co. 


43 L.. Dy.66. - 


L. D. 804: 


Phebus, Clayton (48° L.:D: 198); _gverruted 


$0 far‘as.in- conflict; 50 L. D. 281. 
Phelps, WwW. L. (8 Ce L. 0. 189) | overtuled, 
(2. D854; . oS * 


Pbillips, Alonzo. eo L. D. 821) ; ‘overfuled, 


~. 15 L. D, 424, 


Ata” overrulcd, 80° L. D. 93. . 
Pieper, . “Agnes Cc: (35. L. D. 459) 5. 
‘ruled, 48 LoD. 374; - ; 


Pierce, Lewis. W. as L. D. 828) ; vacated, ‘ 


53° 1.D. 447 
Pletkiewicz et al. 
195) ; overruled;: 37. Li D. 145. 


Pike's Peak Lode (10 L.: D.: 200) 5 over- 


. ° ruled in. part, 20 L. D. 204. 
. Pike’s Peak Lode (14 L. ‘D. AT); overruled, 
-20-L. D. 204. 


_ Popple, James a2 L De 438) overrated, 


18°L. Dy 588: 


‘Powell, D. C. (6 L. D - 808) 5 modified, 15 


eo > dl. De are 
_Premo;. ‘George (9 L D. 70) ; : gee 39 L. D.: 
. 162, 225, ° | 
Prescott, Henrietta: Pp “(46 a Fe D. 486) : 
overruled, 51 L. D. 287. 0 


Rio Verde Canal Co. 


(15 
L. D. 470); overruled, 18 L. -D. 168; 268. 
* Pennock Belle. L. (42, L. D. 815); vacated, ; 
oo | Rogers, 
Perry v. Central Pacific. R R. Co. (39° L: D.}- 
BS overruled So: fare as in. conflict, 47) 


*Rogers vu. Lukens (6 L. Dy 111); 


over- oe 
dst. Clair, - 


- | *St. ‘Paul, 
v.- “Risimona: (29° Le D. ; 


AND “MODIFIED CASES 


Pringle, Wesley (13 | re D. 519) e ‘overruled, 7 
29 L. D. 599. 


Provensal; ‘Victor H. (0 D. 618) 5 a : 


ruled, 35 L. D. 399. . 


Rae Widow of. Emanuel. 6 . D. 486) ; % os 


vacated, 33 L. D. 409.. 


‘Pugh, F.-M., e¢ al. (14 L. D. 274); in effect . 
vacated, 239 U. 8, 452. 7 wc, 
Puyallup. Allotments (20. L. D. 1D} ; _modt- Re 


_ fied, (29 iL. D.. 628. ee 
10 ie . ; a. 
5 LD. 320. Jt ee 
et al. (7 . L, ‘D. 411). ae 
overruled, 35 L D. 82... : 


21 L. D. 404. 


cna Lode (12 L. D. 683); ‘overruled, 20-5 °° 


‘L. D. 204; 48 L. D, 523. 


‘ruled, 8. -L, D, 110. (See 9 L. D. 360.) * 


os Regione v. Rosseler (40 L. D. 28); . ‘vacated, : 


40 LD. 420.: 


Rialto No. 2 Placer Mining - Claim (34 L. D. 


44); overruled, 87 L. D. 250. 


Rico: Town Site (1 L. D. 566)’ ; modified, 38 


EDS 256. 
06 L. ‘D. 881) 5 y va- 
“eated, 27.1. D. 421,. = 


Roberts VY Oregon Central Military. Road 


(19 iL. D. (591) ; overruled, SY. Le Dd. 
we a 3 


Rogers, Fred B Bac Ty D 825)" “vacated, 
53 I. D. 649. 

‘Horace B (10 Le D 

ruled, 14 L. D. 321. 

Rogers. “De Atlantic | and. Pacific R. RB. Co, 
(6 L. D.. 565) ; overruled, 8 L. D. 165... 
over. 
(See QL: D.. 360.) 


29) 7 | over 


ruled, ‘8 L.-D. 110. 


Romero v. Widow. of © Knox (48 L. D:. 32) ; be o 


overruled | 80 far as:in conflict, “49: LL -D. 
py eae 


2 | | Roth, “Gottlien (50 Lo D. 198) 5 modified, 50. 
Phillips wv. Breazeale’ 8 Heirs: (19. ts D. 813) : 


— Le Dy 197, 


| Rough’ ‘Rider “and. Otber Mining: Claims (41 suet 


L. De 242, 255) 5. vacated, 42-1. D. 584. 


. 53 I. D. (194. 


Co. 


(804. (See 32. ‘L..D. 21.) . 


‘St: Paul, “Minneapolis and’ Manitoba Ry. ‘Co. as 
A Als Hagen ee: L. ‘D.: 249) ; : overruled, Oo 


“L: D. 86: 


| se Paul, Minneapolis: and Manitoba Ry. Co. | 


». Fogelberg (29 Le De 291) 5 : vacated, (380 
a D.191; - | 


‘Salsberry, Carroll. ar Le D. 170) 5 over a 


ruled, 39 I. D. 93. : 
Sangre de: Cristo and Maxwell ‘Land Grants 
(46 L, D. 301); modified, 48 ID. 88. 


Santa” Ie Pacifie RB. R: Co. v. ‘Peterson (39 oo 
I. D. 442) ; : overruled, aa “La. De oS < 


Frank (52 1: D. 59T) 3 ‘modified, ay 


“Minneapolis. and: Manitoba Ry. - “awa 
(8° L. -D. .255) ¢° modified, | B L D.. sa 


“Schweitzer ®, “Hilliard et al. (19 Le D. . 298) ; 


Shale Oil: ‘Company, 


as ‘Shanley v. M Ora: AY. ea D. +82) 3 a overruled, ‘State’ of. Louisiana. (48. L.. D. (201) 5. overruled. . 


ee ‘South Star Lode (17 L. D. 280) : overruled, 3 


ae Southern Pacific: R. R. Co. a L, ‘D. 


: © Spaulding v.° Northern: Pacific R. R.- C0. (21. 
2 - Spencer; 
Spruill, ‘Lelia. May. (50 Le D; 549) over: 


| “Standard Shales’ Products: Co. 
overruled 80 far. as. in’ conflict, BB I. 


: &, 2 State, of: California. (15 L.. D. 10); . overruled, 


_ are of California ( 32.L. D. 346) ; ; utated. | 


7 ’ State of California. (4a L D. 118) ; over. 


ee State of California -»v. Smith (5 ZL. ‘D. 548) : 


xxIy . TABLE. OF OVERRULED 
. > Satisfaction - Extension ‘Mill Site as L. De 
“* 1T8). (See 32 L. D. 128.) . | 
Sayles, ‘Henry PL “2 b. :D,. 88); : "modified, 
6: D. T97.:: 7 
overruled, 26 L. D. 639, 
‘Serrano ‘. Southern: Pacific R. R. Co, 
Cc Le 0. 98) >. overruled, 1 L..D. B80, 
See’ 55 L. D. 287. 


a 


15 DL, D, 424, 


: “ht ‘Shineberger, Tock: (8 Le D. 231) j over ‘state of. Nebraska (18 L. D. 124) ; 


 ruled,-.9- om D. 202. 
. ‘Simpson, ‘Lawrence Wy (85 L D 399, 609) 5 
~. modified,36 L. D. 205, 
a Sipchen v. Ross “(1 - Le ‘Dp. 634); m 
~ 4:0, D,,-152. | :- . 
a, ‘Smead ». Southern - Pacific R. eh: 0. GL 
a L. D. 432) ;- vacated, 29 L. D. 135, 
_ Snook,. ‘Noah -A,, et al (41: ti. vs 428) 5. 
_ overruled, 48 Le D.. 864; : 


modified . 


: Sorli-. v. Berg, (40 L. D. 259); overruled, 


» 42 L. .D. 557... 

Ss 20 L..D. 204; 48 L. D: 523. 
‘Southern ‘Patific ‘R. R. Co. (15 L Ene 400) . 

-Teversed, 18 L.- -D. 275. 


recalled, -82 L. -D. 51. 


recalled, 33 L. D. 528... 


mae Southern” Pacific -R. R. Co. 4, Burns (BL ; 


—L, -D. 272) 5. vacated, (87.L. D. 243. 


L. D. 57) ; : overruled, -31 L: D. 151. 
James © (6 L. D. 217); :. modified, - 
6.L..D. 772;.8 L.D, 467. 

ruled, 52 L...D, 339. . 

(62. aA D. 
_ 522) } 


2D; 42. 


state of California ae L. D. 263) . “vacated, ef ey tt 
t aoe Garccten: ;: ‘Stevenson. ic B. L. P. a2) - over: 5 


23 L. D. 230. 


c 23. L. D: 423, 0 
e:3 State of California (19, Le D. 585) 3 : “vacated, 
Be Bae: ‘dD. BT: 3. 

v7 State - of: ‘California - (23: ae De. 428); : “over- 

ruled, 32 L..D..84.00 


-50:L.-D. 628, 
46 L, D. 396.) 


eC ST. L. De 499, . . and 


ruled, | ‘48 L. -D. 98.- 


3 ~ State of California (44 L. ‘D. 468) ; over- : 


-ruled, 48. L, D...98. 


| State of. California. 15: esata, (1g. L, D. 


859); overruled, 31 L. D. 335, 


z State ‘of California v- Pierce (3° C. Te: Os: 


118) ; modified,. 2 L; D. 854. 


overruled;. 18 -L. ‘D. 348.. 
" State of Colorado. Ae L, De. 490); overnited, |" 
- ve Le Dd. 408. _ _ 


‘State. of Florida. 4 LoD. 


89) 5, - 
| 460, -461,. 492.) : 
Strain, A. -G. (40 | i ‘2D. 108) : K ‘overruled | 50. 7 
‘Stricker, Lizzie (15. L. ‘iD. 74): 


Stump, Alfred. M.,. 


matt v. Chapin 4 L. D. 


Taguart, William M. (44 Le D. 282) ; 





AND MODIFIED CASES 


‘State of Flo: ida (a7 se D. 805); ; reversed, 


(19. L, -D.:76.. 


; ruled. SO: far. as in conflict, BL L. D.. 291. 


‘State of Louisiana’ (8 Dy D. 126); ; modified, i a 


9 UL, D. 157.. 


| State. of. Louisiana: (24 t D. 28) 5 : vacated, 7 - 


~ 26 LD. 5. 


| State of ‘owienae | (47. L. De 366) ; over- 


ruled so far as in conflict, 51. L. D. 291. 


~ $o. far asin conflict, 51 L: D. 291: a 
overruled, aes 
28 L. D. 358.° 


State of Nebraska. Vv. Deenaniin (2 C. L. L, 


G47) ; overruled, 26. L. D.-123.. 


State: of New Mexico (46 Le D. “217 Ms over- 


' ruled, 48 L. D. 98. 


“State of New. Mexico’ (9 re ‘D. 814) : overs a 


ruled, 54 J.D. 159.. 


State of Utah (45, L. D. 551); overruled, 48 ae 


~L..D. 98. - ee 

* Stevenson, | ‘Heirs of, wy, "Cunningham - (32: 
~L. D:'650) +° modified; 41 LD. 119. 
“AS TD. D. 196.) ane 


Sugar ef al: v. Rees-et al. cee Le D: 446) 5 7 


overruled, ’ -29- Le D. 401. 


‘Stirling, ‘Lillie’ i. ~ (9 L. 346) 5 ‘. overruled, 


“gouthern. Pacific R. Ro Co. (28 L. D. . 281) 3 : < 
See - | Stockley, Thomas. 5 (44. T; D. 178, 180) 3. 


46 L. D. 110. 


vacated, 260.U.. 8. 582. 5 Sa ao L, -D. 


‘far as in: eonflict,. Bl L. -D. 51. 
L. D. 283. ; 
et ae 
-yaéated, 42 Ti. D. 566... 


‘Suinner ¥. Roberts -(23. L. D. “201) 5. “over: : | 


ruled. so. far as in conflict,: AL L. D. 178. 


Sweeney” »;° Northern: Pacific R- R, Co. (20 ae 


L, D; 894) ; overruled, 28 LD. “474..° 


*Sweet, Eri P.. (2: Sey L.. O.. 18): : overruled, _ Daa 


‘41 L. D, 129. (See 42. L. D, 318.) - 


ruled, 3 L, Ds 248. 


- 598) 5 overruled - 
17 L. D, 414. i 

“over -" 
ruled, 47 L. D. 370. 


‘Talkington’s Heirs v. Hempfling @ ta De ie —_ 


i 46); overruled, 14, “Le D.. 200. .- 


Tate, ‘Sarah J. (ao L. D. 469) 5. ‘overruled, A 


-21 Le: D. 211. 
Taylor a. Yeats eb: al. 
versed, 10. L, 2D. 242. 
*Teller, John C. (26 L. Dy. 484) : : overruled, oe 

386 L. D. 86. - (See 37 L. D..715). 


‘The Dailey Clay Products Co.. (48 L, D. "429, ~~ 


431) ; ;. overruled: ‘80 oe as. in conflict, ee . 
| LD. 656. ; 


| Thorstenson, Even (45. L. ‘D. 96) ; ; overruled, al 


47 L. D. 258. 


“Tieck vw. ‘McNeil - te L, D _ 158) + modified, os 


» 49-1, Di: 260, 


“92, 98) 5. over- en We 


(See on 


‘overruled ed, as ¢ “hp 


(89 L. Dy 491) ie 


(8 rn D: 279) 5 re : 


_. Walker v. Southern Pacific 1 ah R. Co. 


TABLE OF OVERRULED AND 


| “ ites. v.. Northern Pacifie Ry. Co, et at.: (39- 


iL. D. (B71) j. ‘overruled, 45 L, D. 93. 


Tompkins, H.. HL. (41 L. dD. 516) 5 overruled, > : 
7 -| Wasmund. v. Northern Pacific R. R. Co. (23 


_ 51 L. D. 27.. 
Traganza, Mertie C.: (40° L. D. 00) 5 over- 
ruled, 42 L. -D. 612... 


‘Traugh #, Ernst (2 ‘L. De 212) ; : ‘overruled, 
Cf, Br i det 98. 
a Tripp v.. Dunphy. 8 L. D. 14) ; modified, 
os 40 L. D. 128. 
nripp v. Stewart : ca Cc. L. 0. 89) ; ‘modified, |. 
6 LD. 796.. . 


Tucker: v. Florida Ry. & Nav. Co. (19 L. D. 

414).; overruled, 25.1. dD. 233... : 
‘Tupper %. Schwarz. (2 L. D. 628) ; 
. ruled, 6. L. D. 624. . : 


Turner v. Cartwright, aT L.; D. 414) : ‘nod 


fied, 21 L. D: 40. 

i Turner. vy, Lang. (1_ fom L. 0. 51); 
5 L. D. 256.) | 

Tyler, ‘Charles. (28. Ts. D. 699) :. overruled, 
35 OL, D. it - . 


Ulin V- Colby. 4 Ti D. . 811); ; overruled, 85 


) Le D, 5492 
~ Union Pacific ba R. Co, (38 i. D. 
called, 33 L. D. 528. ‘ 


-ruled,.18.L. D. 441.) 


. United States: v. Central: Pacific ‘Ry. Co. 


(52.L..D. 81) ; modified, 52 L. D, 235.: 


. Qnitea States 0. Dana (18 L. D. 161) ; : modi- 


fied, 28 Li D. 45.. 


Utah, State of (45° L, ‘D.. BBL) 5 : “overruled, . 


48 L. D. 98. 


Veatch. . Oaaeek Natter (46: L. D. 496) ;| 


overruled. SO far -as_ in. confiict,: 49 L. D. 
461, 
part...) - : 

Vine, James Ree y L. D. 
. DG. D.-622,. - 


nn Virginia- ‘Colorado ‘Development. ‘Corporation - 


(538 I. D. 666) ; ‘ (Overruled 3 -in part, 55° 1, D. 
289... 

“Vradenbure’s Heirs et ae Vv Orr ct e 
iL D. oe 3 overrwled,. 38 L. D. (258, 


(2 


. John (41 L. D. 2; 
LD. 687 


| Walker VD; Prosser 7~ LL. poe 85) ae reversed, 


* 18 L. D. 425.. 


L. D. 172) ; ; overruled, 28-L. D..174. 


"Walters, David. oP DL. D.. ugeO a revoked, 


24 L. D. 58. 


Waterbou se, 


over- 


aoa es 
Wester Pacific. Ry. 


89) ae re- | 


United: States v.. Bush. as L. D. B29) ; over- WES ons v. Calkins (20 L. D. 459) 5 “modi- 


(See 49 L. D. 492, for adherence a ; 


-mo dified, 41 





MODIFIED CASES: _XXv — 

Wairen v. ‘Northern Pacific R. R. Co. 
L.. D. 568). ; overruled so far as in con- 
flict, 49 L. D. 391. — 


L. D. 445) | vacated, 29 L. D. 224, 
Wass v: Milward (5 L. D. 349) ; -vacated, 
44 L. D: 72: ‘(See unreported case of 
Ebersold Vv. Dickson, September 25, 1918.) — 
William. W.. (9 L. Dd. (181); 
overruled, 18:-L. D, 586. - | . 
Watson, Thomas ae << L. D. ae 3 ‘modified, z. 
-6L. D.. 71.. ev 
Weaver, Francis D. (53° L. D 179) 3 ; “over _ 
--ruled in part, 55'I. D.. 290. “ 
Weber, ‘Peter (7 L. Dd. 476) ; 
‘Las Ds 150. > 
Weisenbori, Brnst 
ruled, 43: LD. 895. 


overruled, 8 | 


Werden: 4. Schlecht - (20° L.. D. 528) . over- 


‘ruled, 24° L. -D. 45... oe 
Co. “(40° L. D. ‘411; 41 
L.. D. 599); overruled,.48°L. D. 410. 
Wheaton. v. Wallace - Sta i, D ee Mp modified, 

684 LLY DD. 883: 

White, | Sarah ‘Y...(40 Le D. 680) ; ; overruled 
in part, .46 L. D. 56. 

Whitten v. Read. et. al. . (49. L. D:. 258, 
50 L: D. 10): - vacated,. 5a, D. 447, 


260; 


fied, 21. L..D,. 553; overruled, 22 L. D, 892. 


Widow : ‘of: ‘Emanuel Prue (6.1L. -D.. 488) 3 a 


‘vacated, 33. L. D. 409, 


‘Wiley, ‘George PB; 86 te D. 205) : modified, 


386 L. D. 417. 


Wilkerson, Jasper N (AL L. D. 138) ; over- 


 puled, 50. L.. D. 614.: (See 42 L. D. 318.).. 


‘Wilkins, Benjamin C. (2. L. Dz 129) : modi- 


fied; 6 L. D. 797, 
Willamette . Va ley: and. i Caseade Mountain 
Wagon Road. Co. v. Bruner hee) ‘L. D. 654) ; es 
vacated, 26 L. D. 357, 


‘Willingbeck, ‘Christian P. @ i os 388) a 
527) : : | modified, 14 


modified, 5 L. D. 409. 
Willis, Cornelius, et al. 


(40L. D. 185) ; : over- | 
ruled, 49 L. D. 461. 0° | 


Willis, ‘Eliza (22 L. D. 426) ; ‘ -overtuled, 26 _ 
~ L. D. 436. = 
* Wilson v. Heirs ‘of. Smith (37 L. D.. B19); 53.3 


overruled, 41 L.: ‘D. 119. 
196.) — 


(See 43, L. D. 


Witbeck - v. Harderhan (50. L. D. 418) over. 


‘ruled so far as in conflict, 51 L.. D. 36. 


Wright et al. v, Smith - (44 Le D. 226); in 


effect ° overruled 50. far. as in conflict, 490 
iL. D. oT4. ~ 

Zimmerman wD, ‘EBraiaor (39 soe D. 310); | 
overruled, 52 i. De. 115. ey 





“Nore. —The abbreviations - ‘used - in . this | title refer 
“B. P.” to Brainard’s - Legal. Precedents in Land 


oc 


De Saree edition of 1890, 2 volumes: Ce. 


to: the following. publications : 
and Mining Cases, Vols. 1 and 2; 


L.”’.to. Copp’s. Public ‘Land Laws, edition of: 1875, 1 volume, edition -of 1882" 


L.. 0.” to Copp’s. Land ‘Owner, vols.” 1-18: 


“J, D-’ to Decisions of the Department of the Interior, beginning with vol. 53:°“L. and RB.” - 


-  to-records of the former division -of: Lands and Railroads; 
of the Pebariment of the Interior, vols. 1-52. oe 


“L. D.”. to the Land Decisions 


2 


(42 Ti. D. 533) 5. over- on 


ACTS OF CONGRESS CITED AND CONSTRUED | 


1853, March Pk eee ere . 42 

-. 1862, July. 1 (12 Stat. 489), aiding in. 
the construction of the PacificR. RR. 45 
1864, July 2 (13 Stat. 356), aiding in 
ate construcHn, of the Pacific R. BR. 45, 


* 202;210, (213 

1866, July 27 (14 ‘Stat. 292), granting 
.lands to aid in construction of . 

- Railroad lineg--_--- 208, 213, 377 

1870, May. 31 (16 Stat. 378), authoriz- 
ing No. Pacific R. BR. Co. to issue | 


' bonds: for construction Betis 
1870, July 9 (16 Stat. 218), ‘granting - . 
right-of-way for Alameda road =~ 
_ through lands in California_.-__...6§ 387 
1875, March 3 2202 210, 214 
1875, March 3 (18 Stat. 402), Defi- | . 
| ciency Appropriation Act, 1875__.. 396 
1875, March 8 (18'Stat. 482), granting : 
< rights-of-way to railroads through | 
public lands of United States_-__ 197, 206. 
1878, June 3 (20 Stat. 88), authoriz-. 
_ ing removal of timber on public do-. 
[E21 | | eae a a a a Se Re 408, 441 
1880, May 14 (24 Stat. 140), relief of ~~ 
‘settlers on pupie lands. -...-..° 29, 
~ 76, 18, 286 
1830, Jae 15 (21 Stat. 199), accepting =~ 
--and ratifying agreement with the 
Indians of Colorada for sale of: reser- . 
PVR HION get te ie te 3, 330. 
1880, June 16 (1 Stat. 287), relief ~ | 
‘of. settlers on public lands_2.---__ 73, 75 
1882, July 28 (22 Stat. 178), Uncom- ie 
“pahgre. and: White. River Ute Tn-. Fant 
dian lands in Colorado-~--___---_- ~ “$84 
1884,. May 17 (23 Stat. 24,26), pro- 
viding for civil © ceovenmant 10 ag 2 
» Alaska. osha oae pogo oe it. 


1887, February 8 (24 Stat. 388), In- 
dian. Allotment -Act._--_ 
1887, Mareh 8 (24 Stat. 556), adjust- 


ment of raifroad land grants..___ttt ~ 44 
1888, March 26 (25 Stat. 619), useof =~ 
_, hot water‘at Hot Springs, Ark... 182 
1888, October 2 (25 Stat. 505, 526), >. 
Appropriation Act of 1889_-._--.- 539 |. 


1890, August 30 (26 Stat. 371, 391), — 


_ Appropriation Act for, 1871. 1897, 539, 558. 


1891, January 12 (26 Stat. 712), relief : 


“of. Mission Indians in California——~— ‘ 42, : 
ao 102, 103, 104 
1891, ‘Topa 28 (26 Stat, 794, 795), 


Indian allotments, amendatory... © 


‘Page 


47, 138, 144, 147 





415) -— 


1891, March 8-22_-21-2 2-2 210 - 
1891, March 8 (26 Stat. 842), leases. 
at Hot Springs, Ark ~--~-_--~-_-- 127 


1891, March 3. (26. Stat. 1093), tim- 
ber culture laws, amendatory__.. 408, 441 
1891, March 3 (26 Stat. nOo 9) ‘Tim- a 
ber Culture Act__.---_L-L_---_- - 98, 216, 
— 896, 534, 537, 545, 547, 558, 960, 570 


1891, March 3 (26 Stat. 1095), tim- 


_ ber culture laws-—-------~~-----~ - 111, 
188, 142, 145, 239, 286, 340, 345, 396 
1891, March 3 (26 Stat, 109, 1103), — 
town site entries of jand in Okla- a 
47 


DO Te on a ee 
1892, July 26 (oT. Stat. 270), Amenda- 
tory Act 1880, May 14 (21 Stat. 
NAO) 3 poe ieee ee eee 4 TS 
_| 1898, ‘March 3 (27 Stat. 598), Appro- 
- priation Act of 1894-.--..---~__- 286 
1894, .. August 18 (28 - ee eal Oo 
Carey. Ase eta eae Soe — 148 
1895; “January 21 (28. Stat. 635), ? 
rights-of-way through public lands 
for tramroads, -logging, and other 
. PONG Sie ee eee 414, 549, 562 
1895, February 26 (28 Stat. 683), 
‘examination and classification of 
mineral lands in Montana | and be at 
WdghOss ho eee ese 201 


1897, January 13 (29 Stat. 484), loca- 


tion and purchase of publie lands 
for reservoir sites_____ 539, 543, 560, at 


1897, February 26 (29° Stat: 599), 


. rights-of-way for reservoir sites.___ t 
1898, May 11 (30 Stat. 404), rights-of- 
way on public lands for water trans- 
- portation, domestic purposes or de- 
velopment of power as subsidiary 
to - jrrigation._____ 414, 538, 545, 559, 560 


539. 


4898, May 14° (30 Stat. 409), extend- 


ing the homestead laws and provid- 
ing for railroad rights- -of-way in 


 ORISBRA Seat ance ie eS 215, 236, BOT 
1899, ‘March 3 (30 Stat. 1274), chap- 
‘ter 8 of the Alaska. criminal code__-_ 144 
‘| 1900, April 30. (31 ‘Stat..141), Or-- 
ganic Act of Hawaii__.-__-._.----_- 269 | 
|1901, February 6 (81 Stat. 760), 
|. amending Act of August 15,1894, = _— 
| making appropriation for Indian . 
~* Department soo 2 22. — 108 
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_ EDWINA S. ELLIOTT 
“ON REHEARING | 


Decided June 30, 1986 


: om AND.  Gas—Paearr “Appricarion—Derscrive Pownn « or ArToRNey:. 


. An application for an. oil: cand. gas permit: executed by" an attorney in. fact | 
var accompanied by a power of attorney bay om. the applican i. stating her qualifi- 7 
~“eations, to which no oath is affixed,-has no segregative effect so as to. 
.debar a conflicting. like. application or to arrest the running of the 90- day : 

= period provided: ‘for in the act of August 21,-1935. (49. Stat. 674), which bars. 


the allowance of permit. ‘applications: filed within 90° OByS from its. date. a 


Sour v. McMahon (St L. D. 587) followed and. applied. 
‘ Waurens, ‘First Assistant Seoretary : ee ae, - 2 
- Edwina S. Elliott. has filed a moeen oe ie of ae 2 


" decision. of: May 18, 1936; affirming the action of the Commissioner < 
of the General Land Office in denying reinstatement of her. oil: an dq a 


gas pr ospecting permit. application, Las Cruces 050089. 


As stated in the previous decision with more. detail, Blliott’s : oi. 2 US 7 
plication was executed: by” ‘an. attorney | in fact, accompanied by ae a 


“power of. attorney ‘stating qualifications. of ‘the: applicant but not 9° 


showing. that. any oath was administered. to her. Ellictt’s | appli- Ae 


cation: was filed June 23, 1934, On August 15;. 1934, William: H. | ea 


Fort filed. like, ‘application. for part. of the: same. id Under. dae eos 


— pule in Sour-y. McMahon (1 Li. D.. 587), holding’ that a statement ~~. 

i “of qualifications must be on. personal affidavit. of the applicant. and. ee he 

“without this’ the application. has. no segregative. effect, the ‘Depart- ae 
ment by decision of February 21, 1935, held that Elliott’s applica- 


x tion was: no bar to Fort’s applieation: On August: 8, 1935, Elliott © 2.3 | 
filed her own affidavit and that of the notary who executed the ~~ 


s - acknowledgment on. a printed ee to her. power of attorney, both ae 


. / 12580789 —vor. be—— 3 i ee ee ae es a 
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stating in substance that ie power of attorney was in fact sworn to. 
at the time of execution thereof. She contends. that under the 

ruling in Allen v. Pilcher (51 L. D. 284), if she shows as a fact by 
extrinsic evidence that the statement of her are was in fact. 
sworn to, the defect is cured. | 

The case of Sour v. McMahon is ‘sabsequent to that of Aiea v. Pil- 


ie and in the former and in the Instructions of. October 19, 1926 


Se: L. ‘Dz 602), aoe paaene to = decision, it ibs een: 


“Such ‘application (applications filed by an. attorney in fact) ‘not accompanied _ 
by proof of authority and qualifications will be received and rejected, subject — 
to the right to complete on appeal, but will not be noted on the. tract books — 
or plats prior to the filing of powers. of atlorney and aifidavits by the applicant 

as to their qualifications. | 


‘The reason for the regulation’ above ‘quoted. requiring Scien 
filed by attorneys in fact be complete on their face 1 is given: in Sour 
v. McMahon as follows: © ©. o 


It. has been found that not infrequently pert ‘applications ’ signed and filed | 
by alleged attorneys in fact have not been accompanied by powers of. attorney 
or affidavits by the applicants themselves. as to their. qualifications. It appears 
_ that it has been the practice in such cases to note the. applications regularly 
upon the records and if the required powers ‘of attorney and: affidavits of quali- - 

fications have been furnished prior to adjudication the applications have been: 


| -accepted as regular and satisfactory and permits have been issued -upon recom- Sy 


-mendation therefor ‘by the: Commissioner, in the absence of protest. It is 
clear that. this is not a satisfactory ‘state of affairs. - Hven though there may 
be no conflicting application | filed, it ‘must nevertheless be recognized that the 
filing and notation upon the tract books and plats,- or either, indicates “a 
segregation which’ more or. less. effectively prevents or discourages the filing | 
_of any other application. » In this: manner it. has been possible. for applicants to 
secure priority of. right to. permits contrary to law and regulations. 


There is. authority for the view that an application for an oil and: | 


gas permit. not showing that it was ‘made under oath has no priority 
over a subsequent like application. complete in all respects. Th 


: Witbeck v. Hardeman, 51 Fed. (2d) 451; 458, 454, affirmed on other 


| grounds 286 U.S. 444, the court said : 


pe Oe IE . ‘Hardeman: testified at the trial that he did in fact swear to the 
: application at the’ same time that the affidavit. which is mentioned : in it-as_ 


f attached, and which: showed Hardeman’s age and. citizenship, was. executed 


_ by his. father. This, if true, occurred at a distance from the land office. The 7 
application disclosed no unsigned form of oath, Or. other: indication that its 


contents were ‘Sworn. to or intended to be. By requiring it and all other state- 


ments. to the Secretary to be upon oath, and in such form and upon ‘such. 
| blanks. as he may, require, we think ‘the statute, section 190, - intended written 


“papers and. an oath disclosed by the paper filed, ‘go that the. Secretary and a 
‘the. interested public. could know by. inspection - whether. the requirement had _ 


been complied with. No other construction of the statute is practicable, for — 
otherwise there would be intolerable Tea and:a-penalty for perjury 
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would be nara: to inflict. ‘for epaie: of Inowing: iio had administered the oath, : _ 
oF whether oue had been administered at all. Although ordinarily the omission 
‘of an. oath can. be supplied. later, when the ‘oath is made a- condition | of . 


a “priority. or advantage over. another the amendment will operate only. from: its Se 


_ date. .Because Hardeman filed no lawful application. within thirty days: from 


his posting of the land, he lost his ‘priority ae and the permit was ‘Deoperly wee 


awarded to: Witbeck. 


.. Tt follows that the alia had - no pending application when the 3 
application of Fort was filed, and none 90 days prior to the approval 


of the act of August 21, 1935 (49 Stat..674), which bars allowance of " | 
Pie permit applications filed within said. nn days. | ag Hp 


oe motion 1 is s therefore denied. 


GEORGE a MORGAN 
- Deoidea September 18, 1986. 


MINERAL Lmasine ‘Aet—Cepep Urs INDIAN Lanns-—Wahstpnawat—St0cKxAISING. 
“HoMEsTEsD BN retes—RESERVED MINERALS. ; 


ee ae 


¢ “The mineral deposits in ceded Ute Indian lands withdrawn from, i aisnoel oe 
.- departmental order Of September 19, 1984, under authority of the Wheeler-- 
_- Howard Act of June 18, 1984 (48 Stat. 984), for possible restoration to 


2 tribal ownership, are. removed from the operation of the Mineral Leasing 
Act of February .25, 1920, where. the lands are embraced in an unper- 2 
| fected homestead . entry under the stock-raising homestead act. | 4 


: Warmers, First Assistant Secretary: | 7 .. oe | 
‘By: decision: of November 9; 1935, the: ‘Conmissoncr of the en 


eral Land Office rejected the “al ard: gas. prospecting. permit. applica- 


tion of George P. Morgan. for certain tracts in Secs. 31,32, 38, and - 


84, T. 38 N., RB. 12 W., N. M. M., Colorado, because the ad eee are 
a part of the ceded Ute Indian Reservation which was opened to 
entry under the act of June 15, 1880 (21 Stat. 199), but later with- 


» drawn from disposal by departmental order of September 19, 1984. 

_ (54 I. D. 559), under authority. of. the Wheeler-Howard Act of June — 

18, 1984 (48 Stat. 984), 7 

ae The applicant: has appealed on ‘the ground that. his ppliation a 
| antedated the said. withdrawal. ; : 


‘The application was filed on J fanuaryis 2, 1984, whe was prior to “ - 
the date of the said. withdrawal, but, as held by the Department in 


7 decision of January 80, 1935, in the case of Eva C. Miller (Denver 
044787), the filing of the application. did not confer any right that — 


would: prevent the Government from. withdrawing the lands, See Us : 


also United States ve Wilbur, 983 U. S. 414. , = : 
It appears that some of the tracts applied for are ae ea in 
stock-raising homestead entries which 1 were of record when this Pe ae 
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mit spplicediod was filed. cnehie ee carry no aoe to any. min- 


he erals that. may be in the jand, all minerals being expressly reserved 


-. therefrom for other disposal. . In the similar case of J. D. Moore 
(Pueblo. 055973), decided: by the Department on ‘December 19,027: 
~ 1935, it was held . that’ lands: covered. by (a. “stock-raising = 
homestead entry were not affected. ‘by the said. withdrawal, and... - 


that a prospecting permit, could ‘be properly granted for the Te 


. _ ‘served. minerals. Upon reconsideration of the question, that view is 
deemed to. ene: erroneous: and the: said decision. will no > longer be -_ 


: ‘followed. ee A | ” - as. 
- The purpose of the aid. eathdrewal sudan was to ‘withhold on - 


. disposal such~ ceded. lands as might. be found desirable for restora. 


ae tion to tribal ownership. The’ order applied to all undisposed-of : 


~ Jands of the specified Indian. reservations, including the reservation — 


i here involved, that had been “opened” to sale, entry, or any other .- i 


form of disposal: under the public land. laws, Sop which are subject. ; : 


to mineral entry and. disposal under. the mining laws of the United 


: States, with the exception. of areas included in reclamation projects,” * 


a and the lands were withdrawn. “from. disposal. of any kind, subject 


to any and all valid existing rights.” The “rights” of.a stock-raising hse 4 


| homestead entryman do not include the minerals, as all minerals ie a 


. the lands are expressly, reserved and excepted on the entry. . Fur- cae 
thermore, there is the possibility that. such existing entry may be — 
‘canceled, in which ‘case the entire interest, both the surface estate 


and the minerals, would fall under the effect of the withdrawal and 


ul be withheld. ‘from Gee sO. ‘ong: as the withdrawal shall remain : = 


in force. ee ee 
‘The decision appealed from is accordingly affirmed. 


“MATTIE A. ZOBRIST. 

Decided September 18, 1936 

ss ‘Practise —Duserr-Lann “Appiication —Requssr FOR Hane —Deseonemn— i 
-.. Source or WaveR, ee es ee = 
| : “The Depar tment rejected an: application for a desert: land: enithy. on nah: ground. 


| Affemai. . Z - 


». that the water conservation district: on which the’, applicant relied as a _ 


= ee source ‘of. water had ‘been. denied approval | by. the. Department, but tlie | 
7 applicant” was allowed to apply for. a hearing stating what she: expected |. 
-., to prove: ‘She: filed ‘a request for a hearing in. which she said “that we. 


ye expect. to. show that there is an ample water supply for: the lands embraced | - 
in the. exterior boundaries of the Arizona Water Conservation District. ao A oe 


~ special agent demurred to the request. 2 
it eld: 1. ‘Such a request. should be sufficiently specific. to. inform the Govern- 


ee : “nent of the nature us the. proof it will be peauired: to. meet ;, only. in this | 7 
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ts way. ‘can issues be framed, ‘the. limits. of the subject matter of thé. heating 
a fixed, and. the Government intelligently. ‘prepare -its case. , ‘, 
2, The request filed. is insufficient because it’ is: too general | and furnishes - 
no guide to what is intended to be proved. . a : 
3. While the disapproval | of the district 1 remains in. Does the applicant 
‘cannot be allowed entry. upon. the basis of water to be supplied by. the 
- district, put she may be allowed. entry if able to show a. Satisfactor y source. é 


otherwise available, as. pone. as there is Pei arc with statute a, Si 


7 : ‘regulations. me 
- 4, The demurrer should. be. meactainea With- leave to ae Sgilicanl, ‘to 
“request again. a hearing. in writing. With such request, the information, 


“proof, and plans required when an original application is. filed, should be — 


' submitted. A copy should be served ou the special agent. Upon the papers 


| < so filed and such written statement as the special agent May submit, the — .f 
. ‘Commissioner of the General Land Office should then. determine whether a = 433 


: . hearing should be allowed.. 


Waurers, First Assistant Secretary: 


On December 22, 1926, Mattie A. sate filed a desert-and: sd.sbplica.. 


: we? tion. for the sy Sec. 29, i 5. N., R. a. W.,G.&S. R- M. “The ers : . 
water supply was stated to be the N race Trrigation District, 1 ater 


| known as the Arizona Water Conservation. District. On January 5, | 
1983, the district - was denied. approval as a source of water supply. 


Accordingly; on Ja anuary 6, 1933, the application of Mrs. Zobrist was _ 


rejected by the Commissioner of the General Land Office, subject. to: 


her right to appeal or to apply for a hearing. ‘She appealed to the : —_ 


- Department, contending that- her. application should be suspended | | 
rather than rejected. On May 28, 1933, the. Department. held the | 


application ‘was: properly. rejected | the case was “remanded with — 


directions that the applicant be allowed. an opportunity to apply for. | 


a 8 hearing, stating what it is expected to be established thereat.” 


On July 31,1933, the applicant: filed.a request. for a hearing. ‘The o 
only portion which. attempts to set, forth what. was ‘expected. to be 


established. was this: We further represent. that we expect to show _ 


that there is an ample water supply for the lands embraced in the 
7 exterior. boundaries of the Arizona Water Conservation District. ss 
se On J uly it, 1934, a special agent filed a, demurrer to the request; for — 


a hearing. This demurrer was overruled by.the register. The special ~ 
_ agent appeals from the decision of the Commissioner of the General © 

. Land Office, dated September 21, 1935, affirming the holding of the a 
ae register, 


> - It-is: it true, as the. Caine in-his anon stated, “the 
: een should not be denied a right to be heard in support of her - 
contention that an adequate water supply to irrigate the lands exists — 
and is available. But orderly procedure requires that in advance. of — 
_ a-hearing she state what she intends to prove thereat. Such statement ~ 
| ahould be sifficiently specific to inform the Government of the nature 
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| ot the prcor it will be required to meet. Only 3 in this way can issues. 
be framed, the limits of the subject matter of the hearing. fixed, and 
the Government. intelligently prepare its case. | 
’ The statement filed by the applicant in attempted compliance with 
the direction of the Department is wholly inadequate. It is too gen- | 
eral. It furnishes no adequate guide to what is intended to be proved. 


The Government could not possibly prepare to meet the applicant’s oa. 


proof or make any andepencen’: eee of the facts 1 in advance 


of the hearing. © 
The statement can be read to mean that the eoalieat ‘ritanded: 


to rely on the district, as such, as a source for water, ‘despite the 


decision of the Department eliminating the district as an acceptable 
source. So read, a hearing would be futile. Mrs. Zobrist. filed an: 
. application stating the irrigation district to.be the source of water. 
— supply. Her application has been rejected because the. district 
failed of recognition. While the disapproval of the district remains 
in force, the applicant. cannot ‘be allowed. entry upon the basis of 
water to be supplied by the district: 

_ Nevertheless, she may be able to prove that an adequate. source 
of water supply exists and that she has acquired a water right or 
has “initiated and ‘prosecuted, as far as then possible, appropriate 
steps looking to the acquisition of such a right” (G. L. O. Circular 
No. 474, 50 L. D. 448, 449, 450). Though she may not be able to 
obtain water or acquire a. water right from an approved district, she 
may be able. to show a satisfactory source otherwise available. The 
~ location. of the source; its. relation to the boundaries of the disap- 
proved. district ; these are immaterial, as. Jong” as there | is + compliance 
with statute and regulations. 

The demurrer should be sustained. But it oes ‘not follow from 
this. that a hearing should be denied the applicant. If she still 
desires a, hearing, she should request it in writing. With such re- 
- quest she is to submit. the information, proof and plans required to 
be submitted when an application is filed (Rules 12 and 13, G. L. O. 
; Circular No. 474; 50 L. D. 449, 450). A copy should be served on the 
special agent. ‘Upon the papers so filed and such written statement 


as the special agent may submit, the Commissioner should then 


determine whether a hearing should be allowed. In order to expe- 
_ dite final disposition of the case it is suggested that the decision ° 
7 of the Commissioner be submitted to the Department for approval. — 
The decision of the Commissioner is reversed; the demurrer of the — 
‘special agent 1s sustained; and the case. remanded for . appropriate 
: action consistent with the foregoing conclusions. 


eens and Remanded. 
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ASSESSMENTS FOR OPERATION AND MAINTENANCE CHARGES OF 
| IRRIGATION PROJECT AT FORT HALL INDIAN RESERVATION “aes 


- Opinion, September 2h, 1986 


Inpran ienrearron Prosnor—Forr Hart IND | Resmevarion—Opmtarion AND 
" MAINTENANCE CHARGES. 


JAS provided in the act of March 4, 1907 (84 ‘Stat. 1015), “with. the: Sash 


exception of. ‘Indian lands which are leased for a. term jonger than three - 
years, the Indian owners of lands on the Fort Hall Indian Reservation have > 
the right to receive water. without payment of assessments ‘for operation | 
and maintenance, regardless of the nature of or restrictions on; their title, — 
or whether the lands are still held by. the original allottee ‘or his heirs. 


_. When a tract of. Fort Hall Indian Reservation. land: has’ been under lease. 
for three years or for periods aggregating three years, then, from that time. 


on, it is subject to operation and maintenance assessments ‘whenever and a 
for whatever period it is leased. | ae aes | | 


STATUTORY Constavotton—Acts “OF. “Avaus? 4, 1914; AND ‘Marcu 1, 1907— 
-RePEAL BY IMPLICATION, , : a 
The act of August 1, 1914 (38 Stat. 589), aid not impliedly one the provision. 
of the act of March 1 1907 (34. Stat. 1024), limiting. the obligation ..of 
Indian landowners on the Fort Hall Indian. ‘Reservation: ‘to. pay operation 
and maintenance ae to those who lease: their Jands for more than 
' three years. . 3 . : 7 


STATUTORY Constaucrion—REPEAL BY IMPLICATION. 
-Repeals by implication are not favored. They will be franlied’ sale if the two 
- statutes are irreconcilable and it is impossible reasonably to give effect to 
both. The implication. must be necessary. The intention of the legislature 
i to repeal must. be clear and. manifest. Where there are. two statutes upon 
-.. the: same subject, the earlier being special and: the later’ general, ‘the pre- — 
“-- sumption. is, in the absence of an express repeal, or an absolute incompati- 
- bility, that the special is intended to remain in force as an exception to. 
_. the general. | ~The special _ statute is ‘not to be considered as. repealed or: 
- modified by the later general statute | unless it -is absolutely necessary to. 
-* give. the. Jatter. act. such. a construction, in order that its words shall. have 
3 any. meaning at. all. A statute should not be held to have. been impliedly. 
| repealed by a: Maver statute if it has been tr eated by subsequent legislation, 
as subsisting. | s : i of ot 


| Srarvrory. Con srruction—Grawrs OF Purmissivm OR Manparory Powsn—Use or a 
Worps. “May”? AND SSHALL,? : oo : io 
- When the word “may” is: used. in the statutory Staak: ofa power, it is assumed | 
' the power was intended to be permissive, discretionary, rather than. manda-. 
tory. Only where the context. or. subject matter compels such construction, 7 
is it ever construed to mean “shall” and the power to be mandatory. Where 


| - neither the context nor subject matter. of the act of August 1, 1914, compels: a 


_. Such construction and “may” is used in contradistinction | to ‘shall,’ * held,. 
the provision using. “may” grants a permissive ‘power. DO 


| Srarurory ConsTruction—DrPARTMENTAL PRACTICE: IN: Geena AND ‘Con- i 
: STRUING. STATUTE, ; a ae 


The construction of a statute which the magaeenent charged with its admin.“ nea 


istration has uniformly and consistently placed on it, is used by the courts 
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as an ‘aid in uae concadies Fea the . practice of the Depavinent in, 


administering and construing the 1907 and 1914 acts has neither been uni-— o. 


Be ‘form, consistent, nor unchallenged, it presents no obstacle: to the. conclusion . - 
- that the later statute did not-repeal the earlier one. 7 


Srarutory Construcrion—STATUTES RELATING "TO INDIANS. . ges, 
In ‘the Government's dealings with the Indians, statutes’ should be. 1iberally — 
construed and. doubts resolved in their favor. _ ; 
|  Solicitor’s | opinions of December 18, 1916, D--40929, and March. 15, 1929, = 
| -M-18556, unpublished,. overr uled in so far as inconsistent. 83 Ops. ee Gen: | 
25, distinguished. a a Sears he + ye. : | 
“You have referred to me ae. opinion a | question submitted by the - 
Commissioner: of Indian Affairs: = ea aa an a 
~ < "Have. the Indians on the Fort Hall Indian’ Reservation the right to receive ; 
water from the irrigation project there located: without payment of: ‘assess- 


| ments for operation and maintenance (a) where. the. restricted fee patented : 
land is” still held by. the original allottee or. his ‘heirs, . (b) where restrictions _ 


- have been. removed and the land is still held by the original allottee or his | 


. heirs, and (c) where the restricted Indian land is. teased: for- one or more. 
years? | Ne ee oe | 
In my opinion, the : answer is. that with the Heels exception of In- 
dian lands which are leased for. a term longer than three years, the 
‘Indian owners of lands on the Fort Hall Indian Reservation do have 


the right to receive water without payment of assessments for opera- 


- tion and maintenance, regardless of the nature of or restrictions on 
_ their title, or wees the lands are still held My, the original allottee 
: : or his Heirs. _ oe 
The act of March - 4, 1907 (4. Stat, 1015), was. the Tnaian Depart 
| mane Appropriation Bill for the year ending June 30, 1908. Invit. — 
_. special provision was made for construction of an irrigation system: - 
at the Fort Hall Reservation. For stich purpose $350,000 was ap- 
_propriated. This ‘sum was to be reimbursed the United: States from — 
moneys. obtained from the sale of water rights to owners of lands 
in private ownership at the rate of $6 per acre. “These lands were — 


in that part of the reservation which the Fort Hall Indians had it, de 


. Saha ceded to the United States. 
Among other things, it was ‘provided: 


The land - ‘susceptible of: irrigation - under the ae here provided. and | 


owned by Indians in severalty or in common shall be deemed to have a right . . 


to. So much. water as may be. required to irrigate said lands without cost to the 
Indians so: long as the. title remains in said Indians. or tribe; but. any’ ‘such 
lands leased for a longer term than three years: ‘shall pear their pro rata 
| part of the cost of the maintenance of: the system that May be constructed, 
and when the Indian title is: extinguished these. lands shall also bear their | 
pro rata cost of maintenance. : < . 


ee (34 Stat. 1024, ‘This will hereafter be referred to as the 1907 7 exsmption * 
| provacion, y. | | x 
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Thus it was. - tmequivocally mee ihiat wih fhoy one exception of Padlian, 


7 lands leased. for more than three ‘years, Tndian- owned lands were to. - 
oF receive. water without the imposition of operation and maintenance’ oe Varn. 
“ee charges. “This provision was. not the result of any general condition ar 


common to all Indians. It was justified by” special: circumstances _ cee 


Pee peculiar to these: particular Indians,, and known’ to ee ess whem’ = ao : 


i _ the statute was enacted. ee 
~The original appr opriation. il @a not. -praide ‘for, a “Fort Hall - 


: irrigation system... Senator: DuBois. moved. to add the provisions —! : 
| therefor to the act. In support. of the amendment: he submitted. ton. 82 


the Senate a written. statement. of. his. own “and. a letter ftom. the. 3 oe 


| 3 Commissioner of. Indian Affairs to him. They were referred to the. : | 7 
_. Committee on Indian. Affairs and. ordered printed. -The Committeé, eS 
~ of which the. Senator Was a. member, approved the: amendment and. 


aed! incorporated - his. statement and the letter of. the Commissioner i in its” 
report. - (Cong: ‘Ree.,' Vol. 41, pe 1497s: Senate’ Doc. No. 930; 59th 


Cong. 2d sess: ; ‘Senate Rep. No. 5689, 59th Cong. 2d sess., pp. 14, 15.) . 
These. documents reveal. that: the following factors induced Con gt, as 

| “press ‘to. enact the’ exemption | provision. The white- owned lands 
on the ceded portion. of the reservation were worthless without. water, 


The white. owners were to be charged’ $6 per acre for water rights. 
CA large sum of money” belonging to. these Indians had. already 
‘been’ spent on an irrigating canal. These Indians had by treaties 


three times ceded portions of their lands to the United States. The _ 


* _ Lemhi Indians were about to be moved to the Fort Hall Reservation i 


and take lands in severalty. “Under all the circumstances it does. 


a not. seem fair nor. equitable that: the Indians should pay for this addi- mae : 


tional: irrigation:system — * # Jt is fair that the: whites should © 


: pay for this storage system.” ‘The bill was to accomplish the desired 8 
“<object, “without working. an ‘injustice to the Indians of the. Porte 


- Hall Reservation, who. are certainly. entitled to. some consideration : : aaa 
in ‘the matter of securing water for their lands.” oe 
The ‘act. of: August: 41,1914. (38. Stat. 582), was. an ‘appropriation. 


3 . “ oe for the Bureau of Indian’ Affairs. for the year. ending. dune 30 oa. ae 
it. 3 1915. It: did not expressly repeal. or even mention the act of March wee te 
451907, or any part of it. . But the claim has been made that. it bam e 


: - pliedly repealed» the 1907- exemption provision. Pat 
. In. 1907 Congress granted the Fort Hall ‘Indians’ an. Peas ee 


- - - | which, in ‘its considered judgment, was ‘equitably. due them. Tf for vie ae 
-.. ho known reason it intended seven years later to withdraw the grant, ae ae 
ee | 3 could easily. enough have said so.. May we justifiably: say that 2 8. 


- “such : an intent is ‘implicit in the words of the 1914 statute? The — - 
evidence to — a: conclusion. that itis, should be clear, re ue ae 


a ee B.S. CIRCUIT COURT OF APPEALS, eh | 


‘THIRD CIRCUIT. 


The p é onerty ve the United 8 States ee 
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one by implication 2 are moe oa They ill ‘be:  imaplid: ; 


ns, only if the two statutes are irreconcilable and it is impossible rea- 
- sonably to. give effect to both. The implication must be necessary. 


: me The intention of the legislature to repeal must be clear and manifest. — 
~ More particularly, “where there are two statutes upon the same ~ 


7 subject, the earlier being special and. the. later general, the pre-- 
sumption is, in the absence of an. express, repeal, ‘or an absolute in- 


compatibility, that the special is intended to remain in force as an — 
exception to the general.” “When the mind of the legislator has — 


~ ‘been turned to the details of. a subject, and he has acted. upon,it, a | 


os _ subsequent: statute. in general terms or treating | the subject in & Su 


general manner and. not expressly . contradicting the original act, — 


. shall not be considered as intended. to affect the more particular or. _ 


positive. previous provisions, unless, it is absolutely: necessary to give 


~ the latter act such a. construction, in order : that. its words. shall have te 
any meaning at all.” Washington. v. Miller, 235 U. S. 422, 428; 
-..  Posadas. v. National City. Bank, 296 U. 8. 497, 508, 504 Rodgers v We te 
 Onited States, 185 U.S. 83,,88, 89. Sos aoe. 
| Among other’ things, the later act Peep cnn $335, 000. foe gen- ere 


| “eral irrigation work on Indian. reservations. Attached to the pro- 7 


vision therefor were several provisos, three of. which relate to pay- ; ~ 


‘i ment of construction and: maintenance charges. ‘These three provisos, _ 
S, separately - discussed. hereafter, make no. mention. of any. particular | 


oF Indians, reservations, or ‘irrigation systems. ‘They constituted gen- | 
eral legislation. ‘The. 1907 exemption provision applied. toa particu- 
lar group of Indians, the Fort Hall Reservation and its: irrigation — ere: 
- system. It was ‘special legislation: enacted as a result of conditions = 
peculiar. to the Fort Hall Indians. Thus its. survivorship. is aided. 
by the general rule against the implication of arepeal, as well as. 
-..the even more emphasized subsidiary rule against the. implied repeal.” - 


of a special statute by a general , one... Guided by these rules, I think ~ cf 


5 ‘ae conclusion that there was no implied repeal i 1s. ‘ineseapable, 


(a) The only one of the three. 1914 proves which mentions main- a 


a tenance charges is this: 


Bo, ee *: and for lands irr igable: under any aac: syatem 6 or " project the sheriiey. ea | 
' of the Interior may fix. Imaintenance charges. which. sball be paid as he may 


direct, such payments to be available for. use. in mane: the project. or. 
system for which collected. 


‘ (38 Stat. 583. This will hereafter be referred i. as: ‘the maintenance e hee 


proviso.) | oe | ae oe 
‘When the. word “may” i is aed in the enone grant of a power, it = 


4g is assumed the, DOVE as, intended. to be permissive, ‘iseretionary, ee oo 


“3 
TH) 2ké ae : 2e 
Py see ga: ge, | 
ary we Mt Fs. ff fa 


= ey ed ky 2) ek gee 
a3 at $87 at Sta 4 cE ib teen 
. . ’ 
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| rather than ence Only aehers the ents or. subj ect matter ; 


ae compels such construction, is it ever. construed: to mean “shall”. and _ 
the power to be mandatory. N either context nor subject matter com- 


pels such construction: here. In the next. proviso it is said that. . 
moneys. “shall” be reimbursable. - And i in. the following one, the Sec- 


: retary is “authorized. and: directed to apportion.” The stabnte clearly a i. ae 
aa distinguishes: between. the permissive’ and. the mandatory. By. this — : 2 
. proviso the: Secretary was merely authorized, not directed, to fix and = 


— -eollect: maintenauce charges. Farmers Bank v. Federal Reserve Bank; 


aa 262 U. 8. 649; United. States v. Thoman, 156 U. 8. 8535 Terre Haute, - 
. Bean 194.U. S. 579. A se 


tae permissive power to collect maintenance charges has a , flexible Sie 
Pe range. To: authorize, but: not direct, the exercise of a power, pre- 
supposes the existence of occasions when. it need’ not or is not. to bee ope 


| exercised. The. 1907. act. made. provision. for. one: such. occasion. “The e | 
result of giving effect to both: is simply: this: The Secretary has the **. 


‘general power to collect maintenance charges. At Fort Hall, too, he - ta a 
may collect, these charges, but the burden of payment: is tobe borne 2 - 
| by. those users who. are not. Indian landowners and those. Indian land- ao ee 


owners. who: lease: their: lands for more. than. three years. The later 


an statute. expressly grants.a gener al permissive authority. The earlier eee 
one merely. regulates . its exercise in a limited:area. ~ There is con; 


sistency, compatibility, harmony. Both may reasonably. be. given — on 

effect without conflict.- A repeal. cannot: be. implied. : Washington v. 
Miller; Rodgers v. United. States; Posadas v. National City Bank, 

supra; Be parte Crow Dog, 109. U..S. 556; United States Vv. Healey, oes 


| . 160 U. 8.136; Knapp v. Byram, ' 21 Fed, (2d) 226. 


“Tn the éecond) ‘portion. of the proviso, it was: PSO TTED nek the ~ ee 


| qmoneys collected: were to be available for maintaining the project for 


which. collected. . This. concerned: merely the mechanics of handling - es 


such moneys as were collected; not how nor from whom the money. 


. was to be collected. It therefore does not merit serious consideration. ae 
in determining - whether there was an implied repeal. . And yet legis-. ae : 
fac Jative records. present, convincing proof that it was this: portion | of — ae 
a oe hes proviso’ in which the donee s pane animating its. enactment: a : | 
ue Se expression. oe 
. The maintenance proviso is aceadly. the sein | hale of a Jonger. 3 


| proviso. ~The two portions are separated by a semicolon. The first — 


half provides “that the proceeds of sales of material utilized for tem- 
porary work and. structures shall be covered into the appropriation _ 

made therefor and be available for the purpose of the. appropriation.” : 

Both portions have this in common: Moneys received. ‘were again to — 


be directly used for particular | irrigation — ae aa Both: uae - 


3 ; intended to achieve related ica 2 


| ‘2, za 3 - DECISIONS. OF THE DEPARTMENT OF THE INTERIOR | ot oe 
“Phe following is som he juitification subenitted by ihe Assistant. 2 


| | Commissioner of Indian Affairs to the House Committee: al 


. ‘Under the present: laws and decisions: by. the comptroller, the funds derived 
from the sale of such articles’ must .be deposited to ‘the credit. of the United . 


_. States and are no longer’ available for construction of the projects for which © 
oe they were appropriated ; and ‘this, £0) far as. the Perignon: work is’ concerned, - os 
= souls 40-4 eduction of the appropriation — “*  * -%,. The acreage cost for prs: 
- maintenance: on these projects. is fixed by the: ao of. the Interior each — = 
- year,.and the necessity for some specific authority of law for. collecting mainte 


“au nance charges has: become apparent. The Comptroller of. the. Treasury has. 


decided in the case of Fort. Hall, which would. undoubtedly apply. to. other reser- = as = 
vations, . that. the. money SO. collected. must be deposited to the. credit of the © 


‘United States. | “It is: therefore unavailable for the purpose for which ‘it was. 


a intended, unless later appropriated by Congress. a ee TS legislation. as. sug- Ble 


— gested in. the draft of. ‘the bill prepared by. the Indian Office ‘is. passed, the 
“amount of money . available for the ‘construction ofa project will equal. the 


: appropriation, and the money collected -for: maintenance eae will be used ie 


for. the purpose of maintaining and operating the various systems.’ 


“4 ; Moneys. paid, in discharge of obligations to pay for operition: a. : 


oe, maintenance charges. were. to be used as. indicated. instead of being sans. 
deposited to the credit of the United States.. This purpose is wholly 
a unrelated to an existing exemption from liability to’ pay such charges. fs. 


“It is true there was some mention of the necessity for authority to — 


| 7 collect: maintenance charges. But the necessity was not-for. creating . 


the authority 5 it was for obtaining “specific authority of law.” The ~ 


“implied power had theretofore been assumed’ to exist, unchallenged, ae 
so far as appears. Thus in a letter from the “Assistant: Secretary 16%. 
the Fort. Hall Superintendent: of Irrigation, dated April. 2. 1913, it + 
: was said that, “although there appears ‘to be no specific authority of. 
~- law for the assessment of maintenance charges, yet the express author- _ 
ee | ity for the Secretary, of. the: Interior to do whatever is hecessary to. - 
nes carry out.the purposes of the act of March 1, 1907" OR, *. is believed. - 


_- to cover the situation.” The 1907 exemption provision itself furnishes ~ : 


: : proof of the existence of the implied power. ‘In enjoining. collection a 
esi: "froma particular group, the existence CS a % general nore to collect — 
ge an implicit. ee te | eee 


: “4 Hearings. before. Subsommittes ‘of ‘House: Gémmitiee on Indian Affairs, On: the ie Taatan 
” Appropriation “Bill, 1913, - ‘page 843: incorporated. by reference in Hearings before’ Senate 


.Committee on Indian: Affairs on H. RB. 12579, 1914, page. 278 ;. relevant. Senate. Hearings, ou 


| included by reference, . Senate Rep.. No. Bio, 63a Cong, : “2d. ‘Sess., page 8... —_ 
‘Efere, as elsewhere in this opinion, legislative records: are used as. an. aid. in ascertaining ; 


legislative intent. That Such use. is‘ sanctioned; ‘see Penn.. Mutual Co. v. Lederer, 252 


U.S... 528, 534; Gooch v. United ‘States, 297 Us: 8, 124, 1273 ‘Duparquet v. Evans, - 297 


a _U, 8.216, 220° Omaechevarria v. Idaho, 246. U. 8. 848,. B51 3 ‘O'Hara. v. Luckenbach, 269 _ reas 
U. 8. 364, 367, “868; Fed. Tr, Comm. v. Raladain Co., 283 U..S.. 643, 650 ;. District of. 


Columbia y. Reuter, 15 App. D. C. 237, 241; The Courts. and Committee Reports, J: BP. — 


me Chamberlain, 1 Univ. of Chicago Law. Rev. 81; A Note. on Se Bitte re: 


Landis, 43 Harvard Law Rev. 886. ue 


2 a oe "DECISIONS OF THE DEPARTMENT OF THE INTERIOR | ae - 


 eealidee a relating to the 1 maintenance proviso. reveal its a 


ae ‘purposes to be. clearly consistent with the survival of the 1907 ee 
| a provision... x oe | - 


- (b) The next, proviso is this: 


. That all moneys. expended heretofore’ or ‘hereafter’ “under! this pr ovision’ shall ee ee 
be reimbursable where the Indians. have adequate funds to repay the Govern- 
-mment, such reimbursements’ to be made under such. rules and regulations as. the 7 

i Secretary. of the Interior. may pr escribe. | . : | 


: (38 Stat. 583. This will hereafter be referred toa as the reimbursable 2 


ae proviso. yee 


589). 


2. AML these provisos were. dttached to a eas ideas appropria- | : 
| aon ‘In addition to the three already mentioned there was another. ~ 


It provided that. no part of this appropriation shall be expended on _ oe ee 


any. irrigation system or reclamation project. for. which specific appro- ~ 
__ priation is made in this Act: or. for which ‘public funds are or may S 
be available under any other Act of Congress.” a ‘Previous appropria- . 
tion bills also included such general irrigation: appropriations and. 
‘similar commands against the use thereof. Both in the 1914 Act and | 
previous ones, ‘specific: appropriations were made. for the Fort. Halk : 
project. (act. of April 4, 1910, 36 Stat. 270, 274; act of March 3 1911, | 
|. 86 Stat. 1059, 1063 ; ach. of “August 94, 1912, 37 Stat. 518, 524; act. of | 
June 30, 1913, 388 Stat. 78, 87; act of Angus 1; 1914, 38 Stat. 583 of 


The pamibaisan le proviso ae of moneys bein ee urs. 

where the Indians have adequate funds to repay the Government.” | 
The meaning of both reimbursement and repayment is the return of 
an equivalent received, . Congress could. not have intended. that, ré- 

_ imbursement or repayment of the general irrigation appropriations : 
was to be made by persons who. had not received and were not to oy. 
“receive : any benefit therefrom. ; : 


- That this proviso. was intended to. anpaly: to Ahose: projects which Se 

‘ : “were financed out of this and previous general appropriations and. 
“not such proj jects as Fort Hall is made-clear by legislative history and = 

‘records, Referring to the general: TeEieatOn Appa the oe. 


| _ Senate Committee. reported— : 


This: is the general item for ir igation. work: eae the Yodiane: ‘The ap - an - 
-propriation provides: for the general irrigation force of. the Indian ‘Office, the 
payment of. salaries. and: expenses, as. well as providing for the construction of eae 


7 small irrigation projects for. Indians who -are. without funds. » In other portions: 
of the bill are. found specific items for irrigation. which are reimbursable. Thus. 
item is a. gratuity, excepting for . the proviso : “That | all. moneys: oo eee ee 


- | (Report. of Senate Committee on Indian Affairs, Sen. a No. 519, 9, 


es, ie ies Saas sess., > P: ~ 


ce a oa DECISIONS | OF THE DEPARTMENT or THE INTERIOR Eo. - 


~ Assistant Cra Merritt testified anenn committee, Tear: eels Se 
ings to the same effect. He said this proviso was intended to apply 


cs — to certain small irrigation projects which: had been constructed. out: 


of previous general appropriations for Indians who were without 


. ; funds. In the belief that they might “ultimately be able to pay for — | 
_ the construction cost” the Department desired the authority to require =~ | 


; the Indians whose lands had been irrigated “to pay for that con- 
struction.” (Senate Committee Hearings, supra, pp. 190, 276; incor- 
porated by reference, Senate Committee: Report, supra, pp. 7, 8. a 


In the House cunmderation: was being given. to a. maintenance ap- - 


propriation for Gila River Reservation, which as it then stood’ was 


. not made reimbursable. ‘Representative Mondell pointed out that 


part of the general irrigation appropriation seemed to be intended for 


_ the same purpose as this one; that the former was reimbursable and 


the latter was not. He moved to. amend the item ‘so as to make it = 


‘reimbursable and the House agreed to it. The maintenance item for 
_ Fort Hall similarly had not been made reimbursable and an amend-— 

ment making it reimbursable was later also moved and agreed. to. 
(Cong: Rec., Vol. 51, pp. 3572, 3578, 8659.) In thus agreeing to the 
amendments; it. ‘evidently was assumed that. this reimbursable pro-— 


. ~-viso. would not. apply to. projects: for which specific. appropriation. 


‘was otherwise made in the act. United States v. . St. Panil, 247 Uz. S. | 
310, 318; Fou v. Standard Oil, 294 U. 8.87, 96. | 
T he Fort Hall project. then was not intended to ite aieladed within 
the terms of this. proviso. In no sense 1s ‘the latter. repugnant to the 
1907 exemption provision. Both are ‘effective in different. areas. | 
There is no conflict and no implication. ofa ‘repeal, ” es. oe 
(ec). The next proviso is as follows: a’ | 
: “That the Secretary of the Interior is” hereby authorized and “aisectéd: to ap- 
portion the cost. of: any irrigation project constructed for. Indians and made 
reimbursable. out of tribal funds of. said Indians in accordance with the. benefits 
‘received: by each. individual Indian SO. far as. practicable from, said irrigation = 


| ‘project, ‘said cost. to. be. apportioned. against such: indiy idual Indian. under such. ky 
| . ules, . regulations, and conditions: as. the Secretary. of the Interior: may pre: oe 
ae > scribe. Er = ee . ee 4 | 

(88 Stat. 583. This wil hereafter ben referred tos as s the s apportionment. te 
fs Proviso.) eet 


_ This~ pro oviso. re no. application to an Fort. Hall. ‘project. ‘The 
, Kost” of that project was not “made reimbursable out of tribal funds.” 
- Its-cost: was: intended to be reimbursed out: of the moneys received. from _ 
_.. the sale of water rights to the white owners. (Act. of March 4, 1907. i 
See pp. 2 and 3 hereof.) — . | | 
- Moreover, this proviso Meters to. minibetene fot: ae of construe: 3 
Z tion, not operation and maintenance. “Cost” of a project in the ordi- — 


=i BOL DECISIONS oF THE DEPARTMENT OF THE | INTERIOR ee 


2 ‘nary’ sense means. he Buena cost, not that plus. cost: of maintenance. 


ie That this meaning was here intended j is made plain by the surrounding . | 


context, The words“cost of any irrigation project” are used in contra-. 


. distinction with “maintenance charges” > im the maintenance proviso. ae 
‘Two separate provisos thus covered two differently characterized. sub-— 


—. jects and treated them. differently. “Cost.of any irrigation. project” ae 
_ ds followed by “constructed”; not constructed and conniaeds 7 
The second half of the sentands, the first half of which constitutes: ge ° 


| the quoted proviso, also supports this interpretation. Being in the. 
same sentence, separated by. a comma and connected by “and,” we 
may assume the general subject matter of both portions to be the same. 
The latter portion requires the Secretary to submit annually to Con- — 


gress a “cost” account of each: irrigation’ project. It enumerates what 
this report -was to include. No mention is mace of maintenance CX- 


| po On the contrary, the only. expenditures | enumerated are: 
“amount expended on construction” ; “amount : necessary to complete” ; - 
and. “cost per acre. when completed. * Thus, “cost”: is related . and 
limited to construction as: distinguished from maintenance expenses. 
Abundant evidence that cost of construction, not. operation: and. 
_ Mnaintenance charges, was intended to be apportioned, may be found 
in the legislative records. (Senate Committee Report, supra, pp..7, 83 
Senate Committee Hearings, supra, pp. 277, 191, corporates by 
reference in its. report, pp. 7, 8; Cong. Rec., Vol. 81, p. 8660.) 
Even as to construction on this. proviso on.its face. assumes the 
existence of an. obligation to reimburse. It merely provides . for an 
equitable method of. apportionment oF 6st, * * * made reim- ° 
bursable out of tribal funds.” There i is NO attempt, exPTESS or implied, a 
. to create an. obligation to reimburse if none-existed. ae Ra 
The apportionment proviso and the 1907 exemption. provision ia -_— 
no common subject matter, There can. be no anceps. AS. 


_ repeal ¢ cannot. be ‘implied. 


| We come now ito a. coonedecationt of the maititenanes appropriation 
person for Fort Hall since 1914. Prior to 1914 they. were made 


without Bien ae reimbursement. 86 Stat. 1063; 87 Stat. 5245 pci. 


38 Stat. 87.) | 
(a) In ‘the 1914 at: the? appropriation was P otevided to be.’ Cie 
imbursable to the United: States out of: any funds of the. fade. 
occupying the Fort, Hall ‘Reservation now or hereafter available.” 


| 3 (38 Stat. 589.) In effect, by the joint: resolution of March 4,.1915, 
os the same appropriation was made and it too was similarly made. ie & 
reimbursable. * (38 Stat. 1228.) <A similar provision was ae, = 


pe included i in the act of ~ 18, 1916. (89 Stat. — | 


a 16. DECISIONS oF THE DEPARTMENT oF THE INTERIOR | Wok | 


These. provisions ‘aid not. effect. an pene eel of the 1907 ex- 


- | einption provision. In these three instances Congress merely provided cay 


for three exceptions to the. application of the latter provision. To the . 

er exterit. thereby provided, there was inconsistency, and a resulting - 
modification. But the older statute otherwise’ survived. W 00d Ve 
‘United States, 41 U.S. 341, 862; Posadas v. National City Bank, 296°. — 


UL S. 497, 508, 5043. Solicitor’s. Opinion, September - 18, 1920, vunpub- . 
os lished, D-48409, Bag | 
° _(b) ‘The act of March. 2, 1917, however, provided : 


“For improvement and maintenance and operation of the Fort Hall irrigation ea. * 


system, $25,000: Provided, That expenditures. ‘hereunder for impr ovements | 
~ghall be reimbursable to the United States in accordance with the provisions eS 
Of the act of March feat, nineteon hundred and seven. , : 


| (39 Stat. 976.) | | | =, ; 
7 Except. for the mount, the very” same words are 5 vepentad in . the: 
acts of May 25, 1918 ial June 30, 1919 (40 Stat. 571, 41 Stat. 18). 


- Here is convincing proof that: Congr ess never ‘intended to repeal : 
the 1907 provision. by the 1914 act. Operation and maintenance ex- 


eas” penditures were not made reimbursable. | Only improvement ex- : 


| penditures were. But this is immaterial. ~The quoted reference to. 


~ the 1907 act 18 unmistakable evidence that. three, four, and five years 
after the enactment of the 1914 act, Congress considered the pro-- 

visions of the 1907 act concerning reimbursement of are HOR: ex- 
penditures at Fort. Hall to be still alive. | : 
- In Rural Special School District v. City (218 Ss. W. 661, 149 Ae - 
97 9) it was held that one statute did not impliedly repeal another. ae 


statute enacted later than both had referred to the earlier of the — 


two statutes as. follows: “as provided in. Act. 3821 of the Acts of | 
1909 * * #7 One ground for the decision was that there was no. _ 
conflict between the two statutes. The other was that a “court: should. 
- be slow indeed to construe an act repealed by implication which had. 


been treated by subsequent legislation, touching the same —_ 


668.) -. 
~ (c) "Fo: five of the pppropeations. “was ce added the word: 


matter, as a living, and not a dead, letter of the law.” eee ak a 


“reimbursable.” (40. Stat. 840; 41 Stat. 1171; 42 Stat: 447, 1165; 
43 Stat. 402.) The addition of ‘the word reimbursable” was neutral 
in effect. Reimbursement should then have been made according to 
- existing law. Pursuant to the 1907 act, reimbursement of these ap- 


, propriations should have been made by the Indian owners of lands __ 
~ Jeased. for more than on oa and. the white owners ou the Ce 9S 


tract. 
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(a Besides. itiose: already oentioned: ‘thera: were. nineteen: Fort - 


44 Hall maintenance: appropriations.” None of these made provision — +e 
for reimbursement..’ ‘They present no difficulties; they are consistent 


7 _ with and support. the conclusion that the e exemption provision was. not. : 
Apliedly. Be cae ie oe ee ae 


a. “The constructor of a. ‘atatate. enon: the. Deparment aera: ah be : e 
es an administration has uniformly and. consistently, placed on it, is 
used by. the courts as an aid in interpretation. United States vo — 


| Healey, 160 U. 'S. 136, 145; Norwegian Nitrogen Co. v. United States, . 


288 U. 8. 294, 815; 46 Parvard Law Review 1038. Since 1914 the 
practice. of. the Department. in assessing oper ation. and. maintenance i 


. charges at Fort Hall has. not been uniform. Opinions. on whether Pe 
the 1907 exemption. ‘provision... survived ‘the 1914 act | have. been, woe 
- conflicting. _ ce tees an 
Prior to” 1914, the -assessinents ree been ‘levi oe against ‘the . 

white: owned. nds: on the ceded portion of the reservation. .(Assess- 

ment orders of March 10, 1911, December 2, 1911, ‘February 28, 1912, 

undated telegram from. First Assistant Secretary to Dietz, ‘fixing | 

1918 charges.) For the 1914, 1915, and. 1916 irrigation seasons, the. 


white owners were assessed. « "Though this is not quite clear the In-. — 


dians were apparentl y mer ely debited. the amount of the maintenance. — 
appropriations, which during these: years were-made reimbursable out. | 
of any available funds of the Indians, - (Orders of. September tl. 
"1914, February. 26, 1915, March 21, 1916.) For the seasons from. 1917 -_ 
to 1995, inclusive,. “each acre of Tend: irrigable from the Fort Hall - 


system,” » was assessed.’ There was thus indicated an. opinion that. 


the 1914 act. had rendered inoperative the injunction of the 1907 act : 
i against charging the Indians... ~ 


In 1926 there was a. change. ~The. Aeeaae Orders of ihe Secre- 7 
3p tary provided for. assessment. “aoainst, all. lands’ in white ownership << 
and on which fee patents shall have. been issued to the Indian and. oe 
where trust patent. lands are: leased.” ~ (Order of March. 3, 1926.) 


This order was based upon a letter of the Commissioner. Indian. 


Affairs to the Secretary dated February. 26, 1926. In it he said: 
“The order fixing the charges for 1926 is endlar to the order fixing 

~ such. charges in 1925 except. that. specific mention is made relative to : 

| trust ooo Indian lands 3 in. view of the ee of ¢ an n act of March oget Be hae 


238 Stat. ‘1157; 39 Stat. 8h; ‘AL Stat. 418, 4284 ; 42 ‘Stat. 568, “1189; 1539; 43 Stat, 


«A152; 44 Stat. 464, 945, 1257; 45 Stat, 212, 1574; 46 Stat. 290, 11273 47 Stat. 830; 48 


Stat. 370; 49 Stat. 187.5 49 Stat, 1757." 


- _ ‘s Orders: of February 21, 1917,: February 4, 1918, mph o1, 1919, Rebel 9. 1920, kc 


. , February 4, ane: March 10, 1922, February 27, 1923, March 20, 1924, peri 28, (1925. : = ar 


= a an pata 
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7 1, 1907 4 LM Sa 4 summary of the Sstcn, provision followed. 


wee The 1907 act was. still considered quite. alive. . This, though even 


this order did not fully. comply with the 1907 provision. According Pe | 


to the statute, Indian owners, regardless of the nature of or restric- 


tions on their title, were not to pay; the only exception was when . 
. their lands were leased for more than three years. This. order. as-— 
‘sessed Indians if fee patents had been granted them, or if trust 
patent lands were leased, regardless of the term of the lease. The 
orders of January 27, 1997, February 7, 1928, and J anuary 21, 1929, 
contained: the very § same » language as. that quoted on the 1926 


 s order. es 


—. On March 6, 1929, eens the Ciagmieiones wrote ais Secretary. 
‘péconimiending a modification of the January 21, 1929, order. cas 


ote quoting the exemption provision of the 1907 act, ‘he said: 


In view of the pr ovisions of the law above cited, it is ‘recommended that the 
. order be modified SO as to authorize the assessment of operation: and maintenance 
- charges for. the season 1929. at. the rate designated against. “all lands in white 
~ ownership" and against lands in Indian aaa under lease for a hae term” 


; than three years.” | | 
The. suggested medication erie have. ‘égulted.. in Soa com- 
pliance with the 1907 act and 3 is in my opinion the form in which all . 
operation and maintenance assessment orders should have been and 
- now should be promulgated. Because of an opinion of the Solicitor 

(M-18556), dated March 15, 1929, hereinafter more fully discussed, the 
recommendation was not accepted and the order not modified. : 

In 1930 the assessment was levied “against all lands in white owner- 
ship, and against all lands in Indian owner ship on. which the restric- 
tions ‘have been: removed, and against all restricted lands that are 
leased.” — (Order of February 10, 1930.) The same language has | 
been used in all succeeding orders. (March. 5, 1931, December 29,1981, 
January 6, 1933, February 28, 1934; the latter ‘order | 18 effective anti 


further notice). ~ Within the terms of these current orders there is not 


full compliance with the 1907 act. “Indians are charged if their re- 
strictions have been removed, or if oe haye ened their lands, regard- 
less. of the terms of the leases: | : | 
Three: unpublished opinions of the: Solicitor sinilaxly reflect erin 
tion’ and doubt. On December. 13, 1916, it was held. the. encase 
should: be levied. against all, white ‘and. Tndian- alike “(D-40929),. 
September 18, 1920, the holding * was that the 1907 provision had. i . 
been repealed, except as the act of 1914, joint resolution of 1915 and. — 
-act.of 1916 made the operation and. maintenance appropriations pro- 
— vided by these statutes reimbursable (D-48409). ~On.March: 15, 1929, 

it was held that. the’ 1914 act had conipletely: repealed the 1907 Prior, 
vision nee anaes 
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7 The ce of the Depertment: i in ‘gigas aa perce 7 : 
the 1907 and 1914 acts presents no obstacle to a:conclusion that the 1907 


act is still in force. It has neither been uniform, consistent’ nor ee 


°, unchallenged. United States v. Healey, 160 U. S. 186, 145; Nor-: 
 wegian Nitrogen Co. v. United States, 288 U. 8. 204, 3153 46 Harvard a 
let Law Review 1033. 


ay In the 1916 opinion BotiGtor Mahaffie nar that this Indian | 7 | 


jae should bear their proportionate share of the operation. and 
maintenance charges. His only reason for so holding was that the 
three successive reimbursable appropriations of the i914, 1915, and 


1916 acts evidenced an intention that the Indians as well, as the thaied as 


should pay the charges. That Congress. never so. intended is made 

| abundantly clear. by subsequent. legislation. ‘None of the Fort. Hall» | 
appropriations made since 1916 was accompanied by any such pro- 

vision for. reimbursement. ‘of: operation: and maintenance charges. 
~The three appropriation | acts. immediately following those on which 
Solicitor Mahaffie relied contain affirmative evidence that the. 1907. 
provision was still considered by. Congress to be alive; and ‘nothing 
in later legislation supports a contrary conclusion, 

(b). The 1920 opinion of the Solicitor concerned both cousemucaon: 
and operation and. maintenance charges. Again, no consideration 
was given the three 1914 provisos. The opinion refers to the. one of 
1916, and to the four statutes enacted since that opinion, thr ee of | 


which provided for reimbursement “in accordance with the pro-.. - 


visions.of the act of March 1, 1907, and. the fourth ‘made no pro- 
Vision for reimbursement, (acts of March 2, 1917, May 25, 1918, June 
30,1919, and. February 14, 1920). It soucludes: “The provision in- 
the act. of March 1, 1907, exempting lands in Indian ownership haa 


not: been’ abr ogated by. subsequent law, except as to expenditures. 


- ‘made from the appropriations rovided by the acts of August _ a, 
1914, joint resolution of March 4, 1915, and act of May 18, +1916. ” "dé 

~ With this conclusion I am in ‘completo accord, oe 
% Even as regards. construction charges the 1920 opinion. did’ ae 


-. mention the reimbursable proviso. ‘It only. gave ‘consider ation — 


to the apportionment proviso. The assumption. is. implicit . that. 


the latter proviso concerned. construction and not maintenance 


charges. Moreover, it was held that the Fort. Hall. project was “not a | 
aeithin. the purview of this: provision. ~The cost. is: not: made -* reim- tt 


: ; - bursable. out of tribal-funds of the Indians.’ 5 (PLB) 


<. (c) The 1929 opinion held the 1907 pr ovision ‘was. cepesied by tha 
“iste act.” Apparently the reimbursable and‘ apportionment. provisos» 


were not. considered material, for no mention was. made. of. them. ~The | 


; maintenance proviso alone 3 is discussed. AL. Ae with so much of the 
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7 _opiniodi a as eld the power 1 granted to has Secretary, by dine pee 
- was discretionary. For the reasons hereinbefore fully set. forth, Ls 


~ camnot agree there was a repeal. His: opinion relied on the language: or 
of the law, a portion of the report of the: Senate Committee, and an 


opinion: of the Attorney General. There is nothing in the language — 
of the law from which the implication of a. repeal would necessarily 


: “follow. The portion of the Senate Committee report which is. re | 
ferred to both in this opinion and that of the Attorney General had.” 


~ no application to the maintenance proviso, or to maintenance charges. 


What was being discussed was the apportionment proviso, which ._ 


concerned only construction charges and i in any event did not apply | 
to Fort Hall. ( Senate Committee Report, supra, pp. 7, 8.) | 
~The Attorney General’s _ opinion (33 Opinions, Attorney General, | 


one 25) concerned the liability. ‘of purchasers" of Indian lands on hes : 


Wind ‘River Reservation for payment of construction charges. ARES ip oa 
held there was no such liability because (a) the purchasers had 


. -bought in reliance on representations there would be no such charges, - 
-and (b) the 1914 apportionment proviso. did not necessarily apply 


to white purchasers. Construction, not operation and maintenance _ | . 
charges, were. involved. _ The only portion of the 1914 act considered a oie 
directly involved was the. apportionment proviso, It was said: “A < 


: question arose as to whether the proviso in the act of 1914 directing - 


the’ apportionment, of costs was applicable at, all to the Wind River - a 


__ Reservation, and the Solicitor. for your Department. gave an Opinion. | 
~~ that it ree so apply.” But in the 1920 Fort Hall opinion, the 


eo Solicitor said: “The Fort Hall. project is not within the purview 


of this provision. The cost. is not made ‘reimbursable out: of tribal — 
- funds of the Indians.’ in this respect it differs fr om. ue Wind River 
project, subject of my opinion of May 25,1920 * *. *” There 


was no such statute as the Fort. Hall ceo provision in the “| 


case of Wind River. No question of implied repeal was involved. — 
The Attorney. General’s opinion furnishes no support, by apalogy - 
On otherwise, for a conclusion contrary to mine, | . 


To the extent. that the. Solicitor’s | opinion of March 15, 1929, igs = : 7 


inconsistent, with this opinion, ‘It is overruled. 


‘tT think’ ene: can a no - eobaaaual doubt an fet to the i 


; slusion that the 1907 exemption provision is still j in force. But even _ 
if there were such doubt, it should be resolved i in favor of the Indians. nf 


: | Choate v. Trapp, 224 DU. S. 665, 675. 


. In that case.the question was: whether alictied Indian inna oe i | 
bs be taxed despite a »: provision In | the: statute under we ae : 
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2 had bean tied that ihe janis. were to bis dontachble dubing the period tne fe 

7 involved. | Tt: was held the exemption. there. considered was a con~~ ae 
_ stitutionally protected contract. and. property right of which the 
Indians .could: not. be deprived without due “process of. law. The — bag 


ne analogy between exemption from. taxation and exemption from pay- 


ment of maintenance. charges is: close... So that. if we were. to con- 


me strue the. 1914 act as an attempt to repeal the 1907, exemption provi- — 


gion, ‘it might well be argued that the emotes ap was a Peyond es 


the power. of Congress... - 
But apart from: this, the Choate case is. authority: for: a cule: of =e 


- - ponstruction directly. applicable to our problem. ‘The argument had 


been made that tax exemptions are. strictly construed. The Court — 


ae ; . applied another rule of construction, ‘ ‘recognized, without; exception, : —o 
ae i more than a hundred years,” 294 U.S. 675: | 


But in the Government’s dealings with the. Indians. the tule i is cnet the con- oe i, . 
trary. ‘The construction, instead of. being strict, is liberal ; doubtful expressions, _ Manes 


instead of. being resolved: in. favor. of the United ‘States, are to. be resolved in 


2% oe favor. of a weak and defenseless - ‘people, who. are wards of the nation, and : Sane a 
2 dependent: wholly upon’ its protection and. good faith. | | : 


“In my opinion, the only Indian owned. lands 3 on. . the Fort: ‘Hall - 


. ‘Reservation which may be ‘assessed for operation. and maintenance - wee 
ak charges are those. whose’ owners: have leased them for more: than three a oe 
- years. All other Indian owners have. the. right: to’. receive. water a 


without payment of such’ ohne. on 
appeared ‘September 24, 1936. 


~ Oscar Le Carman, oo 
ae aon Assistant ; Secretary. 


"Fhe following i is fon a ieee dated eptember 1 19, 1988, From nie ; ne 


Acting Commissioner, of Indian Affairs to the Superintendent, of the 


: _ | Fort Hall Agency: 


“During the period since this opinion was. pede: ‘there ‘has. ‘been, eoualderanle | os 
‘cocrespondbnce as to: the: exact meaning of the’ phrase, “have. leased them for ae | 


te more than three years,” but on February. 25, 1988, in a letter: addressed to: thes" peso 


ae “Chief Field Counsel, the Office of: ‘the Solicitor makes the following statement : 


ee eet think that the words ‘ ‘any such lands leased. for a longer term. Jee 


| than. ‘three’ years’: “may. . reasonably be construed. to: mean. any. ‘such | lands 


- which have been leased. ‘for a period longer than. three years. regardless _ - 


of whether such. leasing: has ‘been under one. lease or. more than one. lease ; ; 


ee that. if an Indian has so leased: his lands for more than three years, they oe 


are thereafter subject to operation and maintenance assessments whenever 
~ and while they are under lease.” 3 


‘Brom this it is: clear that when a tract of Fort Hall Tadiat: land has beer in 
es a oe > status, that is, under: lease for. a E period of three Veen: or for t_-Derlods : : 
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| aggregating Gites years, during which time it has. béen exempt from seeeiiea 
. and maintenance charges,. then from that time on it shall be subject to operation | 


: and maintenance charges whenever it is leased and for. whatever period it is 


leased. ‘It is entitled to free water for a total. of three years and no. “more. 
7 ; This. does. not. affect the ee of the Indian owner to free water" whenever the 
. tract is: not under. lease. a ee Sage Ty oe <r ee 


a tien September 24, 1938. es ae ee 
“Acting Assistant  Seoretary. a ke eee 


ENGLISH 1 v. ‘BIRCHYIELD EL AL, See ae 
7 ‘Devided September 30, 1986 oy : 2h . =, . a a & 


‘Stook-Ratsine Homnsteap—Cowrest ‘BY “Mrveaar Camcant—Surmicioner OF 
_ EvIpencs. To. WARRANT CANCELATION, BOE ES, ei en eee ae 
- Where in a contest brought. by a mineral claimant: aganstt ‘two: ‘stodk-retsing 
| es ‘based only upon priority of right, the evidence fails. to show the 
=. character of any mineralized vein, on what claim or claims thé mineral was 
| found, or with what entry. the mining: claims are: in’ conflict, the: evidence 
- is insufficient to. ‘warrant: eee ha of ‘the entries. and. “Warrants, dismissal 
_. of the contest. | 
Ainsworth Copper Co, Vv. ‘Ber » (581 ae D. 382) : : Southern Pacitte Railroad Com: ? 
pany. (50. L. D. ‘OTT ie ‘followed and applied; = | ; 


Peacrice—FAInure TO APPEAL FROM REGISTER’ s Dectsron. . 
“Where contestee fails to appeal from an ‘adverse decision of: the comune antier 
- Rule 50 of Practice, in the absence. of fraud Or Zross. irregularity the: deci- 
‘sion becomes final, and the contestee ‘loses all interest. he has in the land 
and any rights he might. have asserted, including objections to the sufficiency 
of the contest affidavits or other irregularities, leaving the question of. the -. | 
é preference right ¢ of the contestant. Solty: one between the contestant ant. oe 
| the Government. | | ae > oF Ls = 


-ST0cK-RArsING Homestnap—Conrnstan’ 8 PREFERENOE RigHt OF Bwrey,, 


‘Where a contest against. a stock-raising ‘homestead entry. includes. a ‘charge. 
ee that the entry is inyalid by reason of conflict with prior valid mining claims. 
and also, by subsequent amendment, a charge that the entryman failed to 
| comply with the residence requirements, if the entry is canceled on proof of 
| the. latter charge, the contestant is entitled to a preference right of entry — 
; although he may. not have claimed such right i in his one or amended _ 
contest affidavits, = ee 
-. Duprat y. Hwing (4. L. D. 19); Hodges v. Coteora at L, D. 22a): Augur v. aes 
| McGuire (16 L. D. (872), cited and applied. a | Ocak. 
Samm—Conresranr’s Teper or CosTs. | 
| Successful contestant who tendered the full costs of contest is entitled to his _ 
| preference right of entry, even though the register. under a misconception © “ 
-of contestant’s rights refused to so apply the costs. tendered. and. returned 
“part of the costs to contestant, provided contestant thereafter pays the 
full costs: of contest. : 
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“Se Same—Errecr aarp rake aatl Minina CLamms ror Sane = 
a ‘Lawn, eee : - 
: ‘Successful aniteral. eon bestone cannot exercise a . preference right of: ‘entry 
- ‘under the. stock-raising homestead law and. at the ‘same time assert that’ 


. he has a right to the land by virtue of prior mining locations. Upon the - 


| filing of. his application to make’ stock-raising homestead: entry, such. filing 
“will be held to have’ the > legal effect | of an abandonment: of, his asserted» 
. mining claims, : ie, ee fi : 
| Waraens, First Aeestane Sdrotary Boece hee 7 
| May 15, 1928, William P. Birchfield, Jr, <Alled. application has . 
'Crubes 037 216 which as subsequently aimcnded: was allowed November «= 


any 1980, under the stock- raising homestead: law. for lots 8&9... “10, aa ee 


cand: 12, Sec. 30 and lots 1, 2, 8, 4, 6, 4, 12, EYNW%, SEyswi, Sec. - a 
31, 7.258. R.7 W.,N. M P.M. . 


: March 26, 1934, Howard A. Birchfield filed like application 049621 ae a 
for lots 1, 5, 6, 7, El and BIW, Sec. 30,°T. 25 S., Ru 7 W., and 


Jack A: Cartig fled like application: 049626 for Ey, NEY, Swi, Sec. 
‘31 and lot 6; , NEW, EYNWi, Sec. 19 in the. same township and range. 
Entry 049621. was allowed on the date it was filed and 049626 on 
March 29, 1934, It. appears. from the official ‘plat of the. township 
approved | ‘October 26, 1927, that the above- described entries ee 7 
considered cover ‘all of said Secs. 30 and 31. Phe 

March 31, 1984, Len S. English filed and. eakved: without notice 
of contest. by the register, a ‘protest: against the entries « on the above- 
named entryman, charging: | aot os a . 


That. the: ‘said area included: in “sections. 30. aia 31 are well inown to be 


| heavily, mineralized ; that he. has since 1915. resided upon. one ‘or another of his _. es 


mineral. claims. therein : ‘that. he: has: 4. recorded mineral claims and. 10 mineral ; 


locations. in Sec. 30 and. 23. recorded mineral aims in section 81; that. all, of. rx 
said: mineral claims. and locations aré and have been. continuously. worked, as 


- required. by law; that he verily | believes the’ above named -entrymen. were 


: Pitot aware of his said several mineral claims .at the time they made entries. 
‘Affiant further’ sayeth that. ‘he has discovered and is working ‘very valuable. was 


- -mineral. deposits’ in the said area and’ that all of said area is more valuable a 


: for. mineral. than. for any other. purpose and..that. ‘homestead - entries thereon’ } 


_ mae be. detrimental to, the mining of the said valuable ores ‘thereon. 


. April 30, 1934, the homestead entrymen filed answer alleging, amorig : ‘3 
other. things, that. while there is some mineral in the Florita Moun- 
tains which embrace most of the entries that the protestant: did not | 


a have. a ‘single valid. claim on any of the property involved in the eats 


a ~ protest. By letter of June:6, 1934, the Commissioner of the: General 


' Land Office, observing that. the entrymen. having | answered without 


questioning: the service, directed a hearing under Rule 8 of Practice: = ° 


- The hearing was set before a United States Commissioner at. Deming, 


| oe New Mexico, on August 14, 1984, at. which the oe ——. and . 
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* contestant applied + to amend his aifidavit of contest, by adding the ss . 


charge: 


yy That William P. Birchfield, ‘holding. Howestead i Bniry 037216, has’ since. cia : San 
no entry. was allowed failed to. establish resideuce upon said ‘property. or to place ae 
“ improvements. thereon, : tending to increase the value of ‘said entry for stock- oes 


| . raising purposes and: that. said. entryman has failed. to, ‘place: permanent im-: _ 


. . provements. thereon. eta to ee cents per acre > during the first. ‘thtee: saan a 
: “following. said entry. _ | ) a 
, That said entryman has not resided: upon “said: premises as. ‘tiueh | as seven 

_. months out of each year following the entry thereof, and has wholly failed 


ee - to comply with the Spee Homestead Act, under. which aud land’ was — 


= 7 entered, 


- Counsel for: contestees objectéd + rn the suena? on “the eee 3 Dae 


that the case was at issue on the allegations contained in the original — - 


notice of: contest, that contestees were surprised by the additional ore 


charges,. that they were not ‘in position. to proceed with. the hearing | | 


_- without sufficient time'to. prepare an answer, whereupon counsel for _ 
: contestant expressed. willingness. to. ‘continue: the case to. ‘such. time ae 


as would give contestees opportunity té meet the issues presented by — aa 


| i the. amended | affidavit, and : thereupon. it was stipulated: ‘between the 
_ parties that the. case be. continued to date of final. hearing before. - 


7 the register on the 24th day of. August 1934.. The case went to. trial | eee 


before the. register on the. last-mentioned date, at which’ testimony. was | . 
_. offered bearing upon the i issues raised. by the original and additional — 


| os charge without, so far as it appears, any objection on that ground. ae 
being made by contesteés.. There was filed a motion to dismiss the — ex, 
contest affidavits. against, the entries. of. ‘Howard oe Birchfield. and 


- Curtis, but what action was taken thereon: does not appear. It-seems 


-.. certain demurrers were overruled and ‘one sustained. by the register, | 


: -_ but it must be presumed, as evidence on the charges: was heard, that 
os objections to their sufficiency. were not sustained. | 


In the record there appears an answer to the. additional charge by 


~ Birchfield An: substance denying. the allegations: therein, the. date of: a. 


a filing appearing: to be August 27, 1934—after the hearing. | In’ his = 
~ answer it is stated that: the answer is made without’ waiving - his rights | 


ae ‘against: the. reception. of the amended: affidavit of contest. and: after nee 


- ae . the overruling of his objections thereto.. 


By decision of November 7, 1934, the reaiater fovind’ hae tho- evi- es 


ce ‘dames did not conclusively show that valid mining claims exist. in. ° 

=. Sees. 80 and 31, T. 35S. R.7 W.; that William P. “Birchfield failed’ - dee 
to show that. ie has: established: pendenes on the land i in. question or ; 
~ that he. had resided upon ‘said homestead for as much as. seven months 


- ‘each year for three years: following the entry thereof. He, therefore, oe * 
-- pecommended the dismissal of the contests against Curtis. and Howard. 
a Birchfield, and the cancelation, of the ese of f Wilham P. Birchfield, ae =. 
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me but without se of a preference right of entry to contestant Eng- | 


: ; 2 lish on the grounds that no préferarice: right was claimed in either omer 
a, his original or amended. protest: and that the: evidence tended to. show. 


= that contestant disposed of any claim he might have had inthe land 
-. to. contestee. William P. Birchfield “as will be. shown. n by oes —s 


- to contestee’s Exhibit No.1” = ave 
No appeals were filed by any of bantasteos: Contestent appealed : 


at from: that part of register’s decision wherein. he was denied prefer-. ~ : 
: ia “ence rights as a ‘successful: contestant. “to. enter said. land under the... ae 
~. enlarged:homestead act.” | He alleges that he deposited at the begin- 


ning of the hearing $25, for costs and upon claiming a preference 


right a demand: for an additional sum of $25 was ‘mando, being the — = 


amount estimated to defray the cost of making and. transcribing the | | 
_ testimony of the witnesses at said hearing ; that he received the regis- 


 ter’s. receipt. for $50 to cover such costs; that the: contestee’s Exhibit — 


1 does not disclose any transfer of interest i in land; that. his : preter 
ence. right, was. seasonably claimed... : re ee ae 
By decision of October 14,: 1935, “ihe Comesonen upon review 
of the record affirmed the register in. holding “that the evidence sub- 
~ mitted does not. conclusively show that valid mining claims exist in - 
Secs. 80. and 31”; that entryman. (William: hee Birchfield) did not 
_ establish and maintain a bona fide residence on the entry and that 
: _English—for reasons: hereinafter . set. forth—-was not entitled to a 
preference right of entry. As to the evidence relative to the pur- 
chase of. improvements, rights, or. lands by William P.. Birchfield. 
from English. it was held that it was. too ambiguous. and. susceptible. 


| of too many interpretations to arrive at:any conclusion. : The Commis- ae 
. Sloner, therefore held the entry. of William P. Bir chfield for cancel- ade 


- ation but.denied contestant English a preference right of entry. 


7 English has appealed, and further asks that. the consent as to. the F = 
Howard A. Birchfield entry be reopened for. further testimony, m- ... 


sisting that he has prior valid mining claims in both. Secs. 30 and 


81; that. the testimony shows that he ‘had shipped ore therefrom in _ ‘eg 
: 1921 and 1922. Repeating the ‘contention of his counsel made at gt 


| the. hear ing that he may exercise his tights under the stock- -raising. 


a homestead. act as well as a locator of mining claims: and exhibiting 


: | . papers showing he had applied for a stock-raising entry for some a - 
ie of the land involved’; prior to the. survey thereof which he withdre ew > 


on being advised by the register that the application was subject L, Buses 
| to. rejection, he. insists that his intention 1. to make the stock- ae os 
ie entry was timely made known. Be 
_. It was incumbent upon the mineral cane he Aitees eas ek 
Of right to land within a stock-raising entry to show that at the date. ~ 


4 of the gee of the stock- raising ee S ics (the date of 
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an allowable application) he had a perfected mining inca diareuir | 
or a mining Joeation,. though not perfected by discovery, upon. which 
~ he is in actual possession and in ‘diligent prosecution of work in a 
search for mineral. . Unzted States v. Hurliman (51 L. D. 258); — 

Ainsworth. Copper Co. v. Bea (53 1. D. van As saa in POUNTerT a 
Pacific Railroad Company (50 L, D. 577 ): ey | 


oe oe evidence should be adduced. showing with as much certainty and pre- 
cision as the available. facts: and: circumstances admit, that such location. lies — | 


in whole or in -part within one or more of the. subdivisions in question. 


‘This should. be done by adducing testimony from witnesses who show that © 


they have actually identified, either by the aid of the monuments .and mark-. 


ings on the ground, or by ‘the calls and descriptive data in the location notice. 
or certificate, or by the aid of both, the ground covered by the mining location, — 
and who furnish in their ‘testimony such diagrams or descriptive matter based: 
on their knowledge, relative to the. situation of the claim with respect to a. 
proven, established United — States public’ or. mineral ‘survey. corner and the 


lines and corner of the containing. subdivisions, as will enable the Department eas 


to clearly and > certainly determine that the. mining claim is included in or 
invades such subdivision or subdivisions and that the ‘valuable mineral lands 


are within the boundaries of ihe claim. i 

~ The contestant signally failed to eddies proof of thet nature above 
required. His evidence in support of his asserted superior right, as” 
a mining claimant. consists of: (1) the insertion in the record of 
copies of over 30 recorded mining | location notices in which he ap- 
pears as sole locator or as an associate locator and. in which the 
description of the location of the claims is so vague that it cannot 
be determined that they affect the entries in question; (2) uncon- 
tradicted assertion: that he made a: discovery, on 27 claims and that . 
from Secs. 30 and 31 one carload of zine ore and two carloads of 
silver ore were shipped by him in 1921 or before then, and that he 
had performed | the annual assessment work. as the law. required. 
Other witnesses testified that ore was shipped and that contestant. 
or his men were seen doing work of a mining nature. No evidence : 
_ is offered as to the character of any mineralized. vein ‘discovered or 


ie showing made on what claim or claims mineral was found or from 


- what. claim it was shipped, nor any. evidence to show with what a | 


assailed the claims conflicted if any. pos 
~The Department said of the evidence in “Ainsworth Copper Com : 


| = pany v. Bex, supra; | 


While the evidence of ene extraction. and shipment of ores Piet the Innd’ 


S prior to the entry tends to show there were discoveries. on some part of it, 


| nevertheless, in the absence of evidence ‘specifying from what claim or claims 
it came, the department is unable to propeunce judgment as to ‘Which claims : 


are valid. | | 
‘That. comment applies to the spiders in the present case. T he 
register was therefore right in dismissing the contests against the 
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7 “entry of Curtis aad Howard A. Birchfield; no aieation being ‘ads - 
other than priority of right against them. The evidence is insuffi- 
cient to show that any specific part. of the entry contested was in- 
eluded in a valid mining claim, and therefore no ‘cancelation was 


warranted. However, as above indicated it does not. justify. the 


| judgment. that there are no valid mining claims held by contestant : 
_in Sec. 30 or 81. | 


~The reasons that. the ees sets forth. for denying | con- : oe 


testant a preference right are as follows: 


- There remains. the - question- raised by. ‘English in his appeal - wherein. 6 
claims a preference right to file on the land. It is a. practice, easy to ‘under- 


stand, that when the owner of a mining location contests a conflicting stock- 


raising homestead | entry, he makes- charges. that the. homestead: entry - has ‘been. 
improperly allowed. or. ‘that the. homestead. laws on. residence; improvements, etc., > 
have not been complied: with. In this. manner the mineral. contestant cal . 

sometimes. attain his. desired’ ‘end even if he cannot show valid mineral loca- | 

tions existing prior to the homestead application. Thus the mere assertion- 
in a mineral contest that the homestead entry-is invalid could. leave. the home-: 
stead claimant in the dark. and : take. him by. surprise as to the real. ‘purpose. 
of the .contest—the purpose of the mineral ‘@aimant to: secure a preference 
right to the land. « The charge that the homestead laws had not been complied ° 
With was initiated and added to the mineral charge at the hearing at Deming, 
and the charge. contained nothing indicating that a preference nent to enter . 
would be: asked. English in his testimony Said :: 8 


i “Q. So the only object you have in this case is that you want to be per- 
“mitted to have any ee mining locations you. have? A. ‘Yes, Sir; 
and to: be left alone. sa : ae - . 


‘The first: intimation of a sali fax a preference, right appears later at the 
close of English’s: testimony, as follows: os 

— &Q ‘You have a homestead right? — A, Yes, sir, _ | ; 

9 *«Q. Tf you. are successful in this contest, do you anticipate using your | 

_ preference right? = | 

- “Mr, NEWELL: We elect to that question because by his | pleadiiigs, 

- contestant cuts: nis Tight off | 

“Mr. SuegmMan: It is the contention. of the contestant ‘that he: may ex: 

ercise: his right | under the stock-raising homestead as well as under min- 


- _ jing” locations ;. and that neither one conflicts with the other ;. and that as 


3 a result of this contest, any of these entries should be canceled, that under 
the laws he would be entitled to a. preference right, a moh ed 3 


“In his closing argument the STORIES. for entryman- Birchfield objected to a 
‘eolitestant: asking for a pr ‘eference right. : Ae 


- Rules of Practice on applications to contest: provide: ng _ 
‘Rule 2. Any person desiring to institute a contest must file, in 1 duplicate, a 


: with the register, application in that behalf, eee A with statement un-- 


_ der oath containing : | | | eee: 7 
ie “(ey Statement of. ‘the law cade which applicant intends to acquire 
| title and facts showing that he is qualified to do so, Que te ey * 
i © ge, Be ee re Sr 
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| “Rule 3. The sinbeincne in: the application must be- corroborated by the: , 


fe affidavit, of at least one witness having such personal. knowledge: of the ~~ ; 


facts in relation to the contested entry, as, if proven, would render it” 


_ subject to cancellation, and these facts must be set. ‘forth in his affidavit. me lt 


_ “Rules 6 to 11 prescribe the manner in which the ‘contestee must be notified - 
of the application to contest and of the charges. Rules 18 and 15 ‘practically 


i. insure that not less than 50 days elapse between. the day the. contestee is noti- 


fied of the charges and intention of the contestant: and the: day of :the hearing. -_ 


The Rules of Practice: provide for the orderly and fair litigation - of public — 


ae Mae rights and questions. They: provide that a contestee shall be timely ap- 


praised of the nature of the case and ‘enabled. to. ‘prepare his: defense without 
: danger of surprise. They have the’ force of law and must:be followed: implic- 
_-itly where to permit change would not be equitable to all interested parties. zt 
- Sees. 30 and 31, -T. 25 S., R. 7 W:, N. M. P.-M., were included in. the general 
withdrawal of ‘November 26, 1934, of all public land in- twelve western States, _ 
They were included in the New Mexico Grazing District No. 3, established J uly. 


7 : 1, 1985. ~However the. metalliferous. mineral-land laws continue unabridged in’ | 
Pt effect, and the. sections are still open to. prospecting, development, extraction of” 


~ mineral, and the location. and patenting of bona fide mining claims. Thus with 


the cancellation of the homestead English has obtained all that he sought in 


_ his application to contest as. properly filed and’ served on the contestee, and 
: attention. must be called to the. statement. in his application. to contest “that. 
homestead entries thereon. would be detrimental to the mining of said valuable 

ores thereon.” -To grant. English a preference right to homestead. this Jand by” 
deviating from the Rules of Practice would remove. the Jand- and its springs: 
from the operation of the Taylor grazing law under which ‘Birchfield can be 
expected to be an applicant for grazing. privileges. Your. decision is, there- 
fore, affirmed and prefer ence right in English to enter the. land is denied. 


The record of the hearing shows that counsel for contestant at, ihe _— 


- conclusion of the hearing before the register tendered the full costs — 
- of contest. and claimed. a preference right of entry under. the stock-- 


a raising homestead law. ' The records of the General Land Office show 


that register’s receipt was ‘issued to contestant for $50; that $22.15 of 


this was retained by the register. as earned and $27. 85. returned to 


contestant; that contestees obtained the register’ S bees for $25. of 
| which $5. 17 was retained as earned and $19.83 returned. oe a 
The contestant.preferred in addition to his allegations of ee ae 
a sufficient charge of invalidity of the William ‘P. Birchfield: entry; 


the register entertained the charge and, so far as it appears the objec- ose 


_ tions made thereto were waived by stipulation. before the United States. ° 
Commissioner and were not later renewed. Upon: the evidence ad-. 


- duced to sustain the charge, the register found it to be true, and can- vs 
celation was recommended on that ground.. The. contestee having eo 


- failed to appeal from the register’ s decision it is final as to him except | _ 


in case of fraud or gross irregularity. Rule 50 of Practice. By — 
= allowing the decision. to become final, the contestee lost all interest 


he had in the land and any rights he might assert including objections 
to the sufficiency of the contest: affidavits or other irregularities, leaving | 
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ee “the quisstiori of preference right of entry solely 0 one between the con- | 
a testant and. the. Government. - | | Pe on ad 
» No gross. irregularity 3 in ‘the pr Seodies is noticed that , requited thi to 
“Commissioner to take notice thereof sua spontes. The precise ground) 


seston denying: the: preference right is not. distinctly. stated, but if by. ~ a 


7 | “deviation from Rules of Practice 3 is meant the absence of a corroborat- eae 
os Ing affidavit to. the original: or amended. charge, it may be. said as to 


- _ the original : affidavit. that the Commissioner by orderi ing a hearing . : = - 
lm hese therson: adjudged it sufficient, and the trial proceeded and. objections ee 
oe a to. the defect. could not. thereafter be made. Winans ve Mills et. abe errs 


. (4 Li. D. O54); and cases there cited. No objection. was made to the — s 


| = lack. of corroboration of the’ amended affidavit and consequently the on 


; objection. is. waived. Butler v. Mohan (3 L, D..518).. The amended a Be 
ae charge was defective.in that.it did not comply, with Rule 2 of Practice | , 


eae 2, an containing ‘ “a, statement. of the law . under. which the applicant — 
en intends to acquire title and the facts showing he was qualified todoso.” 
: we However, it: has been held several times by the Department that, the a oo 
i. statement and: showing required by: this rule are. designed to. Insure. 
good faith on the part of contestants and to prevent the’ filing of =. 


; speculative contests by. those. who are not qualified or who do. not intend. — : 


“to acquire title to. land under appropriate public land laws. Z olmes i a 
ov. Kinsey (40.L. D. BST) 3 Judson: v. Woodward (41 L. .D. 518, 519): eae 


; a Goodwin v. Goodin (47 L. D. 298). The failure of contestant to dis- -_ 7 
— close. his intention in connection. with the amended affidavit: to acqtiire a), 
; title’ under the. homestéad law i in no way deprived the contestee. of full Rie 


4 knowledge : of the. issue ‘he was required to meet. There is-no sug gges- “ os 


| tion in the record. that. contestant has not the -daatifications. of a ® : 


ia homesteader. i 7 oe 

o> The. dom iiner appears i onl eather support fon he ion ae 

| in that a. charge of invalidity of the homestead. entry was added to 
a the charge | of priority under. the mineral laws. without. the contestant: 


a -- Indicating an intention to claim a preference right. In several cases, 


-.> - and none’ are found to the contr ‘ary, a. preference. right. ‘of entry 


_ has been awarded though the contestant. based his contest.on a@ prior . 


os adverse. claim, where the cancelation of the. entry. contested was, thes. 


ee result, of. a. contest prosecuted in good. ‘faith. ‘Duprat v. Enbing: 3 


ee L. D..19) ; Hodges Vv: Colcord. (24 L. D. 221) 5 oe ve Molise; 
(16 L. D. 372). ° | 


In. Hodges. ve Colcord, ‘supra, ike Department, said: 


Section pA of the act: of May 14, 1880, declares that. - 7 a Sees 
“in all. cases. where: any person has: contested; said the and. office iehas | 


and. procured. the: cancellation of any: pre- emption, homestead- or ‘timber-. st Zo 


culture entry he .* ..* a ‘Shall be allowed aes days a: 


| ae to enter 
. said lands.” fs mee noms , 
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- There is omni in the language here used which makes: the petercics. ca 


right of the contestant dependent upon.the truth of. the charge of disqualifica- 
- tion of the entryman. If the cancellation of the entry—whether by the re- 

_linquishment. of the entryman, or. the judgment: of the Land Department—was: 
. the result of the: contest, the gaan right: of entry inures to the contestant f : 


oe: by. operation of law. 


If there were such. ‘rcareonal ques in athe: affidavits of contest, 


‘or irregularities i in the proceedings as not to warrant any: judgment eae 


of the issues tendered, then no action canceling the entry would be 
justified, but as No ‘such. fatal defects. are seen and the cancelation. - 


— being the result of the contest, contestant is entitled: to his prefer- - - 


ence right provided he pay all the costs of contest, and: should not. 

be deprived of that right because the register, andes a misconception. : 

of contestant’s right refused. so to apply the costs tendered. The — 
‘amended application to contest was filed prior to the withdrawal. of 


November 26, 1934, and establishment of ‘the grazing district, and | 


. contestant’s righte: are not affected thereby. 
As to the evidence of: purchase by. William P. Birchfield re certain 7 
ands, improvements. and. rights prior to the entry, ‘there is no 


sufficient evidence of. the conveyance of. mining locations, it being 


well settled that the laws that’ govern the transfer of real’ estate . 

govern the: transfer of mining locations (see Lindley on Mines, Sec. 
270), and assuming that the checks and letter of English offered: by 

‘Birchfield establish a sale of certain. improvements on the land prior 


.. to the application, nothing i is seen in this that estops: the former from 


contesting the entry on the ground that the a of the home- 
Stead law were not fulfilled. - eS 

| The contestant, however, cannot be Head to say. ne te i a | right | 
of entry for the lands included i in the entry. of William ‘P. Birchfield 
and at the same time assert’ that he has a right thereto by virtue of 
prior valid mining locations. The owner of a valid mining location — 


under the mining laws has an exclusive right to the. possession. and 

enjoyment of the surface of his claim and. the right. to.acquire the. 
legal title thereto. from the Government upon the performance of - 
certain conditions. “While such claim continues to exist the Land 


| Department. cannot, with propriety, recognize any other. disposition ea 


or appropriation of the land unless een until it) be shown that — 
the mining claim has been abandoned. » Henry W. Pollock (48 
iL. D. 5, 10). The affidavit a stock-raising homestead applicant. has to | 
make in conformity with Circular No. 738 averring that no part of the — 
land is claimed, occupied or being worked under the mining laws 


-is incompatible with any contrary claim. If: then, contestant. pays ta - 


the sum of $5.17 to cover the full costs of contest, and upon cancela- 


tion of the entry of Birchfield timely files a proper application to 
make stock- raising entry for all or any part of the land, those acts 
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will be consaeea: sae will be held to have. the ‘egal: effect of” an 
- abandonment. of all estate, right or interest he may have in any prior 
mining claims in conflict. ‘with the area applied for, and he will-be 


a relegated to such rights as he- may exercise aunlly with others as _ ae 
_ to the minerals. under the provisions of section 9 of the stock- -raising ae 
~ homestead act. Evidence of the payment of the full cost or costs — 


7 will be sufficient if contestant deposits with the register the sum of | 
“$5. 17 in cash: or by: money order, New York draft, or certified check, can 
“which sum should be repaid to the contestees. a ; 

- The contest: affidavit i is not sufficiently specific to eantadt hs ee 
ing of the case as to the entry of Howard A. Birchfield, and the 


grounds assigned for such request. are insufficient, The request. t to a 


| reopen the contest is therefore denied. - 

In accordance with these views the. action of the Cotaniad ons in 
affirming the cancelation: of the entry of William P. ‘Birchfield 1S 
affirmed ; his action 1 denying contestant | a ee right is reversed. 
i ah a ng BE, ea Affirmed » wm part. 
RUCOGTSCE: 2 in part. 


LUCKEY v. ae. nae 
las ; - Decided October 22, 1996 


‘Punto Lanps—Bounpanris—FEncn ar ‘Vanrance WITH " Govennarunr SuRvEXED . 
Bounpary—Coror OF TITLE. oe ae — = 

Where: an owner of patented land had an Péld fence which Sheissed some. ad- 

a joining public land, ‘such owner has no. claim OF. color of title to the en-— 

i closed public: land entitling him = to purchase the same under the act of 

.. December 22, 1928. It would not be. good administrative practice to allow — 

‘subdivisions of. public. land to be divided and. disposed in. metes and. bounds a 


surveys privately made except in very unusual cases where mistakes in 
location have been. made. on account of defects in the official surveys and... 


v8 substantial. equities. are involved. Fences placed at variance with the. true : 
__ lines. cannot afford ground for departure from the rectangular. system of : 2%, 
te surveys of. public lands in order. to” conform to. such’ irregular fence. lines. tee. 3 

. United States Vv. Hurlimen (8L L. D. 288), cited and opal : 


: Wate, First Assistant Secretary: 


‘ae “Ws DS As? an appeal. by James V. Lackoy ae a, ean fe the Com. | = a 
. missioner of the General Land Office dated October 91, 1935, holding 


his homestead entry for cancelation. in part on the ‘stated. ground © 
that. Henry W. Huseman had a superior right under a color of title — 


claim to the land as to which the entry was held. for cancelation, one - 


facts and. circumstances are as follows: 


' Luckey made his homestead entry on April 14, 1982, for lots 2, 6, 7 
i 4, NESW, Sec. 27, NE1,SE1, Sec. 28, T. 13 N., R, 113 W., 6th 


os P.M. , Wyoming. In a letter dated July 22, 1933, to the General _ 
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7 Laid. Office te stated: that He had had a, “surveyor Tun. his lines and ; - 


had. staked. the same so: that he could cut hay and set a fence; that a | 
s young man. named William Huseman came and. took the stakes away * 
telling Luckey to keep out of the field ‘because. the Husemans had 


ne “used. the land a long-time and were going to keep: it. 


> In a letter dated June 14, 1935, Luckey. stated . that: She had basa ~ 7 
: advised from:the district: land office that William Huseman. had fled _ 
- an application to. pur chase 11.35 acres of the land embraced in the. 


= | homestead entry in question, alleging that he had claimed .title to. 


‘said land ‘for more than 20. years; and that he, Luckey, was ready to - 


7 make final proof but had been advised. by the register or the district a 7 ; 


~— Tand office to wait until later. = 
eee, -Huseman’s application. was. “imide mee ie act of Teenihoe’ 22, . oan 
: “4998 (45 Stat. 1069) , to: purchase portions of lot 7,. NEYSWi, i 25 


we, NWY,SEY, See. 27, alleged to contain 11.35 acres and described ‘by. st 


| x metes and bounds. It was alleged that the improvements consisted = - 
(of a. stake and rider fence on the north, east, and west of the ‘strip, : 
valued at $250, which fence had been. there for. more than 40 years 


- and had been kept in repair; that. ‘Huseman purchased the S1,8SEY,, paras 


SEY,SWy,, and lot. 8, Sec: 27, which had. been. patented’ more than 7 - 


Bb. years ago and thought that the adjoining strip to the north, the - 
land in controversy, was part of the land purchased; that about ae 


ae c seven acres of the land in question were. under cultivation, 


“In the decision appealed. from, the. Commissioner said :. 


a “The. evidence presented shows: in fact ‘that the land applied for by I Huseman a . | 
has ‘been held. under color (of: title, with . improvements and cultivation, for a 


7" more than 20 years. Land. thus” held. and - -occupied is not subject to. entry 3 


by another person, See. the case of. Barl H. Baughn and Charles Lord (50 
LL. D..239), which applies - the: decision. in the case of. Atherton ¥.,: Fowler (96 0) 


: U.S: 513)°and other cases.. It: is the general rule in homestead and kindred_ Oe 


‘yh cases that entry and. sale of the: public lands must: be. in accordance with. legal 

*-gubdivisions as - shown - by. the approved. plats” of: ‘survey. _ However, . where 

~. equity demands it the. rule. is not strictly foll owed. : “To follow the. fence linea 
nn in segregating the color. Of. title claim. from the homestead entry would require 


e a survey in the. field. This would: not be ‘practicable on account of the expense. 


Bie The width of the strip cut. off from the homestead. by the fence varies from 1. Blo | 
_ chains at the southwest corner of lot 7, said. Sec. 27, to-2.79 chains at the _ 
- . southeast corner of the NEYSW, and the width of ‘the. strip ‘segregated by ~ 


- the feuce in. the NWUS8SE%,. said See. 27, which’ subdivision is ‘Dot. embraced 
in any entry, is 38. 05. ‘chains at the widest Hoitite 26% 8 a . 

~ It appears that. an ‘equitable solution ‘of this problem pou: be. ‘to cut. “oft 7 

‘a strip. 3.75 chaing wide from the gouth side of lot 7 and the NEWSW% and — 

ar ace the NWY4SHY,.. This: would make the - area. of the. color of title claim” 
21.39 acres and would cut off 18. 89 acres from the homestead, leaving therein 


os $4015 acres.: 


‘The land. which ee was allowed to eritar was chown “wacatit. _ 


a upon the: recoras of the district land otfice. ‘His as was. ee | 
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cae allowed and: lie dia not. then. oe ae lines: ot survey: : On the. ates = 


hand, Henry W..Huseman evidently did not know the lines of sur- ~ . 
 weyee and never had taken the trouble to find out the actual boundaries = 
~~ of the land he had purchased. If he had caused. the. lin 1es to be run 


he would ‘have found that there was a considerably larger acreagé 
up to the old: fence than that shown. by the Government survey. 

‘In the case of United ‘States, ve Hurliman oe L. D. a the — 
Department expressed: itself as follows: | - 


Tn Lindgr én ¥. ‘Shuel. (49 Le D: 653, 654), the Depattment said: 


TC Is well settled that. land in the: actual possession “and occupancy. of one - 
ander color of ‘title: Of: claim of: Tight. is not. subject. to. entry: by ‘another. 9 
Citing Jones ‘v. Ar thur (28° L. D. 235); Burtis v. Kansas (84 LL.D. 204) ; a: Ather 
ton Vv. Fowler (96. U.S. 513) 5 Lyle v. Patterson (228 U.S. 211) 3. acy weger Y. 


| 7 United States (246 U.S. 69) ; Denee v. Ankeny (246. U. SS. 208), An examina- 


tion; however, of the facts in that case and those cited in its support will dis- 
close that they involved questions: of unlawful intrusion upo n possession or were 
cases where the claimant in possession had such equities I in the land As ent titled a 


. him to acquire the title under some applicable law. 


. ° An exception to the rule is made in some cases, which has application to ‘the | 
‘ease at bar, It has been held. that. where a prior. eceupant has ‘possession of 

“a part of a. governmental subdivision of public land aid the: claimant enters ha 

upon the umoccupied part claiming the right to enter: the Ww hole of: it, and in. 


“pursuance of such claim. files: his declaratory. statement and obtains’ a certifi- | “s 
‘ eate of entry on the whole tract he will.be allowed to recover possession of 


| the part: occupied by the prior pOSSessor. | Whitaker ve - Pendola ee Cal. 296 ; 
20. Pac. 680) ;: Havens v. Haws (63. Gal: 514). | 
In distinguishing the facts. in the cases last cited from. that before the court 


a where a peaceable homestead entry had been made covering Jands in the actual 
| possession - of another inclosed. by fencing and used’ for. agricultural purposes, - » 


. the supremé court of Cahora in the case of Gragg’ Vv. Cooper et al. (89 Pac, 
. 846) observed: | 7 ie eae ae oe 
“When the reasons for the doctrine stated in Aneton. v. . Fowler, supra, 
| are ‘considered, the distinction between these cases and the others clearly 
appears. Where the applicant can find a part of. the land unoccupied, he 
is at liberty to. enter thereon, and ean do So without danger of the strife, 
e altercations, violence, ‘or: breaches of the peace, such as would be invited 
by an’ entry upon the actual possession of another. The reason of the 
rule does not exist, and the rule ceases, ‘Having the right to take up. this | 
part of the land, and: having. obtained the evidence of title to the whole 
ee thereby, his. title will prevail over the person” in. possession who. ean show -_ 
no title whatever, but merely possession.’ - 9 A: | 
The reasoning of vhe.. court i in ee case last auoted commends itself to “the : 
os Departments. . 7 — : fi 


The mere , existence of: a f ence. Detween: cdiomae owners | is Gb of = 
‘itself sufficient to establish the line between them. 9 C.J. 246. There: a 
was no one to acquiesce upon the part of the Government, in the loca- 


: tion of the fence as the northern boundary of Huseman’ sland, and _ 


almost immediately aiter entry Luckey caused a eunvey to be made. 
125897-—39—vor. a eae 
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he: act: of December 22, 1928; ‘supra, provides that the’ issuance ai 
patents for lands held Guder Are or color of title ‘shall be-in the — 
discretion of the Secretary of the Interior.- In the presént case Huse- 
man could readily have’ ascertained the boundaries of the land to which — 
he actually had: title by ‘having a survey made, It wouldnot'be a — 
good administrative practice to allow: subdivisions: of publi¢ land to — 
be divided and disposed of in metes and bounds surveys privately ‘made, 
except in very unusual cases where mistakes-1 in location have been ‘tinade ae 
on account of defects in the official surveys and substantial: equities 
are involved. No.such: conditions are found. in this: case. -It-is not-at 
all unusual for fences to be placed somewhat at’ yariance with the true 
lines, but it cannot be admitted that such. careless | fencing affords 
| ground for departure from the rectangular system of surveys of public 7 
lands in order to conform to such irregular fence lines. Huseman is _ 
the owner and is in possession of the land he actually purchased. 
The decision appealed from is reversed and Huseman’s color of title | 
lame is rej jected peeey S entry being left intact. a oe 
| | 7 Reversed. 


. barrens bauer 
- Decided D ecember tL; 1936 


| PRACTICE APPLICATION FOR Mineman Parent SUFFICIENCY OF ¢ ABSTRACT OF Tire tf 


An abstract of title filed. by an applicant for a mineral patent, showing owner- >. 


-_ ship by the applicant of the claims involved is sufficient so far as title is. 
aa concerned to support ‘the entry, even though the abstract does not show the 
pendency of suits between applicant and adverse claimant. | 


. PRacrici—ADVERSE SUIT—PENTUNCY oF J UDICIAL PROCKEDINGS. 


| The pendency of a° “suit for an injunction filed by the. applicant ‘for. ue 
against an adverse ‘@aimant, and: a. cTOSS. complaint filed . by the adverse | 
_ claimant where the pleadings do not mention. the. patent. application or «| 
‘the adverse claim and do ‘not coutain other allegations essential to constitute | 


ae a proceeding under section: 2326, Revised Statutes, is ‘not, an adverse. suit |. i 


. within the meaning of said section, 


Samm —AMuNDAENe OF. PLEADINGS, 


| The- Department will not: ordinarily ba. todtrolled! by judicial pr oceedings 
instituted outside the provisions’ of: section: 2326, Revised Statutes, nor will | 
... & judgment rendered. in an ordinary action wholly disconnected: with the. 
£ patent proceedings .be necessarily considered as aiding the Depar tment; 
: _ but adverse claimant,, if permitted by the court, may. amend his pleadings 
ae ‘SO as to convert his’ action to one under section 2326. 


Practice—Reseorron OF “ADVERSE Cram. | 


An’ adverse claim is ‘properly rejected where 1 ‘no certified copy. of tne adverse _ 
“claimant's location : is filed... Rote . tf | 
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Practice APPLICATION FOR Pines Seren TO Awarr RESULT | oF PENDING sure 


“In conformity with the usual practicé, although the adverse claim is ‘insuffi- 
cient, action. on, the. application: for: ‘patent: will be ‘stayed to await. the 
~ result. of: a. ‘pending: suit’ involving. the right of ‘ossession to ‘the: claim: as 
= matter of: grace and ‘not: of right.-. Pepa aedss wend, 


PRACTICE—REFUSAL OF DEPARTMENT To. “‘Aoonbir: ‘ReuINquismMRNT—ASsEETION OF 
-RELOCATOR’S' RieHTs. ‘BY ADVERSE: CLAIMANT. | es. ee Aes eee 
Where! an adverse claimant pursuant to ‘departmental ‘decision ‘yelinguished 
Bae: subdivision of. his: stock-raising entry. embracing the: claim in controversy; 
: the refusal of the Department. to accept. the relinquishment - does not. pre; 
“elude the adverse claimant from asserting Tights 2 as a melocator of the claim Si 

under the mining law. , , , es 


: CuarMan, Assistant Secretary: : | 
- November. 19, 1935, Frida 0. Christman. filed. iano: ae 


cation Phoenix ‘076379 for the. FE rida oO. Placer: claim embracing : 


WYSEYNEY, Sec: 11,-T. 24 S., R. 28 E.; G. & S. BR. M: December: © 
«5, 1985, and: during » ihe: period of publication of the notice of apphi- 
~ cation Gustave. C. Yonkers filed protest and advetse claim. It was. 
alleged in. support of the. ‘adverse claim that the claim. for which 


patent. was sought by Christmann had: been. abandoned;. that no. 7 


assessment work. had been performed. thereon for the: -years. 1930- 


_ 1981 and 1931-1932; that no valid location. of said claim had-been 


made; that. ‘protestant. had held the land: in. peaceable and adverse | 
possession for two years pr eceding the filing of the application; that — 
protestant was in possession of said mining Gini doing location. work — 
preparatory to discovery and. location when temporary injunction 
was served on protestant August 15; 1985, in Cause No. 9237, Frida 


O. Christmann v. Gustave C. ¥ onkers in the Superior Court of Co- : ; 


chise County, Arizona, and that a new-cross-action, No. 9242, pending 
for 30 days or more in the above-named cause, had. been filed. by pro- 
testant and consolidated with Cause: No. 9937, and that’ ‘said. cause’ is 
pending and undetermined. Protestant asked- ‘that the proceeding 
on the application for protest be abated and that the | matter - ihe 
| treated as an adverse: proceeding i in the courts. ae eee 
December 11, 1935, the register dismissed the adverse ‘anita’ on ‘the a 
| cad that iE aid Hot appear that adverse claimant had made a 
mining location and had not fileda copy of a location notice of the 
claim, December 14, 1935, the adverse claimant responded by stating 
that, in substance, he had ‘made no. mining location,.but. that: the. - 
making thereof. was interfered: with. by the inj unction proceedings 
and that under the ruling i in Fields: v.-Gray, 1 Ariz: 404, one in pos- 
session will be protected ; in his possession ‘until he: could. complete. hig 
location. He further contended that the Commissioner erred in ‘diz — 
recting publication. on: the ground that epRzcant had not. furnished: ’ 
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a complete abstract of title as ri by. paragraph 42 of the Min. 
ing Regulations, in that any reference to the pending. court pred : 
ings therein was not shown in the abstract. | | 
The register by letter of December 1%, 1935, treated adverse Cie 
— ant’s response as an appeal and Pann uteed p with the abstract of 
title filed by the applicant for patent to the General Land Office, 
By decision of January 30, 1936, the Commissioner, adverting to 
the abstract of title showing the location of the Frida O. placer on 
September 19, 1929, and to the. various notices thereafter filed for 
- record relating to the assessinent work or intention to hold the claim 
and toa gift deed dated J anuary 23, 1933, from Walter I F. Christmann, 
the locator of the Frida O. claim, to he wite, Frida O. Christmann, 
conveying all his ‘property to her, but reserving a right to the ae 
session thereof during his lifetime, held the abstract sufficient as 
basis for an application for patent to the claim and affirmed the 
register in holding the adverse claim for dismissal for the reason 
that inasmuch as there was no showing that a mining location was 
perfected, the proceedings were not one contemplated under section 


2326, Revised Statutes. But in view of the allegation of Yonkers that 


no acco had: been.made on the claim- of the mineral applicant, 
the Comniissioner directed a stay of proceedings upon the application 
_for patent until investigation and report by the Division‘ of Investi- - 
- gations, stating | further that if it were deemed advisable the stay 
would be. continued until icpostion of the suits pending before the 


local court. 
_ The adverse claimant ar pees and assigns errors as follows: 


1 


The Coniesionsr ‘peed in “holding that the Register. ‘could eureraia the 
application for patent, when a State court action was pending at the time of 
a cross-action by protestant disputing with Bppicant ane legal EDeSeeREOLY right 


to. the. placer mining claim, Y sgt 20? fs 
? Q° 


| ‘The Commissioner erred in not. vacating | the application for patent; or at : 
least holding it in abeyance, or. remanding for hearing, pending the disposition 
of suit in the State court on possessory right to the mining claim. | 


x : The Register and Commissioner of He General Land Office ence! in Hoe 
requiring an investigation of the title to the placer mining claim in question, ; 

- after actual notice that a State court action was a Pe involving the title 7 
when the application for patent was filed. % 


“Although the abstract of title did not ow the onlay of the 


Mae between the parties involving the right of pessession to the ~ 
- claims, if oe had been SO shown i in the abstract, eae: wound have 
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| been no error in ‘entertaining the eppheation for patent: and proceed- ; 
- ing with publication ther eof. The abstract. showed full ownership of | 
- the claim for which patent was ‘sought i in the’ applicant. That is the 
' purpose of the abstract and is sufficient so far as title was concerned. 


. to support the entr y: Repeater and, Other Lodes, and cases there cited 
_ (35 L. D. 54). 


-Examination of. the bill for tram filed by t thé rene and ab 
the cress-complaint filed by adverse claimant prior to the application | 


for patent show that while there is disclosed an issue as to right of = 


possession and the adverse claimant asserts a better right by virtue 
of attempted acts of relocation, these suits are not earmarked as suits 
under section 2326, Revised Statutes, as no mention is made therein 
of the filing of the patent application and adverse claim in the local 
office and do not contain other essential. allegations to constitute a 
| proceeding under said statute. (See Lindley on Mines, Sec. 7. 5B.) 
‘The Department will not ordinarily be controlled by judicial pro-— 


ceedings instituted outside of the sanction of section 23826, nor will: _ - 
a judgment rendered in an or dinary action, by which we. mean one - 
— wholly disconnected with the patent proceedings, be necessarily con- 


sidered as aiding the Department. 420 M. Oo. v. Bullion M. Co. | 
(2 Copp’s L, O. 5); Seymour v. Wood (4 Copp’s L. O. 2); Nichols v. 


Becker (11 L. D. 8); Cain v. Addenda M. Oo. (24 L. D. 18, 20); | 
: Bunker Hill & Sullivan MU. Co. v. Shoshone M. Co. (33 L. D. 142), - 
Adverse claimant, however, if permitted by the court, where proper _ 


adverse claim is leas in the cal office subsequent to ae suit between . _ 


the parties, may by supplemental pleadings convert. his action into 


one under gee 9326 (Lindley on Mines, Sec. 755, and cases there © we ie : 
cited), and may then as a matter of law be entitled to the stay of 


pr oceedings prescribed by the statute. However, section 81, of Min- 
ing Regulations (49 L. D. 79), requires that the adverse ‘claimant, . 
shall file a certified copy of his mining location, and. the statute’. 
plainly contemplates that an adverse. claim should ‘be based on such 
~ a_location. The ‘Commissioner. was therefore right 3 2m ir whe ze 


te | adverse claim as insufficient. | _ 
‘The allegations in the protest and in ihe’ yieadings in Cale: suits ae 


ts mentioned. “Taised the question whether the adverse claimant. may. 


not be entitled to the possession of the land. involved in the patent 


| application, and whether he would have been entitled to ‘make a 
location had he not been restrained ‘by the temporary inj junction. 


. This question ‘is for the court to determine, and its solution will aid - 


‘the Department in the disposition of the application.: In conformity 


_ with the usual practice, although the adverse claim is insufficient, as Ye 
there is pending a suit involving the right to the possession, the pro- 


ceedings upon the apples will be “stayed. as a matter: of grace - 
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. aaa not of right to await. the result of the suit. Little Giant ee 
| (22 L. D. 929) ; N orthanestern Lode and Mill Site Company (8 L. D. 
437) ; Thomas ee. ab. v. (Elling: (25 L. D. 220) ; Selma Ou Eo. (83 = 


LD. 187). 


- The fact that adverse gnehe ener to. dopavemental decision | 
(Christmann v. ¥ onkers, 53 I. D. 228), relinquished a subdivision of 
his stock-raising entry embracing. the Frida O. claim, upon. the re- 
-fusal of. the Department to accept a ‘relinquishment. from. him. of 
that. claim alone does not preclude him, as contended: by the ap- 
plicant herein, from. asserting rights as a relocator under the mining 
law. A. report. from the Bureau of. Investigations. pursuant to. the 
Commissioner’ s direction has been made upon the application. which 
charges merely that expenditure. required for’ patent purposes: has 
not been made, so that the question of discovery i is no longer mater ial, 


As herein. modified the Commissioner’ S decision i Is affirmed.  . 
3 : | Armed 


LN 


‘STATE 4 AND FEDERAL JURISDICTION OVER R RESTRICTED INDIAN | 
RESERVATION LANDS | | 


“Opinion, December cE 1936 : : ow 


ae Reservation—Pownr oF Sie Gaz Wanoens TO. Mane ‘Spanoxps— oa. 


; GAME IN. ‘Possession or Invrans. a . 
* Control over Indian ‘conduct and ‘Indian property. on. an Stndian reservation 
| is reserved to the. United’ States, although for all: other purposes a State 
"may exercise a Police’ jurisdiction over the ‘Territory. ‘The State cannot 
ed ‘send. ts officers. upon restricted. Indian lands to: ‘search for meane: “thought 
to: be possessed by reservation: Indians. | 34 - a6 | 


| | Manco, Solicitor: 


| ~My opinion has ae requested on ‘the question of whether’ State 
_ game wardens may enter upon restricted Indian reservation lands in- 
_ Minnesota to search for , oe they believe to be i In. the possession. of. | 
Indians, - ie 
‘This question demands consid tion of the extent ind basis. of | 
State jurisdiction upon an Indian reservation. It has been settled — 
law: since the famous case of Worcester v. State of Georgia, 6 Pet. 
514, that a State has no jurisdiction to arrest a non-Indian within 
an Taian reservation for violation of a State law inconsistent -with' 
Federal laws and treaties affecting Indians. Likewise, it 1s settled: | 
that a State: court has no jurisdiction to punish an Tadian for acts 
forbidden’ by. State, law when such acts are committed within an 
| Andiant | reservation, ‘United. States Y¥. Hamilton, 233 Fed. 685; a % 
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ve Blackbird, 109 Fed. 139; In re Lincoln, 129 Fed. 24 Unit ; a : 


_ States v. One 941-U. S. 602. 
These limitations on ‘State jurisdiction do not, heaeres 20. to eine 
: point. of denying all. State jurisdiction. within. the boundaries of 


an Indian reservation. ‘It is well settled that a State has jurisdiction : 


to tax property owned’ by non-Indians within an Indian reservation _ 
(Thomas v. Gay, 169 U.S. 264, holding that a tax on cattle pas- 
~ tured on Indian’ lands under Tndiait leases is not..a tax.on rentals 


_ ~ and. is: “too remote and. indirect. to be deemed a: tax upon the Jands — . 


or privileges . of the Indians” (p. 273). Accord: Wagoner v. Evans, | 
170 U.S. 588). It is also well settled that a State. may punish a 
non-Indian for an. offense committed. against - another non-Indian _ 
within an Indian reservation, unless the United States in establishing : 
the State itself has reserved: ‘absolute and exclusive jurisdiction over 
the territory of the. reservation. Draper v. United States, 164 U. Oe 
240; United States v. McBratney, 104.U:'8. 621. 2 
| “The theory. underlying all the foregoing decisions appears to be 
that control over Indian-conduct and Indian property. on an Indian 
reservation is reserved to:the United States, while for all other pur- 
poses: the State may exercise a police jurisdiction over the territory 
of the reservation. Under this theory, the State - cannot send its 
officers. upon. restricted Indian. lands to.search for game thought to — 
be possessed. by reservation Indians. - Such action. would be interfer- 
ing with the person. and property of Indians upon reservation lands, - 
and could not be legally appar without dae Federal statutory | 
authorization. — 

Such specific. authorization, in aren field. is given. by the act 
of February 15, 1929 (45 Stat. 1185; U.S. CG. Tit. 25, Sec. 231), 


authorizing State officers to enter upon Indian mscoryation lands “for 


the purpose of making inspection. of health and educational. condi- 
tions and enforcing sanitation and quarantine regulations. or. to. 


-. enforce compulsory school attendance. of Indian pupils, as provided = 


by the law of the State, under such. rules, regulations, and conditions as” 


the Secretary of the Interior may t -prescribe.” - Permission. thus given te 


to State officers” for limited’ ‘purposes cannot be extended, without oe 


further legislation, over purposes wholly. different. The statute is) 


itself. a recognition that. without specific authority State officers have © 


no. power to enter restricted Indian lands for the enforcement: of 


7 _ State laws. against Indians and their property. 3 
Tam therefore constrained. to answer your question in the negative. _, 
' Approved : December 11, 1936. : ea 2 me | 

Oscar L. CHAPMAN, =» 

ee _ Assistant Secretary. 
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MINING _ Cram —ApvEnse _Crar—Durarracentan J vareprenI0# SECTION 2326, 
"REVISED. STATUTES. | a , rity | 
In determining. the sufficiency of. an wateree claim. under Section 2306, Bee" 
vised | Statutes, . the Depar tment only determines matters of form, and an 
objection that. goes to. the merits of the adverse claim is not within the , 

| jurisdiction of the Department to determine. _ 
Chambers ‘vy. Pitts (2 Copp’s L. O. 162), City Rock v. Pitts (1 Copp’s L. O. 
- 146), Owens et al. v. Stephens et al. (2 L. D. 699), cited and applied. 


MINING CuaIM—ADVERSE PROCEEDINGS —DEPARTMENTAL “JURISDICTION. _ 


- Vhe question of the right of possession of the land between’ the parties in an | 
adverse proceeding under the statute is one. exclusively for the | courts, and — 
that question may involve a determination | as to: priority of location, as to _ 
whether the location was made in. conformity with law, as to whether the. 
land was subject to location in the manner it was attempted to be aequir ed. | 


_ The action, therefore, ofthe Commissioner of the General Land Office. BI io : 
rejecting an adverse claim on the ground that the land was not subject to 
location is in effect a judgment that the adverse claimant had no right -. . 


- to possession of the land, It is a judgment: as to. the merits, invaded: the 
 jur isdiction of the court,’ and violated the mandate of the statute that when oo 
an adverse claim is filed within the time’ required by’ law; all proceedings 
upon the application, except with reference to the publication aud proof 
of notice, are stayed until the controvetsy is settled ny a court of competent 

jurisdiction, or. the adverse claim waived. @ 

“Dufield v. San Francisco | Chemical: Co., 205 Fed. 480, ‘Mneon v.. Washinyton 
- Butte Mining Co., 214 Fed. 32, 36, Richmond. Mining Co. V¥. Rose, 114 Uz Ss. 
«876, 585, Henry @.. Bolyard et at (53 I. D. 556), cited and applied. . . 


Muvine CLAIM—ADVERSE if UDICIAL Proceeprnas—Prorest, 


‘It is al. rule of the Department that al protest will not be entertained aang oh 


the pendency of ailyer se judicial proceedings under Section | 2326, Revised — 
— Statutes, in which the protestant is a party, especially when the matter of 
_ protest may be the subject of legitimate inquiry in the proceedings. | 
Or own Point Mining Co. v. Buch. (26 Tas D. oe): Cae Mining Co: (22 Le D. _ 
827), cited and applied. 


. Nini CLatm—Apven SE Char —Drswissat a 
. The dismissal of an “adverse elaim vis not justified on] the ‘grouiid ® that by _ 


proper constr uction of the acts authorizing withdrawal for. the Indians, or ~ 


by proper constr uction. of the language of: the withdrawal, or by the terms — 
of the patent to the ‘Indians, the land was. not. ‘public laud subject to” 


location. at the time the adverse. claimant initiated his location, although 7 


after’ presentation: of the. judgment roll: of the court showing the land was 


awarded the adverse claimant, the ‘Department might have - the question ae ; 


- whether the decision was conclusive. as.to the Jocuapilty of the land." 


-“Mrnrna Crarm—Apvense Cramt—Surr Penpineé | <<, 
Although there is a. question as. to the. sufficiency of the adverse claim, een 5 

the suit is commenced the Depar tment is not inclined to entertain an attack 
on the adverse claim, relegating all questions to the courts. 
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| | MeMasters Appeal. (2. D; 708), Reed vy. Royt (1 L. D. 603), ‘Brown v. Bond i 
mere L. D. 150, 154), cited and applied. es 


- “Wanrers, F inst Assistant. Secretary: 


March 12, 1936, Blanche C. Crane made ‘pplication, Te roy 


| 0527 14, for patent tothe Stewart. Mine lode claim in Sec. 23, T. 9S.) 2 


RQ W., ‘8. B..M., located: in 1898. Publication of the notice of nae - 


ae plication for patent began May 22,1936. On J uly 9,1936,and within 


the period of ‘publication. No rman CO, French and Fred J: Rynerson vo 


filed adverse claim 052785 against. the application alleging ownership 
of the Feldspar Double “O” and. Gem. Chief, lode claims located -re- 
spectively August 4 and 6, 1931, and that both claims were in conflict. 
with the Stewart Mine ae. On August 5 5, 1986, the mineral applicant. ~ 


' protested against the adverse claim in substance alleging that at the — : 


date of location of the adverse claims the land was embraced in an. 
Indian reservation and was, therefore, not subject to location. 7 

Upon consideration of this protest the Commissioner of the General : 
Land Office by decision of September 11, 1986, ee the adverse 
claim and as grounds therefor stated : 


Phe records of this office show Sec. 28 was. withdra AWIL- on Ta anuary 24, 1908, 
for the Pala Band of ‘Mission Indians and that it continues SO. withdrawn, and: 
since the date of the’ withdrawal it. has not been a subject to location under the 
United States mining laws. , | ae 

It is: unnecessary aud entirely beside the Hein to consider: at: this time eae 
the Stewart. Mine lode claim. ig in. all respects valid. or whether the: ‘application : 
is Sufficient in every particular. If the adverse claim is a proper one considera- 
tion of the mineral application is precluded by. law, Section 2326 R: S., which 
expressly. provides. that upon: the filing .of an adverse claim the nrecdeuin ce: 
shall be stayed in the land office ‘until a final determination upon. the adverse 


3% claim is made. If the. adverse claim is not one contemplated: by. the statute, it | 


will suffice at this time to reject. the adverse claim, and the mineral ca eee 


i may ‘be considered thereafter in its regular order. — = 
It has been ‘held that a protest or adver se claim such as-is ‘not contemplated by i 


the statute. should be rejected. Thomas et al. v. Elling (25 L. D. 495). In that 


4 ease it is true the. question decided was- that an alleged co- -owner of the daim. 
| : for which. patent was sought may not file an adverse claim but it is evident that ae 
the same principle would apply to. an adverse. claim filed by one who does not 


own either in whole or in. part a mining claim in conflict with the one applied for. 4 
A mining location may not be made on land not subject to such. location and the _ 
~ adverse: mining. locations are therefore: wholly void and -constit ute the basis. 


for no right either as. ag ainst the United States or this mineral applicant. . The | : 


attempted locations can not be recognized. by this office for any ‘purpose and the | 
| adverse: claim. accordingly is rejected subject to adverse claimants’ right of appeal 
to the Secretary of the Interior within : 30. days from notice in default of which: 


- this. action will become. final and the case will be closed. none further notice Cat os 
. from this office. 


7 ~The adverse claimants aa appealed aad filed euidentes of the 
oe institution on 1 August 6, 1936, of. an adverse sult under section 2826, 


ae 
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| Reviced Statutes, to quiet their title to. the Feldspar Double “o” and: - 
Gem Chief claims against the claim of the applicant for patent. 
- In support of the appeal adverse claimants alleged that: 


The jJand was ‘ineluded in mining locations made in ‘July 1898, ‘based upon. — 


valid discovery of mineral, and said locations were thereafter maintained - by — 
the performance of annual assessment work and -were so held at the date of 
the attempted withdrawal of. January 24, 1903, and said claims were continued 
to be held: until the year 1930-1931 when the mining lode claims were: located | 
by appellants, French and’ Rynerson. Therefore neither the: withdrawal, nor 
the Indian patent, which issued February 4, 1920, under the provisions of the 
- Act of March 1, 1907 (34 Stat. 1015-1023), applied to ‘or covered the: lands ta 
_ the Feldspar Double “O” and Gem Chief Lode Claims. a 

The basic act. of January 12, 1891 (26 Stat. 712) which authorized withdrawal | 
of lands in California for the benefit of Mission Indians, ‘directed the Com- 
- mnissioners appointed thereunder to “ascertain whether there are vacant public 
lands in the vicinity to which they (Indians) may be removed” [italics ours]. 
. The act further provided that “no patent shall embrace any tract or tracts to 
_ which existing yalid rights have attached in favor of any per son under any of the | 
- United States laws providing for the disposition of the public domain’. .* * *,” 
The Act of March 1, 19907,. supra, amended the Act of January. ‘1, 1891, 
supra, and provided that no patent issued thereunder “shall embrace any tract 
or tracts to. which valid existing rights have ‘attached in favor of any. person 
under any of the United States laws providing for the disposition of the’ public 
domain, unless. such person: shall acquiesce. in and accept.the appraisal provided 


~ for in this Act in all respects: and shall thereafter, upon demand and payment 


of such appraised value, execute a release of all claims.and title thereto.” The 
—latiguage of both of these Acts excluded any and all ae claims under. the 
| United States public land laws.. bee 2 

- On February 4, 1920, patent issued to the ‘Tnaintie covering the exterior pound. 
aries of the section in which the mining: claims were Situated but such parent | 
did not, of course,” inelude existing valid mining ‘claims. om 


Among the errors assigned are in holding that. the land oe by | 


the Feldspar Double “O” and Gem Chief were included in the with- 


drawal, it being contended that the. prior location made in 1898 and 
inaintained until relocated in the year 1930-1931, excepted the land © 
from the withdrawal of 1903 and from the patent to the Indians of. 
| 1920; that the patent of 1920 superseded and ended the withdrawal 
and by force of the exceptions in the provisos in the acts authorizing 
the patents, the original claims were excepted: therefrom and, became 
‘subject to the relocation ‘thereafter. ee eae 
Error is also assignéd in not suspending all action upon the tae 
claims and application for patent. pending the decision of a court of 
competent jur isdiction upon the adverse suit as required by the man- 
datory provisions of section 2326, Revised Statutes, is being contended 
that the case of Thomas et al. v. Elling is without application, that. 
the Commissioner’s action was ‘premature. and in disregard of the . 
requirement that all proceedings in the Jand department be stayed to 
await the decision of the courts, ca. | 


ee lee 
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Tt is for the Departinent’ to. deterniine the sufficiéney of an advers se 
7 ielaim:; for illustration, whether it is one contemplated by section 2896, 


Revised’ Statutes, whether it conforms: to: the’ requirements of’ that ee 


statute and regulations théreunder, or whether it is filed in time and 
‘is verified by. oath. But it has. ag been: the rule- that? ‘only. matters — 
of form are to be decided: by the Department, the merits are to’ be | 
_. tried by the courts. Chambers v. Pitts. (2. Copp’ $L. 0: 162)’; City 
Rock & Utah v. Pitts (1 Copp’s L: O. 146) ; Lindley on Mines, Sec. 


8% An objection that. goes to the merits of an adverse claim is‘not 


‘one within the jurisdiction of the’ Department: to: determine. Owens 
et al. v. Stephens et al. (2 L.D. 699). It: does not appear that the — 


land is patented ; adverse: claim is not, therefore, ‘inappropriate: for ; : 
that ‘reason. Neither is the adverse claim’ one presented by an eX — 


cluded’ co-owner of the claim for which patent. is sought, asin Thomas 


let al. ve Elling, supra, who, as‘there held, is not required to file ad- — 


‘verse. claim: The controversy here is between lode claimants, assert- 
ing independent and hostile sources of title and j isa eer subject of 
‘an: adverse proceeding under section 9326, : | 

A as! firmly: settled ‘that: the: question ot he right of! possession 
‘between the parties: in such‘a ‘proceeding i 1s: exclusively. for the'courts. 
‘Whether the land is: subject to location in the manner in: ‘which’ it 
was sought to be. acquired is involved- In the question of ‘the right 
‘to the’ ‘possession, There is not only: the question of which of the 
adverse claimants is prior’ in time in making the location, whether 


the: location. was made i im: compliance with law, but: also’ ‘whether the 


‘land occupied. and covered: by the location | was: subjecti to location 
-in the manner it was ‘attempted to be acquired. ‘Duffield v. San Fran- | 
cisco Chemical Co., 205 Fed. 480; Mason v. W ashington-Butte Mining. 
Co., W4 Fed. 32, 36. ae fortiori z, the a. Is” ; involved. Direc | 
the. Tend 1s dabieck to location at all.- ees ; 
“The action of the Commissioner in eaecae, ihe ies. ae | 
on the ground that the land was not subject to location was in effect ; 
a judgment that the adverse claimant had no right to the possession of - 
~ the land and went to the merits of his claim. It invaded the jurisdiction 
of the court and violated the: mandate ‘of the statute that when an 
adver se claim i is filed within the time required by law, all proceedings 
‘upon the. application j in the land office, except with ceferencs to the © 
publication and proof of notice; are stayed until the.controversy shall 


_ have. been settled. and decided: by a court; of. competent: jurisdiction <a 


‘or the adverse: claim waived. Richmond Mining Cov Rose, 114 — 
UWS. 56, 585; Henry Oo ‘Bolyard. ét ale (53 tT D 556) Lindley 

‘on Mines, Sec. “i, and. cases. there cited, ae oe | , 
.. It is a rule in: the. Department thata protest will not be entertained 
| wees the pendency of adverse judicial proceedings ‘to’ which the 
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protestant’ is a party, especially hah the matter of. protest may be 
subject. to. legitimate. inquiry in the pending adverse proceeding. 
Crown Point Mining Co. v. Buck (26 lL. D. 348). The rule was — 
followed where the objection: to the adverse claim was that. the De- | 
partment had previously denied application for patent therefor as_ 
a placer on the ground. that the land was monpiacen in character, 

~ See: Clipper Mining Company (22 L. D. 527). Reh Teas & 

The action of the- Commissioner could not be jauined ree nee rea- — 


~~ gon that by proper construction of the acts authorizing withdrawal — 


for the Indians, or by proper construction of the language of the 
withdrawal, or by the terms of the patent to the Indians, the land — 
was not. public land subject. to location at the time the adverse claim- 


ants initiated their location. That question would only arise for 


determination by the land department in the event the adverse claim- | 
ant. prevailed in the: adverse suit, presented the judgment roll of © 
the court showing he was areacded the possession of the land, and 


-dermmanded a patent. ‘Should that-happen the Department: might. ak 


have the question whether the decision of the court was conclusive — 


as to the locatability of the land.. While the adverse proceeding is 


7 pending and: undetermined a decision ou that question by the Com- _— 


_ ‘missioner was premature and nugatory (H.C. Bolyard et al. Ee); _ 
and -would beso if now determined by, the Department. | 


‘Even if it were conceded that there is a question as. to the sufi. 
_ elency of the adverse claim, when the. suit is. commenced the Depart- | 
ment is not inclined to entertain an attack on. the adverse claim, 
- relegating all questions to the courts. Mcdfaster’s appeal (2 L. D. 
706, ‘TOT) ; feed v. Royt eo Ls. D. 608) Brown \ v. Bond. ee L. De. 
150, 154). 
a The protest. should rer bed’ ena. is oe Cee The action 
; of the Commissioner i in re] jecting the aes claim Is. ‘reversed. | 
i ox. * : | Reversed. 


a 


"BUCKHOLIS v. . ANDERSON 
Decided December ST, 1986 


om: AND Gas LANDS—APPLICATION 4 FOR ‘Tmass—Acrs. OF > Mancet 38 1887, JuLy uM, 
| 1914, | ae | 
Section 5 ‘of the act of March 8,-1887 (4 Stat. 556), aos not confer a eeeied 
right. It does not confirm any title but simply grants a privilege. The — 
act-of July. 17, 1914 (88 Stat. 509), . modifies section 5 of the act of March. — 
_ 3, 1887, so that any. person LOW applying under the latter act. to. purchase | 
‘Jand actually . or prospectively valuable for oil or gas must consent to 
reservation of oil or gas. deposits to the United States. = 7 
The cases of Hutton et al. v. Forbes (81 L. D. 825), and | Ologston V. Paimer, 
ee Le D, 7); cited and I distinguished, . oe 
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o ‘We atnnns, First ‘Assistant ‘Seoretary: 


On March 2, 1936, E. E.. Buckholts filed an application ti to Tease the : 


NWi, Sec. 35, T, 12 S: ‘R. 22 W., 6th P. M., Kansas, ‘under the act. 


of August 21, 1935 (49 Stat. 674). ‘On: J uly 20, ‘1936, Charles J. “Ander- | ey 2 
- son filed an application. to purchase the land above described: in accord- ue tay 
ance with the provisions of section 5 of the act of March 3, 1887 (24. — 


~ Stat, 556). By decision of August 21, 1936, the Commissioner of the 


General Land -Office rejected the lease application on the ground | that = ? 


os | “Anders ‘son had the right: to the land and all minerals therein. 


~The Commissioner states that the: facts are substantially. as follows: . : 


~The land involved is within the 20- mile limits of the odd-section : ve 


“grant. in place, under. the acts: of J uly 1, 1862 (12 Stat. 489), and © 


cr. July 2, 1864 (13 Stat. 357 ), to the Leavenworth, ‘Pawnee, and Western. at 


a Railroad Company, succeeded by the Union Pacific. Railway. Com- 


pany, ‘Eastern Division, which by. change of name became the Kansas. 
‘Pacific Railway Company, and the present owner Union Pacific Land 
Company, | This grant has been adjusted and closed under the pro-- 
visions of the cited act of 1887, the beneficiary having received all 
land to. which it was entitled. ‘The NW14 Sec. 35 was never listed. by a 
‘the company under the grant, and no patent has been issued. se, ee 
~On May 5, 1879, the Kansas Pacific Railway Company. convened 
this: land: ie warranty deed to. ‘Albert E. Warren, who- thereafter 
conveyed by. warranty deed to. Henry R. Wilcox. It appears that 
‘Wilcox executed a mortgage. to Warren in connection with the sale, _ 
. and this mortgage was. assigned. to the Union Pacific Railway Com: | 


pany, which company lost a suit to. foreclose, because the statute. ‘of |: 


. limitations had run. - Several: transfers followed: and on December 


11, 1897, the land was conveyed: to Anderson, who has's since possessed 2 = 


and used the same. — 
After reciting the facts the Commissioner says: 


. "Anderson has set. ‘up facts which tend to establish tha’ ‘-pight dn- “him ee 


. ‘purchase. said NW, Sec. 35 under See. 5 of the act. of March ay 1887. Before E . : 
patent, ean be issued. it. will be necessary : for him to forward here the ‘sum: ‘of: . ee tees 
: $200, being the purchase price of the land at. the yate of $1.25. per acre, Also, af py ae 


4 will be necessary for him to publish notice of the application. 

caf ro. Sak. : ig oR or pi: 3 es aa: gee mre 
a tight to: purehiase: under eee 5 of the act. of March 3, 1887, ‘carries with 

it the right to minerals in the land, ‘provided the original purchaser from .the 


| beneficiary. of. the grant: did . not know. of | the mineral character. of ‘the. land = 
‘at the time of such purchase. 82 L. D. TT: 81. L. D. 825. There. is no. eyi- 


— dence of such. knowledge of mineral character on the part of Albert EK. ‘Warren, 


“the: original ‘purchaser. | As Anderson under his application would have. a= et 
right. to. any oil and . gas discovered, Buckholts can: gain nothing from ‘his | —_ 
lease” application 06362, being for oil and. gas. which would, aE discovered, Y adie eo 


‘ictually be Anderson’s. : 
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Buckholts has filed an 1 appeal, ane reply. thereto. et brief and: 
- argument has been. filed on behalf of Anderson... ao | 
The cited acts of July. 1, 1862, and J uly 2, 1864, oe that alk 
mineral lands other. than on ‘and:3 iron lands. shall be. excepted fom, 
| ihe operation of the grants. therein, _ 
ee ise the case Borden. y. Northern Pucifie Railroad ‘Compeny, 154. 
; U. S. 988, it was held. that. by. the act, of J uly. 2, 1864 (18 Stat.. 387), 
all, mineral lands other than iron and. coal were excluded. from the. | 


ae were and at. any. time eine. ‘the. issuance. ob patent to ae - 


= ae in character they were. excepted. from the grant. The. pro- _ 


~ yisions. of. this, act ‘appear, to. be the. same as s those i in the acts | in this 
a ee ee ee ere eo ae ies a 
‘Section. 5 of, the act, of March 3, 188%, supra, “reads in part as 
: follows: a ee eee re ee er ee, See ee ae 
That. where any , paid company: ‘shall have sold 6. citizens. oe. thie ‘United. pave 7 
or, to eTsons who, haye. declared. their intention: to become, such, citizens, asa 


inns’ bette the’ numbered: séctions preséribed 4 in the: grant, ‘and being cotenat: 


. nous with the constructed parts of said’ road, and where the‘lands SO’ sold. are. 


for: -any::reason: excepted: from:'the: operation of ‘the grant. to ‘said ‘compaiy, “it. 
shall. be lawful: ‘for the. bona’ fide purchaser thereof ,from: said. company: to: make 
; payment. to the. United. States for said lands. at, the ordinary. Government price 
for like lands, and. thereupon patents, shall issue > therefor to. the said Dona. fide 7 

purchaser, his heits, or assigns. ioe ae a3 : | 
“In the. case. ‘of Hutton et al. vy Forbes (at L. D. 305). ‘the, Depart. 

| ene held that one who. purchased _ Jand. ‘from a railroad company — 
known to be mineral at, the date of the purchase was not a: purchaser | 

in good faith within the | meaning of thé above- quoted act, and was — 


not entitled to patent for mineral land. The. Department. further ae 


stated that if such lands were not Inown to be mineral at the time 
of their purchase, no ‘subsequent. discovery. or development. ‘of min- 
| erals. thereon. could. affect. the. question. of the. good. faith. of the 
“purchase.. ‘This expression of eomen, was not. usual: for 
decision in the case.: a . 
In the case of Glogston.v ve Palin (21 Le D. 1 ): the ere oe 
held that: where lands. coming within the ' provisious of section 5 of - 


the act of March 3, 1887, and not known to. be mineral i in character. | 


at the time of. their purchase from the. railroad company | ‘were. sub- 
‘sequently. found to be mineral, they were.not-for that. reason excepted. 


from the, right. to purchase granted by: the section. ‘The ‘Department a 


cited court: decisions to the effect that the good: faith ‘of the parties 
in making contracts of purchase was the controlling consider ‘ation and 
sald: | a , 
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:Sueh, being. the intention. of Congress, as shown. by: judicial. decisions ‘and 


executive rulings, it follows as a ‘logical consequence that the bona fides Of: a 


-the purchase is to be determined by the conditions prevailing: at the time of 
. the purchase and: in -view. of. which. it was made. ‘The known character of. the 


- Jand at the date of the. purchase from the. company. ‘is’ therefore ‘the determining age 


| factor in any controversy involving the. character of the land: applied. for. under. : 
_ the provisions | of. said section. To except. lands from purchase under its ‘pro-- 
visions ‘for the reason. ‘that they contain minerals, a must appear. that the lands .. 


: ‘were of known mineral character at the’ ‘date. of the sale: by: the. land-grant 


company, : and. therefore | were such ‘that. they’. ‘were: excepted from the. grant 

__to the. railroad company, ond that: he. could obtain. no title thereto. from: the 
company. - | ... 8 ae 

: Thebe was: also. a ‘question i: An: ead: case. as. fe the effect. of a yah: 

ae drawal for forest purposes. The Department held that the provisions _ 
. of. section 24 of the act. of March 3, 1891. (26 Stat. 109, 1103), were 


. not intended by: Congress to. suithorize. the. President, 3 In. establishing 7 


a forest reserve to. extinguish an existing. right. to purchase granted - oe 
_ by section.5: of. the act. ae March 3, ee But in. shat connection: is 3 
: eee stated : | 


7 The right. to ) purchase conférred by said section: 5 of ‘the act of March 8, 1887; 
“ig not. a vested. right. - It. may:be: modified. or entirely. -excingulshed by Congress 2 


_» While it is in an inchoate condition. 


Th the case of Ramsey v. Taso ae ee 196 U. 6 360, a 


the court, in construing said section 5 of the act of 1887, said: “Obyi- cn 


c ously the statute ‘is: nok a curative one, , confirms: no title, but. saroply | 2 
grants a privilege.” », nue e | 


Has the right to purchase conferred iby the net under consideration oC 


a been modified ? 


‘Section 3 of the a act of July 1% t9i4 (38 Stat. 509), § is as 5 follows: ae 


That any person wlio has, in: -g00d faith, Jocated, selected, entered, or ‘pure a 
. chased, or any person- -who ‘shall. hereafter locate, select, enter, or purchase, Pz 
‘under: the’: nonmineral land: laws: of the. United States, any lands. which: are .- 


subsequently. withdrawn, classified, or repor ted as being valuable for phosphate, 
ritrate,. ‘potash; oil, ‘gas, ‘or: asphaltic minerals,. -may, “upon application . therefor, 
. and. making satisfactory. proof of compliance. with the laws under which such : 


. lands are. claimed, receive: a patent therefor, which. _ patent. shall. -eontain a 


reservation: to the. United States of all deposits on. account: of which the lands — 
were withdrawn,. classified, or reported as bie iene ieee with the 
right to prospect for, mine, ‘and remove. the same, | oe 7 ve 
See the Regulations of March 20, 1915, ce L. D. 32, 31 Ds under | 
~. the above-quoted section. - | _ 
.-. Unpatented lands within itie primary limits of cailtoad grants are 
. subject to the provisions of the act of July 17, 1914, supra. Instruc- — 
tions of September 17, 1925 (51.L, D. 196). The. Taian Allotment 
act of February 8, 1887 (24 Stat. 388), is modified by the: act of J ply 
ror 1914, Clark, Jr, ¥. ss et al. Ou L. D. 91, a ni 
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a Ey section’ 37 of the act oe February 25, 1920 a Stat. 437 dy it is aa | 
. provided oe | 


| - That the cepostts of. 3 ee ol x a nae aid gas, signer: referred ee. in 
lands: valuable for such minerals, i - shall be subject 1 to pmpeen Go . 


_ in: the form and manner. provided in this Acti 


| bi is conceded that the - purpose of section. 5 ot the dict ot i887 was oe 
to. grant relief to bona fide purchasers. from: railroad. companies. Fi 


- There may. be justification for the Clogston v. Palmer decision, be- | 
+ cause then it was a qucsuicn of- oe or nothing. . Now the laws are a 


modified. 


eas - Aoidarcoi’s S pr redecessor 1 in ee t purchased Sonia naval ina from 
aa the railroad company... Anderson may acquire title to. nonmineral. - 


land... He has no vested right, no. equitable title. He. has.merely 


. the privilege: of purchasing, and that must be determined ee ee 


“3 . | to the laws which now. govern. | . | 
Jf the land. in.-question “is known. 1 ae ais Soe a or gas, toes : 


| factually or merely. prospectively, . Anderson: must file a waiver of 


: - right to: such minerals. ‘The procedure prescribed 3 in. paragraph 12 C “s 
of the Oil and Gas Regulations. (47 L. D. 437, na) should be. followed. 


The decision apposed from 3 is reversed. 


| Reversed. omer 


APPLICABILITY OF THE ACT oF JUNE 20, 1986: (49 STAT. 1542), To a 


INDIVIDUAL MEMBERS OF THE OSAGE TRIBE OF INDIANS IN 


“OKLAHOMA * 1. | PP ps ; 
| Opinion January bs 1937 


7 “Inpians AND InpraN Lanps—Osaen INDIANS—Tax EXEMPTIONS. 


The relief afforded by: section 1 of .the act of June 20, 1936, supra, “may. y he: peed 


exteuded to those indiv idual. Osage Indians who meet the ‘requirements Of 


that section. Section 2 of the act of June: 20, 1936, supra, declaring that | 


n, lands. purchased: with restricted or trust: funds of individual . Indians and . » 
. held. subject. to restr ictions. upon. : “encumbrance: Or.. alienation except. with 
ioe _the. approval of the: Secretary. of the Interior shall be. instrumentalities. of — 
the Federal Government and as. ‘such. exempt from taxation, is. “applicable. 
to lands acquired. and: held in. ‘this . manner for. nee Indians. as well: as . 

‘Indians of other tribes. ete os gt ott Lee 


“in 


“STATUTORY Cosstavorion—Act OF. June. 20; “1986—Rerwan BY Taprtcarion, - : 
' Special. statutes relative. to .the taxation of: Osage. lands are superseded by 


‘the act of June 20, 1936, to the extent that ‘the. latter act is inconsistent. : Sy 


with éarlier statutes, , , 
~The ‘maxim ‘Repeals by | iniplication are not “fievored, “reasonably | con-. 


= “strued ‘in the: pent of decided cases applying sla maxim» means : Aap _ 


 1Bee ‘Grinae of ‘the Attorney ‘General, Feb, 13, 198 7, 38 Opinis ns “af the Attorney 
General 577. - a . . 
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that any: ambiguity. in the later statute :will be constraed; it possibile, soas |. 
to. avoid, conflict with an earlier statute; and.(b) that if two statutes.on | 
_the. same. subject are..not. inconsistent and both can: be: ‘conveniently en 


- forced, the later statute will not be held to repeal the earlier statute. _ . 
< The maxim - “Generalia specialibus non derogant” is: likewise to be con- 


~ -gtrued as. (2)> a ‘rule for: resolv ing ‘ambiguities, and (b): a: ‘caution against os, ie 


a ‘implied repeals in cases. where there is no logical. inconsistency between ees . 
«two. statutes. ; . ae a te 


Mancoxp, Solicitor: oe 


a My opinion has been: ‘requested as to ‘what: if any, _ application: the. eo . 
og te act: of June 20; 1936. (49. Stat. 1582), has to: the individual members, | foe 
of the Osage Tribe. of Indians in Oklahoma.» The act, reads; ae . 


. “That there. is hereby authorized to be appropriated, out Of any ‘smoney. in ‘the’ fae 


Treasury | of the. United States not other wise appropriated, the sum of $25, 000. to - 
ee be expended under such: rules and regulations: as the: Secretary. of the: Interior 


a may prescribe, for. payment of taxes; including penalties - and interest, assessed: ao, 
against” individually owned Indian land the title to. which ‘is held subject. to is 


restrictions against. alienation. or: encumbrance except with the consent or ap- 


; “proval. of the Secretary: of the Interior, heretofore purchased out of trust. or. 


restricted: finds” of an. Indian, where the Secretary finds. that. such land was: | 
purchased: with the understanding and: ‘belief on the part of. ‘said Indian ‘that © 
-atter purchase it would. be nontaxable, and for. redemption | or. reacquisition of 

any. such land heretofore or hereafter sold for nonpayment of taxes. , 


_ SEC. 2. All lands.. the title to which is now held by an Indian subject: to. ; 
restrictions: against alienation. or. encumbrance - except with the consent or 


ADPTOV al of the Secretary of the ‘Interior, heretofore purchased. out of trust 
or restricted funds. of said- Indian, are hereby déclared to be instrumentalities 

of the Federal Government, and shall Ne. nontaxable until otherwise Sai 
by Congress.» : ge cel | a a 


In axpliniation’o ee he. abe tate, 4 it: may be said: that’ ‘the ight; fo 


. > of the State and its leoal subdivisions to tax lands purchased with the — 
 testricted or. trust funds of individual Indians ¢ and conveyed to the _ 


| ‘Indians by deeds prohibiting alienation or encumbrance without: the | 
- consent or approval of the: Secretary of the. ‘Interior was‘ the subject: ~ 


of controversy. and litigation. extending over a considerable period of 5. 


- ‘years. “It has now been, finally « decided: that such lands after acquisi- a 


2 tion by the Indians remain subject to the taxing. power of. the State. 


a United States v. ‘Gray, 984 Fed. 103, dismd. 263 U. S, 689; United — ae 


: ~ States v. Ranson, 284 Fed. 108, aff'd. 263, U.S: 691; United Statés ee 


 Mummert, 15 F. (2d) 926; ; MeCurdy v. United States, 246 U.S. 263; — 2 


ve Work Ve Mummert, 29. ¥F. (2d) ° 393 5 Shaw ‘ye Ot Corporation, 276 Ae 


so ee 575. Asa pacult: many. Tadians. who were financially unable to © a 

- meet these tax. burdens lost their lands under tax foreclosure sales, | 

a and others faced similar losses. ~The: object. of. the act: of J une 20, ae a 
Lae 1936, supra, is to afford a‘measure of relief to these Indians: | leh 
— Dwo forms of relief are provided and dealt with, respectively, i Ti 


. separate ‘sections. of the statute. Section 1 provides for an cee 
| --125897—39—vor. t6——6. | | “he 


50 =: PECISIONS OF THE DEPARTMENT OF THE. INTERIOR Vol. 


priation: of. $95, 000, which is: is be erat only in: cases, where the a 
Secretary of: the. Taterior finds that. the lands: were: acquired by: the | 
Indians with the belief and understanding that, they would be non- 
| taxable, and where such finding i is made, the appropriated funds may 
be used for redeeming or reacquiring lands sold for nonpayment of 
taxes or.in making: payment. of delinquent: taxes, interest and. penal- | 


J _ ties standing as a lien against lands still in Indian ownership. Sec-— 
- ‘tion 2 makes all lands. purchased prior to the date of the enactment — 


and then in restricted Indian ownership. . instrumentalities of the 


aoe Federal. Government and declares that such lands shall. be. nontaxable 


‘until otherwise provided by. Congress. It-is to be observed that the 

F limitation imposed. by section 1 on the expenditure of the appro-— 
| priated funds, ‘namely, that such ‘expenditures: may be. made only 
where the Secretary . of, the Interior finds that. the. Indian ‘for whom _ 


+. the. lands were . purchased understood. and. believed. that. the lands ~ 

Boge would. be nontaxable, is not: contained i in: section: 2; which creates the | 

tax exemption. | ‘In such a situation, the limi€ation must be regarded a 
as confined to the section in which it is found: and will not be extended ~ — 


to other sections unless plainly so intended. See Lewis’ ‘Sutherland 


on. Statutory. Construction, Vol, 2, ‘Sec. 352. No. such intention is. ta ae 


os ‘Apparent on-the face of the Habites: Confining the limitation ‘to the . :. _ 


‘section in which: it is found does exclude: from the® benefits of that 


2 section certain. ‘Indians “who. will share. in. ‘the relief ‘er anted | b y 


— section 2. Bearing In. mind, however, ‘the. difference in the ‘relief 
oi afforded. by. the two sections, his is. not an, unteasonable distinction. 
In asking Congress to appropriate funds for the. payment of. taxes: 


2 and: for. ‘redeeming | or..reacquiring lands sold for.nonpayment..of — 
. taxes, the Indian for whom the land was. purchased with the under- . 
standing and. belief—often induced by representations - made. by em-,. 
‘ ployees. “of the Federal. Government—that. the Jands: would: be non- 


: , taxable, doubtless occuples.a more favored, ‘position than the Indian | 
who. had the contrary understanding. and belief. But protection from. 


~ future taxation. by | ‘creating a. tax exemption ‘might with equal: 7 


propriety. be given. to both. In any “event, the distinction. as to the 


| beneficiaries entitled to the relief granted by the two sections of the 


. statute is one which Congress has seen fit to make and it may not be | 


| disr egarded: without adding. to the. language. of the statute, which 7 
7 administrative officers are. without. the power. to. do. | i 

Turning now. to. the question. of the. application of the statute to. 
members of the Osage Tribe of Indians i in Oklahoma, it will be ob- 


08 "ger ved that no mention is made in the statute of any particular tribe, i 
of Indians. . Section 1 refers to “individualh Y owned Indian land the 
title to which i is held subj ect! to. restrictions against. alienation or en- 


| cumbrance except with the consent or approval of the Secretary oF 
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_ | the iience hapetofore eonenaced ‘out, of. trust.or- maar ee fonds: of. 


an Indian mn eee » Section 2 imposes.the tax. exemption upon. Kall - 
lands the title. to which i is. now held by, an Indian. subject to restric: — 


| _ tions against alienation,” ete. [Italics supplied.]’ Under this all= or 
Inclusive. language, the tribe to which the individual Indian belongs -~ 


is immaterial. If, therefore, the. Osage Indians. are to be excluded, 


eo. the reason for ek. exclusion must be found elsewhere than. in the nee ec cet 
of June 20, 1936. In so far as the relief afforded by section lof 


- the act-1s concenied, no reason is apparent for excluding the Osages. - 
No: prior legislation; general or. special, prohibits.the use of Federal 


funds. for paying taxes on -lands pur chased. by! Osage Indians or for ake 
redeeming-or reacquiring Jarids that may. have-been sold-for. nonpay; 
ment of taxes. .The appropriation authorized. by section 1 cannot, of 


course, be used for the benefit. of an Osage Indian whose restricted or. - 
trust. funds were used in’ purchasing Jands. with the. understanding. 
that same would be. taxable. | ‘But this is equally. true of. Indians of, 
other. tribes. Relief is denied i in such cases, not. because’ the actis.in: 
terms. inapplicable, but. because the Indians are. unable. to meet, one, 
of its requirements,. : = 
When: we come to. coreldee ae. appheability me the: tax «aianpHlon 
created by section 2 off the act. to. the. Osages, however, we encounter. 
‘a somewhat different situation.’ The taxability of lands of. members 
of the Osage Tribe of Indians has been dealt with specifically and, ~ 
expressly by_ Congress. ‘Section 1 of the. act of March 25. 1928: ag : 
Stat. 1478), reads:. eae ea ve “a Meigs 


- Homestead. allotments: of - Osage Jidians fot feorae a i certificate- of competency 
shall remain’ exempt. from « taxation | while. the ‘title. remains ‘in. the. original. 
allottee of one-half or more Osage Indian. blood. and. in. his unallotted heirs: or 
devi isees_ of one-half or more. Osage. Indian blood until January: 1, 1959: .Pro- | 
. vided, “That the tax exempt land of any such | Indian allottee, heir; or. r devise 


a shall not at any time exceed one hundred and Sixty. acres. 


The scope -of the proviso prohibiting allottees, their one or ae 
visees from holding at any one time more ‘than: 160 acres of tax- 


si exempt land, construed in the light of the general language. to which 


: it 1s ‘attached, may well be regarded as confined to lands allotted to. 


‘members of the Osage Tribe as homesteads. Given this construction, Bn 2 
> any conflict between that enactment and section 2 of the act of June} 
20, 1936, which deals with. a ‘different, class of lands, i is avoided. and 
a the two statutes may operate in entire harmony. There is, however, 


: a more specific provision dealing with the taxability of lands includ- 


- ing lands of the identical class involved 3 in the act of June 90, (1936. : : 
- Section 1 of the act of February 27, 1925 (43 Stat. 1008), aiehOn 1ZeS, - 
among. other things, the purchase of real estate fr om the restricted Beat 


or | tr ust, funds of individual members of the Osage ‘Tribe. ece 
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hinds; when puitelinsbd: are y lishally: eonyeved: to thie: indians by deads - 
prohibiting alienation‘or encumbrance without the approval of the — 


cs Secretary of.the Interior. Section S of the act of ae ge 2, 1925, | 


: | further declares that: 


" Property of Osage Todinns not Aavine < eeLHneates of competency purchased as 
ee hereinbefore set forth shall not be subject to the lien of any: debt, ‘claim, or 
oe judgment except taxes, or be. subject to: alienation, without the boleuias of the 

Secretar vy of the Interior. | ’ [Htalics: supplied:] - ae: : atin? 


- The words. “Property of Osage Indians’ si ‘ae as | 


: hereinbefore set. forth” obviously embrace liad saakian by Osage 


ey, Indians under authority of section 1 of the act of 1925,.and the decla- 


» > ration. that. such lands’ shall not be: ‘subject to the lien of any debt, — 


ar claim, or judgment “except taxes” carries the implication that such. = 


lands shall be subject to’ taxation, That. it-was the intent of Con- 


vie Tess. that. these purchased lands should be subject to taxation is 


ow , clearly shown by the legislative history of the enactment. See Hear-. ae = 


ings before the Committee on Indian Affairs, House of Representa- 
tives, 68th. Cong., Sess. 1, on H. RL 5726, page 124;.. We are thus 


confronted. with a special’ statute under. ea lands purchased, by z a 
Osage’ Indians are subject to taxation and a later general statute 


G which. exempts Indian lands from taxation: if title i is taken and held eg 
in a certain manner.. In this: situation, 1s the ss ‘pesial enact- oe 


ment repealed ? nie 


~The argument that. n no repeal 1 i. tect effected relics, in 2 the: first 


ae place, upon the old maxim, “Repeals by implication | are not favored.” 
~~ Tn determining. whether the. earlier statute is still in. effect, it. be- 

> comes” necessary to. ascertain what meaning and what | force | is shad 
a to this maxim by the decided cases, | : 


The maxim in question, like many ‘other maxims; is stated 3 in many. - 


7 “cases, but the judicial statement of it is usually followed by the © Lo ; 
words: “however,” “but,” or “nevertheless.” In fact, of the many — 
-» Federal cases cited in: Corpus: J uris and the EF ederal Digest In. sup- 


port of this rule, there is none in which a later statute logically 

. -incompatible with ¢ an ear nee statute was held not to repeal the earlier 
a! ‘statute. os. 3 . 
ee, lle this i is not to say hae the’ maxim is entir a meaningless, Two wy 
situations. must be recognized in which the maxim is. of positive — 
_ importance. In the first place, the maxim is invoked, as are other 


rules of. statutory construction, | in the resolution We ambiguities — 7 


“that. appear on the face of a. statute. In accordance with this 


maxim, when two interpretations of a statute are possible, one of — 
which will permit earlier legislation to stand and the other of which 
will nullify the earlier Jegislation, the former ‘interpr etation is. 
favored. cad where the later: statute’ refers to: “real estate 1s 2 
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possession | cote -any “person” and setabliahes a period of limitation» ad 


ao inconsistent, with the period established by earlier statutes, the phrase roe 


“real estate.in possession of any person” has been given a narrow 
construction to exclude. railroad lands devoted to. public use, as. to: 
which, the: earlier. statute. of limitations is. enforced: Summers Ve 


i Atchison, ete., RB. Co:,.9. FB (2a) 717. -This narrow construction is Bs 7 


perfectly re sonable, view. of the traditional rule that- the sover- — 


elgn is not comprehended in. general statutes without. special men-. 


| — tion,: and in view of the further fact” that. the word | | “person” is . 


- commonly used. to exclude instrumentalities of government. ea 
As invoked in such a case as the foregoing, the rule in. question He 
is a-rule for the resolution of eee andi is so recognized ye 7 


the highest authorities. 


 ‘Repeals. by implication are not foveneas This 1 means: that it is. the duty of 
the court to so coustrue the acts, if. possible, that both shall be operative. 
. Lewis’ Sutherland Statutory Construction, ‘See. 247. 
. Such an interpretation (repeal by implication) ig. not to ie adopted: unless 
it be inevitable. Any reasonable construction which offers. all escape from ~ 
it is more likely to be in consonance with the real intention. “Maxwell on. Inter- 
pretation of Stats. (6th ed. London) 296. : . ne : : 

Repeal will be implied only when necessary, because the last” or. dominant — 
statute adinits of no other reasonable construction. Continental Insurance Co. ¥. | 
Simpson, 8 F.. (2a). 439, 442, - a 

It is true. enough | that under well-known. rules of statutory’ construction, 
repeals by. implication ‘ are not. favored. it is. nevertheless’ just as definitely oe 
rule ‘that where the later statute is clearly and distinctly inconsistent with the — 
the earlier. ‘condition . of. the: law. the. last” enactment: will control. . Ea parte 
Yoshinobu. Magami, 47 B. (2d). 046, 947, | oo a 3 
Soa eS ae. H: Ait is” a. familiar doctrine that ee by implication are not favored. 
os When there: are two acts’ on: the same subject the rule is. to. give effect to both 2 
if possible: — ‘But if. the ‘two are repugnant in any of their provisions, the latter . 
~ -aet, without any repealing clause, ' operates. to the extent of the repugnancy | as. 

20, repeal. of the first. United States Ve: Tynen, 11 Wall. 88, 92: | ae 
If two inconistent acts are passed at different times, the last is. to be - obeyed; - 
and if, obedience can. not. be observed without derogating from the first it is the’ 


a first which. must. give way, i * the intention of the framers. niust. prevail, | 


and the only. ‘serious. problem. is -as to. how that intention: is to. be ascertained. . 
Of course, if the language of the: statute is clear and. unambiguous we. are 10523 
| Zo no further. to ascertain. its, meaning. Sd v. ‘United States, 50 Ct: CL. 226, ce 8 
240, aff'd. 244 U..8..184 0 ue 
ae oe Abels equally well settled that : a. aobecqter: statute, which : is s dently 
repugnant to a prior one, necessarily. repeals. the former, although it: do. not. 
do so in terms. Sedgwick on Statutory Construction (2a ed:) 104, _ | | 


So construed. and. applied, the maxim, “Repeals by implication are 
not favored,” has no application to the act of June 20, 1936, for there — 
is no. ambiguity. whatsoever in : the provision that certain, decide shall 
| pe nontaxable = | | 

A second application 3 18 given, in many cases, to. the maxim der _ 
consideration. | In most. cases of so- called repeal by implication it will 


save, onan Chas aN seine ator _ Be ee mee 
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be dtd that. thee. 1s ; actually no: incompatibility bétivéen the sinlior | 
and the later statute. Thus where a later statute forbids an act 
already prohibited by an earlier statute, attaching a hew: penalty 
thereto, it is usually held that the later statute impliedly repeals 
the paclices statute, although actually. there is uo logical difficulty in 
holding that both statutes are in force and that prosecutions may be: 
brought under either: Cases. of this sort, in which repeals by im- 
plication are effected: without: any “showing ‘of inconsistency are: 
United States v. Tynen, 11 Wall. 88; ‘District of Columbia v. Hutton, 
143 U.S. 18; United States v. Yuginovioh, 256: U. S. 450; Maresca Veo 
United States, O77 Fed. 727. | 
“In such cases as the Parspois the: een for at is that the. 
jesus could not have intended that two different statutes should 
govern the same subject. This argument from the assumed intent 
~ of the. legislature. is. regularly answered by the maxim; “Repeals: by 
| implication are not favored.” Logically, there is no implication of | 


. repeal in these cases. It is not only logically possible but often prac- 
tically necessary to have a single subject governed by many different _ 
statutes. From the standpoint of logic, the question of whether two _ 


inconsistent. statutory provisions shall both stand can never arise, 
since it is logically impossible to give effect to two inconsistent pro- 

visions. If.one statute is inconsistent with another. either the earlier — 
statute is pro tanto repealed | or the later statute is pro tanto void. 


The question of whether both statutes shall be enforced arises. only _ 


when there is no logical inconsistency between the two Statutes, but 
simply an issue of convenience or legislative intent: Upon that issue _ 
fs the maxim that implied repeals are not favored. has a. legitimate. force. 


On the basis of this maxim courts will frequently permit. two > a 


| statutes to stand where they are not inconsistent and reject the fiction _ 
that a legislature must have intended the later statute.as a substitute 
for the earlier. In the case of Chase v. United States, 283 Fed. 887, — 
two separ ate statutes authorized allotments. of different amounts o : 
7 land to different classes of Indians. It was held, quite properly, that 
a repeal of the earlier statute had not been effected. It was perfectly 
possible to give effect to the two statutes. Again in Wood v. United 
- States, 16 Pet. 342, separate statutes pr escribing seperate penalties J for 
different, but. overlapping, offenses are both given effect and the argu- — 
ment for repeal of the earlier statute by implication i is re} jected. Sim- 
ilarly ; in Bookbinder v. United States, 287 Fed. 790, it is held that a 
prohibition statute does. not repeal a. Jaw. against smuggling, s since | 
there is no necessary incompatibility between the two laws. In United aoe 
States v. Ten Thousand Cigars, 28 Fed. Cas. No. 16,451, it is held » 
that a statute permitting certain witnesses to testify tinder certain 
| conditions does not Tepeal a. statute permitting a and. other wit- 
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“hégees to’ testify: regerdlese: of such: conditions. . ‘Either statute’ may: be 
invoked. to- justify the testimony to‘which it applies. In Continental 


Rea Soe 


Insurance Company v. Simpson, 8 F. (2d) 439, the argument. forre- 
~ peal by implication is rejected where ‘the two statutes In question 
‘dealt ‘with entirely different. subjects, one; the manner of. printing — 


insurance policies, the-other the method. ét proving losses. In Ew - este § 
parte Yoshinobu Magamé, 47 F: (2d) 946, it is held that. two: statutes, © ae 
authorizing deportation under different conditions: may both:-be giver 


effect, and. the argument for repeal by implication is therefore re- 


“jected. ‘In Franke v. Murray, 248 Fed. 865, one statute made deser- 


tion from the military service punishable by a military court, while-a — 


later statute made ‘violation of draft laws.a misdemeanor,” The 
argument that the later statute by implication repealed: the: earlier 
statute, where the same act constituted both desertion and: a violation — 
of the dratt laws, was rejected.’ In this case as in all the other-cases — 


above mentioned, it.is logically possible to. give full effect, according 


- to their terms, to both: statutes. That, quite. clearly, 3 1s not Ae situa- 


tion which the act of June 20, 1936, presents. - 
The scope of. the maxim in elie 1s thus sumined up by the 
Supreme Court 1 in’ two recent cases: a’ eae 


‘It is, ‘of course, ‘settled. that: repeals. be ‘implication are “hot favored, ‘Tt is | 


equally well ‘settled that:a ‘later’ statute repeals. ‘former ones which are élearly 
inconsistent | with - the. earlier: enactments. United: Blais: oe OTs, 256 
U, 8.450, 463. : 


It is true that. repeals by implication ¢ are , not. favored. The repugnancy.. pe : 


tween the later act, upon the same. subject ‘and the former. legislation must be 
| Such that’ the first act cannot stand ‘and be capable of éxecution consistently with 
the. terms of the later’ enactment. Lewis: v. ‘United: ‘States; 244: U. S. As4, 144, 


ee conclude, then, that the. maxim, “Repeals by implication are ‘not 


favored, 58 ptimarily a ule for ‘the resolution of ambiguities. ~Cer-- 
tain of the’ ambiguities thus resolved_ appear in the ines of ‘the 


— later statute itself, and in these cases the rule is invoked to justify : 
| ‘that. interpretation of the ambigtious phrase which does least damage = 
- to prior law. The interpretation. in, such | cases must at least. be a 


reasonable interpretation. Secondarily, the maxim ‘in question is a 


limitation upon the leg al fiction that a ‘statute is intended to super- 


sede. all earlier statutes on. the same ‘subj ect. In. no case where. the 
rule is invoked is it held that of two statutes which are. logicaily 


- inconsistent the ear lier statute remains in force and the later statute 1s 


 -pro-tanto nullified. ‘There is nothing in. any of the decided cases in- 
consistent with the rule that a later statute clearly inconsistent with - 


an earlier statute supersedes | the earlier statute. 


The: maxim, “Repeals by implication, are not ‘favored, , takes a os 7 
_ specialized and more per suasive form where the Second statute isgen- 
: eral and the first, statute Special. The rule i is, s commonly announced - 
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oe that a. Jeter getiapat statute will not. be eoaetntied: to repeal” an a esrlian- = 
_ special statute, but that the « ear lier statute > wl be read as an. eeeapuon ro. 


tothe later statute. : we 
. The argument. from this rule, ao io. the: statute ances consid- er 


| ‘evition; is that, being general in its scope, it must: yield to the. earlier 


os ~ legislation dealing specially with Osage lands. 


—.- It-may be: questioned, whether the rule cited sould be applied to 5 thé | 
present case. In-the first place, we must: note that the prior act of _ 
February 97, . 1925, did not in terms make Osage lands taxable but — 


simply: recognized that Osage lands were subject to the same rule of | 
taxation as chen applied to other Indian lands. That general rule has 
~~ “now been modified.. In the second place, the assumption that the act. 


of February 2%, 1925, is special and. the act. of June 20, 1936, general 


is true only in a geogr aphical sense. With Hespect to. the AYRE OL 


7 property, the later act 1s more specific. It refers to: 


All. lands the title. to which is now held by. an ‘Indian subject 6 restrictions 


: against alienation or. encumbrance. except with. the consent or approval ‘Of the . 


Secretary of the Interior, heretofore purchased out: of trust or restricted. funds 
of said Indian, * te 2 | , So , 


~The earlier act seefors serait & is ee of Once Indiane” | 


mca on their behalf. by. the Secretary of the Interior, including 5 a 


United States bonds, Oklahoma State bonds, real estate, and livestock. 
Applying to the instant case the ancient maxim, “Oaneralta specialibus 7 
non. derogant, ” We might infer that the kind of land referred to in | 


| ‘the later statute is a special exception to the general tax rule recog- 


: nized in the earlier statute. We might then give full force. to both 7 


a statutes by: holding that the. earlier provision on taxes is no longer = 
_ applicable to the lands covered: by the recent. statute a just as it never | 
was. applicable. to United States bonds) | but remains eppnanle to ae 


_ other property, real or personal. 


A more fundamental. objection to the. ar gument. ‘that the meee 


— statute, being special, remains in full force appears from an analysis 


of the decided cases in which this rule is applied. However fre-_ . 


e quently stated, the rule is not borne out by the actual decisions. In 
no case is the role actually applied so as to hold that where the two. 


spa | ‘statutes are clearly inconsistent. the earlier statute will remain in oe 
eit, force and the latter statute will be voided pro tanto. As with the 
-INaxim, “Repeals: by. implication are not favored,” this rule is ine 


- voked in two situations: (1) to resolve ambiguities, and (2) to 
~ negate an argument for implied repeal where ners is no logical 
inconsistency between the two statutes. | 7 . 
In its first usage the rule i is invoked to justify a a narrow ‘consiruc- : 


: tion of the later statute which preserves the integrity of the earlier 
statute. In all such cases it is important, to note the narrow con-. 


struction is a reasonable constr uction o the later s statute. 
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Me Sone case. até 4 in support of the rule that a ‘later general 
as statute’ ‘does not repeal. an earlier special statute is W ashington ve. © 4 
Miller, 235 U.S. 422. In that case a general act of Congress provided: 


ae ae Aginnsas. laws. theretofore applied to non-Indians within the. : 


Indian territory should be extended to. cover Indians and Indian 
estates. An earlier statute’ provided: that in. the descent. of Creek: 
lands, ‘Creek citizens should -have a preference among heirs. The 
_ Arkansas laws, of course, provided for no such preference. The 


Supreme Court held that the statutory preference had not been. re- = 
-pealed, although it recognized that if the later statute were given a 


literal interpretation ‘the repeal of the earlier statute would be im- 


% plied. The court held that a reasonable interpretation — could be - 
_ placed on the later statute under which “no irreconcilable conflict or 


absolute incompatibility” would arise between the two laws and both 
- could be given effective operation. In effect, the court held that “all 


as “the laws of Arkansas heretofore put. in force in the Indian territory” 


‘meant the laws. of Arkansas- compatible with Federal legislation. | 
Such a constr uction. can the more easily be defended since the laws 
of Arkansas were extended to Indian territory by acts of Congress 
which were amended by the specific statute establishing preferences 
in inheritance. Cer tainly the holding in this case does not by any 
_ means prove that where two statutes are necessarily inconsistent the. - 
earlier statute can be read as an n exception. to ia later and the’ later 
statute pro tanto voided. | 3 ee: 
_ A similar case is. United States v. Nie, 189 U. 2 199, “ere oe 
specific statute required. the marshal. in India territory to. take | 
prisoners before judicial officers nearest. the place where the crime 
was committed. A later general statute imposed upon. all arresting ; 


officers the duty to bring he: prisoner before the “nearest” judicial | 


officer. ‘Literally construed: ‘this referred to the officer nearest to the 


“point of: arrest. In view’ of the earlier. specific: statute, however, it ~_ - 
Was. held. that. an. officer. who. conformed. to the direction in that: ho 


statute had not violated the law. In. effect, the court simply placed — 


oo a perfectly réasonable. span upon ‘the: later Statute ea a 7 


; avoided i inconsistency. 


Again, in United States v. | Cea oun, 166 U. s. 601, a statute. af - 


on lia ions ‘was construed as not running against: persons under re 


by disability until the removal of the disability, “thus: giving effect to 


an earlier statute specifically pr ‘oviding for such cases. In United _ - | 
33 States. v. Burnet, 65 FF. (2d) 195, a statute governing “payment of ue 


interest on tax overpayments was construed as not applicable to over- vi 


os payments made by a government officer in behalf of an alien enemy 4 Se oe 7 
ae corporation, thus. avoiding inconsistency with a statute passed afew 7 
: days. earlier specifically prohibiting any interest - payments MIG ig anf 


_. respect. to the refund or taxes oe upon alien ay properties, _ 
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In Knapp Vs Byrom, ot Hs (2d) 226, a procedural, statute authoriz- 
ing removal of causes of action was held inapplicable to cases aris- — 
ing under the Federal F Employees Liability Act, which provided that. 
plaintiffs might. bring actions. in State. courts, and. that such actions 
might not be removed. The. strongest. cage that has been found in 


- support: of the maxim cited 3 is Loisel v. Mortimer, O77 Fed. 882, In | 


that case special legislation authorized the payment. of traveling ex- | 


penses for the clerks of certain courts out of court fees, at a rate of 4 


$10 per day. | A later general appropriation bill, appropriating | a 
certain sum. for. payment. of clerical fees, contained a, proviso. that | 
travel: expenses of clerks should not exceed $5. per. day. ‘Tt. was held 


that. the. appropriation act. did not repeal the earlier legislation. 2 
The actual. decision in: this case. may perhaps | be. justified. on the ~ 


| ground that. the. proviso should ‘be construed to. cover the use Of > 


| appropriated. funds rather than the use of court: fees—and so. con- a : | 
_ _ .strued there-was no. ‘incompatibility. between the statutes. - But. the oe 
as language. of the opinion in this. case is very. syreep ing “The court, Sea 


rene 9 on Washington ve Miller, SUP?O, declares: 


Pe es even. where the. wor ds of the general act ; embracé. the. epeuiill ‘dee 
Tid. Ea will. be implied, but the special . act. will ‘be: construed. to be.an 
exception to, the general act, unless it, is absolutely: necessary to so construe 
it in order. to give its words any meaning at all (p. 887), -_ 
- Actual decisions do not support this sweeping dictum. | 
Other cases commonly cited as supporting the maxim that a, later 
general statute does not overrule an earlier special, statute are.cases in 
which there is no logical inconsistency between the two statutes. . ‘Such 
a case is Petri v. Creelman Lumber Co., 199 U. Ss. 487. In that. case it 


was. held; that a statute requiring civil. suits to be br ought inadis- | 


~ trict. In which the defendant: resided. did. not repeal an. earlier statute 
: providing that. where several defendants were involved, residing. in- 


2 different. districts. of Illinois, ‘suit might be brought ; in a district in 
which any one. of the defendants resided. Likewise in. the. case of 
Hemmer v. United States, 204 Fed. 898, special legislation. authorized oe 


| certain. Indians to. take homesteads. subject. to a. 5-year limitation.on_ 
alienation. Later general legislation ‘authorized. Indians: rons take | 
homesteads. under restraints on alienation covering a 5-year period. - 


It was held that the later statute did not repeal the earlier statute by | a 


a implication, - The holding i is perfectly : sound. since there i is no logical — 
inconsistency || between the two statutes. “Again, in, the case of AD bate 


ic oe United States, 240 Fed. 735, it was held that: an Alaska prohibition 


law. was not repealed by the National. Prohibition Act,. The latter act 
specifically provided that other. laws. not inconsistent therewith should 


_- not be repealed. . There being no inconsistency. between: the two pro; 


hibitions, . porn. could. remain. In tall Force... eGumlany 2 In Witte. v. 
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aa Shelton: 240. Fed. 265, cert. den. 240. U.: Ss. 660, the. earlier statute. for | 


: bade delivery. of liquor to fictitious consignees while the. later statute — 


forbade any and all delivery within:certain States: The court held 


that there was no Inconsistency between. the. statutes and hence no | 
of repeal, declaring ‘ ‘specific legislation. upon a particular. phase’ ofa 


single. subject is-not affected by a subsequent law related.to a. general 


subject which. neither refers. to the. earlier law nor is repugnant. to — 


- nor inconsistent. with it % 88 (p-968)... ‘To. the same effect. is 
Washington Trust Cong ve Dunavay, 169 Fed. 87, in which it is — 
held that a general act. covering. the recording of mortgages. by. 
| “residents” does not supersede an earlier special act. providing for the 

method of recording a railroad ‘mortgage by a foreign corporation. . 
See to the same effect Harris v. Bell, 250 Fed. 209, aff'd. 254 U. 8.103; 
United States v. Dern, 74. F. (2d) 485; Wash. Ry. & El. Go. v. District 
of Columbia, 10 F. (2d). 9993. Tr- State Motor Corp. v. Standard Co., 
276 Fed. 631; Priddy v. Thompson, 204 Fed. 955; ‘Partee v. St. Do @ 
S&FLR.Go., 204 Fed. 970; Christie-Street Comm. Go: v. United States, 
136 Fed. 326 Third Nat. “Bank v. Harrison, 8 Fed. 721... In all these 
cases there is no inconsistency between the-earlier and the later statute — 
and: the question.is simply. whether the. legislature is. presumed: to 
intend the repeal of an earlier act on the same sabj ect, even ee 
the acts are not logically inconsistent. | 
Finally, it may be noted that many i ae cases. aa cited: 3 in 
support of the proposition that a general statute does not repeal a 
special statue are cases in which the special statute is the later of the 
two (Thornton v. Road. Imp. Dist; 291 Fed. 518, app. dism. 269 
U.S. 592; Bd. of Comrs. v. Aetna Life Ins. Co., 90 Fed. 222), or cases 
in which ‘the two provisions. which seem to conte are es of the 
same statute (Rodgers v. United States, 185 U: S. 83)... es 


If the foregoing analysis 1 is correct. none of the reported cases: In 


- the Federal courts actually holds that of two inconsistent, statutes: the . 
earlier statute will prevail if it is “special” and if the/later statute is 
more “general, ” The farthest that any cases cited: in support:of this. 


rule go is to place upon the later statute a.construction that may seem . 


strained in order to avoid a logical inconsistency. On the other hand, — 


there are a number of cases in which the courts. recognize a bléar | 


_ Inconsistency between the.two statutes and in such cases it is univer- 
sally -held that the later. statute, even though more general in its | 


. terms than the earlier statute, repeals the éarlier statute. Thus in the 
_ case of Tracy v. Tuffly, 134 U. S. 206, where the earlier. statute. referred — 
to. assignments by limited. partnerships, and.the later statute. referred 


to assignments generally, it. was held thatthe later statute repealed - 


by implication so.much of the earlier statute as was inconsistent. In | 
the case of King » v. Cornell, 106 U. S. 395, the earlier statute laid down. | 
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‘a rule on ‘removal of causes of action by on defendants. The later a. 
statute laid down a general rule on the. subject: of removal of causes 


of action. Finding the rules inconsistent, the court held that the 
later statute, though general, repealed the. earlier act. In Anchor 
Line v. Aldridge, 280 Fed. ‘870, an earlier statute authorizing the 
_. transportation of bonded, liquor: for certain purposes was held to have 
been repealed by’ implication by a later general statute forbidding all 


transportation of liquor. The court declared 3 in that case, “Repeals 

‘by implication are not favored; but where a later statute is plainly 
inconsistent with a prior statute the later statute ay, repeals - 
. the prior statute” (p. 87 5). 7 | . 
_. Instances of this sort could be multiplied indefinitely. The fact of — 
ae matter is that if-all-the general statutes now in force could be 


‘impeached by. discovering: earlier laws less. general in, scope, no one | 


could put credence in the words of ‘any’ statute. There i is no logical 


- distinction between “general” and “special” statutes, but only between. 


_the more general and less general of any pair of statutes. There is” 


no statute which may not turn out to be more general than some 


earlier statute. Thus every case that falls under any statute might 
conceivably have been dealt with earlier by more particular legisla- 


tion. To apply. generally the maxim, “Generalia specialibus non 
 derogant” would thus be to throw the 1a into boundless confusion, 


~ Exhaustive historical research would. be necessary to determine 
whether any statute should be enforced according to its'terms. For 
these reasons it is impossible to accept at face ce certain judicial 
= dicta on this subject which go beyond the decisions in any case and 
7 7 are squar ely in conflict with a number of actual holdings. _ a 
It.is quite possible that the act of June 20, 1986, as drafted, covers 
a wider territory than.was ‘intended by its sponsors. ~The remedy for 
_ that is legislative amendment rather than nen by administrative or 
judicial construction. — : ae : | 
Approved : January 4, 1937. 
- Oscar L. CHarman,. - 
Assistant Seoretary. 





"CHARLES B, REYNOLDS, ‘JR, ET AL. 
| ‘Decided January 18, 1987 Py artist 


On AND ) Gas LANDS —Srare’ Ss ‘Trrte TO 'TIDELANDS. | : 

Title to tidelands in California passed to. the’ State in: 1850. sna no. qnineral” 
rights in such lands were reserved to. ‘the United: States, In 1850 there 

was no established . mineral policy of the United. States. pe. oe | 
Borax, Ltd., v. Los Angeles, 296 U.S. 10, cited and applied. - 
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' CrarMan, vey ‘Seoretary: 


On August 17, 1936, several eipplications fdr oll eae oas. : Testes of a 


. lands deser ibed. by metes and bounds as lying im the Pacific Ocean | 


below the line of ordinary high tide.off the coast. of California wera 


filed. in: the. district land efi. at Los Angeles. - The names of the — 
| applicants andthe serial numbers of their: applications are as follows: 
Charles B. ‘Reynolds, Jr., 052791, 052794, 052795; Myrtle A. Mc- — 
Curry, O527 92, 0527 93, 059796; . Douglas Ww. Chureb an 052797, 052799, 7 


- 052801; ‘Lemoyne J. Chaanbard. 052798, 052800, 052802. | , 2 
By decisions of October 26 and 27, 1936, the. Commissioner. of iis e 


“General: ‘Land Office. rejected the. applications on the grovnd that: 


Cor there was. no public land of the United States as applied f for, fur is- 7 
ae diction being in the State of California. — | 
_. The applicants: have appealed, but. the appeals are in is respects ~ 


similar, so that they may properly be disposed of in one decision. . 
- -‘The'stated grounds of appeal are in substance as follows: : 
The important question of ownership of. valuable ‘mineral rights | 


im lands beneath: the Pacific Ocean, below. the line of low ‘tide off ma 


shore from: Southern California, title t6 which has not ae been. dex: = 
- termined by any Federal Court, is involved. : | 
~The right to minerals by the laws of Spain Beene in the Crown, : 
were retained by Mexico while she. was sovereign of this territory, — 
and passed to the United States with the territory of California. 
The long-established mineral policy. of the United States sustaining 


7 dist miner al rights as a separate proper ty with ola requirements 


_ for their acquisition is being violated. 
Tt was early spelled out by judicial construction that the ee 
~ title: to all minerals within the public domain is” retained by the 


United: States, and this has been adhered to in a jong line of deci- =~ 


sions and is too firmly intrenched to be changers save. ely legislative | 


ng action. 


‘Decisions of the Supreme Court, of the United. States cited in-re- a 


jection of the applications are: based: onthe act. admitting California ae 


into the Union. on an equal footing. with the thirteen original States, 


"The title to minerals j in tidelands 3 is not. discussed. | i 

=. In the case of Borax, Ltd., v. Los Angeles, 296 U.S. 10, the Su a 
 preme Court of the United States, peas through Chief Justice 
eas Hughes, sald: : 


‘The soils under tidewaters within the. original | States were reserved to: them: 
respectively, and the: States since admitted to the Union have ‘the same SOv-_ 


ereignty and jurisdiction in relation to such lands within their borders as: the a 


“original States possessed. Martin v. Waddell (16 Pet. 867, 410); Pollard v. 
Hagan (3 How. 212, 229, 230) ; Goodtitle v.. Kibbe (9. How, 471, 478) ; Weber v. 
a Harbor ‘Commissioners ae Wall. 57, 65, oO) oe dha Vv. eta on U: /S. dy, 
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15, 26). This doctrine applies to tidelands in California. - Weber ve ‘Harter —) ae 
__ Commissioners, supra; Shively v. Bowlby, supra, pp. 29, 30; United States v. 


Mission. Rock Co. (189 TW; §..391, 404, 405).° Upon the acquisition of the territory. 


from Mexico; the United States® acquired | the. title to tidelands: equally with the. sy 
title to upland, but held the former only in trust for the future States that might _ 


be erected out of that territory. Knight v. United States Land Assn. (142 U: S. 
161, 183). -There is the established qualification that. this: principle is not: ap- 
plicable. to lands which had previously been. granted. by Mexico to. other: parties 
or. subject ed .to trusts. which required a differ ent. disposition, a limitation result- 
“ing from the duty resting upon: the United. States” under the. ‘treaty. of. Guada- | 


_ lupe Hidalgo (9 Stat: 922), and also under principles of jnternational ‘law, to 


| protect all rights of property which, had emanated from the Mexican Govern- | 
ment, prior to: the treaty. » “San Francisco v. ‘LeRoy (138 U. Ss. 656, 671); ies dias 
v.. Onited. States Land Assi, supre ; Shively. ¥. Bowlby, supra. a 
It follows that if. the land in question. was tideland,. the title arsed to Cali- | 
fornia at the time of her admission to the Union in 1850. That the Federal 
Government had no power to convey tidelands, . which | had thus vested in a 
State, was early determined. Pollard ve. Hagan, eupr as Goodtitle v. Kibbe, 
Title. to the dundes involved passed to aie State of Caivfornia: in 
1850. There was” then no provision of law for reserving possible 
mineral deposits. There ‘was no established mineral policy. of the 
United States. In this connection see » the case of Work: ¥.. - Louisiana, | 


269 U.S. 250. 


| The decisions appealed from are affirmed. fe 


THE NATURE AN D EXTENT OF THE DEPARTMENT'S § AUTHORITY TO 
_ISSUE. GRAZING PRIVILEGES UNDER ‘THE ‘TAYLOR. GRAZING 


ACT. 
| “Opinion, January 21, 1987 


Pubiice Lanps—Grazine—Ltcsnses—Punrnnen ce: fe ae te 
The provision of ‘section 3 of the Taylor Grazing Act ‘of June. 28,. 1934. 
. - {48 Stat.. 1269), proy iding that ‘preference shall-be given ‘in the issuance 
o of: grazing. permits to: persons - in. certain. enumerated classes, “does not re- 
= quire. the extension of prazing:. privileges . to all such | persons, but con- 
ae templates: ‘merely that such.. privileges. ‘shall’ ‘not be extended to. persons, 
without the enumerated classes ‘until all persons. within them. have received. | 
’ * graging- privileges. “Accordingly, when. ‘the: range within’ a grazing. district oa 
‘is inadequate to provide for all members of: the preference class,. the 
Secretary may provide, by reasonable regulation, for the granting of 
‘grazing privileges to a limited | group within that class. 7 


| PUBLIC LAnps—GRAzING—PRIORITY CLASSIFICATION or APPLICANTS, 


In determining: what persons within. the preference class. shall be equation 
. to receive grazing privileges, it is ‘proper’ for the Secretary to..issue regu-.. 
| _Jations grading applicants on, the basis: of priority. of use, ‘such being. 2 — 


reasonable standard: that will further the declared purposes. of -the Act... 


| In. pagapete Prletty. Of use as a factor in the classification of oe | 
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soplieante it is proper to prefer applicants who have property which te? 

_ ; been used in connection with the public range. for a full grazing. season | 

during the 5-year period ° ‘immediately preceding | ‘the. ‘passage - of ‘the’ “Act | 

or: its ‘amendment -(ander’ whichever the grazing district was. coo over 
oi applicants: whose property: has not had: such | use. : es 


Maraorn, Solicitor: s oe re Gee Ns, 3 7 
~ At the: request of the. Director of. the. Dano of Grazing: certain 


“questions: involving the nature and extent of the ‘authority of. the — - 
Department. to issue: grazing privileges under the Taylor Grazing Act 
(act of June 28, 1934, 48 Stat. 1269), as amended. by the act of ae oo 


_ 26, 1936 (49 Stat. 197 6), have been, submitted to me for er 
The following. are the. Director’ S questions : oe 


“When the public. grazing lands within a grazing district are insdequate. ie 
permit the proper. use of all ‘the lands or. water within or near such district. | 
which are owned, occupied, or leased ‘by the members of the preferred. class 
of ‘applicants: named ‘in the act of June 28, 1934 aide Stat.. eee is. there 
authority in said:act for the following: = 


-1.. To select a part only oF the members of said | preferred aay: for eran 
ing. privileges? > Pe, ee Perce 
2 2. Is ‘prior. use of the ‘able lands for. grazing purposes - in “connection 
. : with such lands. or water owned, occupied, or. Jeased by.§ such ‘applicants a 
a proper test for making such a selection? _ 
2 Wal the following classification of ‘such. prefeirea applicants pai satis: 
factory? rein , ae 
(a). Those. qualified preferred ere i: ave dependent com- 
a mensurate: property which. has- been used in. connection with the public 
 Fange- for a full grazing season ‘during the 5-year period immediately 
preceding the passage of the act or ‘its amendment “(under whichever: the 
i district was created). Ae aah : . 
 ( b) Those qualified preferred: applicants who. do not have such | prior use. 


, The ‘specific provisions: which require: examination an: ‘connection. . 
| with the foregoing: questions: are » contained in section. 3. of the: act: 


“omnat the Secretary of the Thtertor is hereby ‘authorized. to issue ‘or cause to 


| be issued permits to* graze livestock on ‘such’ ‘grazing districts: to such bona: fide 


. settlers; residents,:. ‘and other stock owners. as’ “under his: rules: and. regulations). 
. are entitled-to. participate in. the use of the range, upon the payment annually 
of eer fees in each case: to. -be..fixed or determined. from time to | 


time * * Preference shall be given in the issuance of grazing. permits wae 


to. those within or ‘near: a. district. who.are. landowners engaged: in. the livestock o 
- business, ‘bona fide occupants or settlers, or owners of water or. water rights, | 


as may be necessary. to permit the proper use of lands, water, or water yights ae 


- owned, occupied, or’ leased by. them; except that. until July 1,.1935, ‘no prefer-_ 
 enes, shall.be given:in: the issuance: of ‘such. permits. to - any: any ‘owner, oceu- 


pant, or. settler, whose: rights ‘were acquired between. J penuary. 4 1984,, and vo 
s December 31, 1984, ‘both dates” inclusive, ee ae ea Sch ates 


“ig my opinion, “for the reasons set forth in. ‘the discussion "46 
| follow, that all of the Director’ S questions are to be answered in 1 the 
affirmative. - | . 
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Notas in fe provisions quoted above nor. in any ‘other portion " 
: of the act: makes mandatory the. extension. of grazing privileges to. 
any particular. persons -or- classes of persons, Thus, the first. pro- | 
vision quoted merely outhorizes the Secretary of the: Interior to 
‘Issue. permits. to: certain - classes of persons. The next provision. 
quoted. Tequires | that. “preference shall be. given in the issuance of 
grazing. permits”. topersons. in the enumerated ‘elasses.. I do not 
‘Tegard- this provision, however, as requiring the extension of oraz. 
ang privileges. to all such. persons. It appears: rather to contemplate : 
merely that the Secretary of the Interior shall not act favorably on 
the application of a person who is without the described. classes until 
all persons within. them: have received grazing privileges. In other 
words, it means simply that all persons with certain qualifications — 
are to be considered before persons lacking those qualifications, but 
it. does not mean necessarily that the: applications of all those 1 in the — 
first class must be granted. — 7 | ae hi oe ne 
Two reasons for this: constr uction are ‘immediately apparent, ae 
First, if a contrary. meaning. were intended, the Congress more 


- reasonably would have said that’ “permits. shall be issued to those 


within. or near a district. who are landowners,” ' ete i rather than 
that “preference shall be given” to those persons. Secondly, a dif- 


ferent construction Soule be inconsistent with. the first portion of 


section 8, which authorizes the | ‘Secretary of the Interior to issue 


_ permits to “such bona fide settlers, residents, and other stock owners 


as under has rules and regulations are entitled to Pee in the 
use of the range.” [Italics supplied.] — : -_ 
- I. am of the opinion, therefore, that. when the range again a 
“grazing district. is. inadequate to provide for all ee ee of the 
- ‘preference class created in section 3 of the act, the Secretary of the. 
Interior may provide, by reasonable regulation,. for the issuance OF 
ee grazing puvees toa limited group. within that class. : 7 


- Question | 2 


oe 2 of the Taylor Grazing Act directs the » Secntany of the - 


Interior to—. 


‘make ‘such yules and: regulations and establish uel service, seclee ‘toe Sati | 
cooperative agreements, and do any and all things necessary to accomplish the 
. ‘purposes of this Act and to imsure the objects: of such grazing districts, namely, 
to regulate their occupancy and use, to preserve the land and its resources 
from destruction. or unnecessary injury, to provide for the ace use, im- 
“prov ement, and development of the range; OR A ae, : | 
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| Under this provision, ‘the Secretary oF the Interior ins the power "to 
issue. regulations. grading applicants within the preferred classon the > 


basis of priority of use, unless to do so is in itself. unreasonable, 


- inappropriate, or inconsistent with the ‘provisions of the act. United. 
States v. Morehead, 243 U..S. 607, 618-614; International: Ry. Vv... 


_ Davidson, 257 U. 8. 506, 51d a United States Vv. Grimaud, 220 a? 
. U.S. 506. : : 


A mretul examination of the provisions of the Taylor Act indit des - 


that where the range is insufficient to provide for all applicants i in the 


preference class, prior use of the public’ lands for grazing purposes in 


connection with privately held. property. may: be regarded as a most. 7 
. reasonable standard for the granting of grazing privileges. I base’ 


_. this conclusion on two separate but none the less related provisions ine. 


>; section 3 anda portion of the language in which the act is entitled. 


‘First, it is, stated in the preference provision that’ persons in the — 


described. classes shall be given preferences “as may be necessary to 
permit the proper use. of lands, .water, or water rights owned, occu- -_ 
pied, or leased by them. ” [Italics supplied.] This provision thus 


appears to recognize that certain. of the pr ‘ivately, held properties are | 


| | economically dependent on the public lands for their proper use, that _ | Ste fh 
is to say, that if their proper use is for the raising of livestock, the = 
. privilege of grazing on the public lands 3 in connection with the use 


of the private property is essential in order: to attain a degree of. 


economic sufficiency. It follows, therefore, that a, standard of selec- . 


- tion from among: the members: of the preference class which is based | 


on a prior use of the: ‘public lands for grazing purposes not only is im fess 
itself a reasonable standard but furthers one of the declar ed ae a Pr ee 
of the act. E ee anf 
ee Secondly, the language Pcie following: ae portion of the es 
Pas preference provision heretofore quoted is significant : | L. Fin tee 


ae x. oe : except that. until July 4, 1935, ‘no preference ‘shall Dé | given in the. 28 ae 
-. ance: of. such permits to any such owner, occupant, or settler, ‘whose rights were... 
acquired between sear, AL 2) and December 31, 1934, pots dates inclu- Be 


sive ree oe 


: This provision, of « course, no Jonger ites literal: applidition’ ‘to the _ 
issuance of grazing: privileges, being in operation only from June 28, ~~ 


| _ 1984, the date of the approval of the act, until July 1, 1935. It a 


oo important, however, when considered. i In. connection’ with oe already ae. re, 
has been said. concerning. the “proper. use” of lands, as demonstrating pe ae 
the intention of the. Congress that. properties. not. theretofore used. in or 
— connection with. the public lands should not. be made the basis of an a 
application for grazing privileges by persons | who otherwise might - 


bein the broad a eiaaitea class. until, , presumably, other persons: also i ion Ps 


—:125897—-29—vow. 56—7 


66 DECISIONS ‘OF. THE DEPARTMENT OF THE INTERIOR {Vol 


in the preference. class, but ore properties which had: pean so used, ; 

should have had an opportunity to obtain grazing: privileges. _ a 
Lastly, it is to. be. norod that the ecto cee Aet is thus en- 

titled : oe: rot oe i 7 


AN Act To stop: injury to the public grazing lands by preventing overgrazing - 
and. soil deterioration, ‘to provide: for their orderly. use, improvement, and 
| development, to stabilize the livestock industry dependent a the. eee: 
: range, and for other purposes, {Italies supplied.] — AE, : . 
-. While it is true that the title is only a formal part of an. act, oe 
United: States. Supreme Court recently has reaffirmed the. principle 7 
sae resort may be had to the title as an aid to the construction of the 
act. Bengzon v. The Secretary of Justice of the Philippine Istands, 
| ae U: S. 410. If-one of the purposes of the Taylor Act is “to sta- 
~ bilize the livestock industry dependent. upon the public range,” it is 
obvious. that this purpose is. well served by granting grazing privi- 
_leges to applicants who are and have been: operating going concerns 
in comnection with the range and by denying them, if there is insuffi-. 
cient range for all, to other applicants who also may be in the broad 
; preference class but who have elected to enter the livestock business on. 
7 peepee not heretofore aa in connection, with the: public: lands. 


Goan 3. 


"Before. re the: reasonableness of the particular staidaed of 
ealeeiion proposed by the Director of Grazing, the meaning of the 
words “dependent commensurate property,” as aed by the Division 
of Grazing, should be explained. The following is quoted, from the 
Rules for Administration of Grazing Districts, aa we the 7 
Secretary of the Interior on March 2,1986: | 
— Pr opert ty-—shail éonsist of land and its. products or stock a dies émrned. or con- | 
trolled and used according’ to local custom in livestock < operations, oa prop- 
erty is: : eee gute 3 Po be er 
(ay ‘Dependent? if public range is required to maintain its proper use. es 
*, He a Se hy Pere SAN Cae ig 

 (@) ‘Commensur ate’ for a license for a certain number of livestock. if 

- such property provides. proper protection according | to local custom for said 

| livestock during the period for which the public range is inadequate. oe 
it is my opinion that the rule proposed: is a. reasonable one. 
Clearly, if the standard of selection is to be one of - prior use. of the 


e public lands in connection with. the. private property held by: the é | 


applicant, some definition of the nature and extent of such prior use _ 
becomes necessary. I am informed by the Director of Grazing that. 
the 5-year period immediately: preceding the enactment of the act has’ 

been selected as a period within which an applicant: may qualify. for 


* ee a by anne used the publi Panee for one full graz- 
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ing season pecans of: its definite peinGon to. existing economic and — 


i einen. conditions. It is a matter of. common | knowledge: that’ the _ 


‘period from 1929 to 19384. was oné of great economic distress. It also 


os included seasons of severe drouth, particularly 4 in the States in which 


_ grazing districts have been established. Not to provide for the flexi- 
bility afforded by the 5-year rule, as for example, to require ‘that an 
: applicant’s: property have been used in connection. with the public 
range at the time of the. enactinent of the act, or during the. grazing 
season last preceding, would necessitate the denial of grazing privi- 
_ leges- to an’ applicant. who conceivably had. been established. in the. 
- livestock business and had used the public range in connection with. 
his private property for many years, but who, because of conditions 
beyond his control, was. forced vomporanly to. suspend his operations | 
- os that. paaeeular season. : 
‘Tam informed also by the Directs: of Cai thas the anplicatiode : 
of this rule will 3 in fact. adequately. protect the interests of all appli- 
_cants who were established in the livestock business at the time of the 
_ enactment of-the Taylor Grazing Act. — ‘In the light of these facts and 


since the employment. of the principle of prior use of the public lands — : 


asa standard of selection from among the members of the preference | 
— elass is deemed sound for the reasons ‘discussed under question 2, it is 
my belief that the > particular rule . propored 1S. ee to no » legal 
se ee uaa a oe 7 , 
. Approved: J anuary § a1, 1097, 
~~ T. A. Warrers, : 

& | First. Assistant Seerctary. 


"SLIGER GOLD MININ G COMPANY 
| Decided January 28, 1937 


Munave Crank nasonmer Ge TO ‘Uxrmp STATES ¢ OF. Ratznoap GRANT FOR INewu- a 
- SION IN MINERAL Pavenr. | | . 


- Land patented. under: a grant. to: a yatiroad, company. is. not sipseet to sincation: 


- under the mining law, and where more tlian six years have elapsed from a 


the date of patent, the patent is immune from attack by. the United. States. 


: in the absence of fraud in its procurement, and a locator under the mining inte, 
law: of part of such land ‘who also holds ‘the title of the railroad will not .- 


- be permitted to reconvey such title: to the United: States for. the purDoRe of 
cine having. such. part. included ina mineral. patent to his location. . oa 


Minune Crarm—WITHDRAWALS UNDER FEDERAL Warr PoweER. Act. 


‘Mining locations for metalliferous. mineral on lands withdr awh under: the ate 
OF. June. 25, 1910. (86 Stat. 847), made prior. to withdrawals of such land. 
va Poi under the Federal Water Power. Act, and amended for the purpose ‘of cor- | 
a recting description after said act, where there is nothing: to show that. new 

“ground. covered by the withdrawals under’ the Federal Water Power Act | 


Pe beaters CHa, 
aaa op, 
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3 "was included in the. location, does. not subject: the. ‘applicant: for patent to 
— the claim to the. requirement: that he show cause why his application should 
_ not be rejected to the extent. of. the lands embraced in the amended location: 
| outside the original: boundaries of the claim. — 


- PassaGe OF TITLE TO: STATE UNDER GRANT OF ScHOoL SnommoNs—Mrvmnar Cram 
ANT May ConTEst. | x 7 ae. of | 
Lands in Section 36, not owt to be nineral at the date of survey. therect, 
. January 14, 1875, presumptively ‘passed | to. the State under its grant ‘of 
~..- gchool: sections, and after State patent issues to the land without mineral 
reservation, the State has no ‘more. interest in the land other than. to 
--. maintain the title it. undertook to: grant. On the other hand, ifthe land was _ 
ia - known to. be mineral at date of sur vey, the title did not pass. to the ‘State neck 


ab under its. school land. ‘grant, and the State could not transmit by a patent of 


Soe title. which it did not receive. Mining. location on: January 1; 1916, of | 
 Jand which otherwise would pass ‘to the State, known to be mineral at the 


date of ‘the filing of the plat of survey thereof, ‘is not affected by. the act of 20 A 


.. January 25, 1927 (44. Stat. 1026), which. extended the grants. of school : 


_ sections to the various States to. include. ‘sections: mineral in. character., The. 7 


“presumption. that land passed to the State under its original grant is not 
3 conclusive, and - the question may be raised: at any time by any. one in. 
: privity with the Government whether the lands are within. the purew. of =: 
— the grant, and. a miner ral claimant | is in such privity. 7 BE ty: 


ELECTION BY “ABPLICANT FOR MrvrraL Parent TO. TAKE TITLE Unpse, Mista. 
LAWS OF UNITED STATES ‘InstEaD or FROM STATE. , 
As the . ‘Department retains jurisdiction to ‘determine whether or not the 
-jand was known mineral at the date of: survey thereof and the question is 
open and unadjudicated, no legal impediment: is seen in the applicant for 
mineral patent waiving his claim: under the - title from the. State and 
* electing | to take title under the mining laws. of the United - States. Kf, in 
the case where cause exists to set. aside a patent by: procedure in the 
courts and the ‘proceedings may be avoided by surrender of the . patent: 
-. attacked, a fortiori, where a proceeding. in the Land. Department may 
result in an: adjudication rendering the asserted title of. no effect, the 
proceeding may -be avoided by surrendering the title assailed, ee : 


WALrers, First Assistant Secretary. 


~May- 31, 1933, the Sliger Gold Mining Conny filed mee ap- _ 


7 plication Sacramento: 028399 for the Penobscot lode mining claim. : | 
' According to the mineral survey thereof (No. 6129) the claim em- eo 


braces portions of Secs. 25, 26, 35; and 36, T. 13 N., RB. 9 E., M.D. M. 


- The claim was, located J anuary - i, 1916, for eald: in aatte rock in. fog 
. ‘place. The certificate of location was amended May 29, 1982, for the 
alleged. purpose of correcting errors in the description theréin. Ttis:* 
} elsewhere: alleged in support of the application that the amendment 
a was made to aves the certificate conform to the original position of 
} the claim on the ground. The field notes declare that the yaineral cee 
a. survey is identical with the amended location. _ 


The records of the General Land Office. disclose that ike Stabe’ of 


ie land is as. follows: The plat of: survey of the. ore was 
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. : accepted Jaa anuary 14, 1875. ‘Lot i. Sec: 35 was patented to the Conical a = 


.. Pacific Railroad Company. on March 9, 1911. The NwyNwi, ee 


86 into: which the claim intrudes was not returned by. the. Surveyor 


~-. General as mineral in character and, it not appearing that it was 


otherwise excepted, presumptively passed. to the State of California 7 

under its grant of school section under the act of March 3,1853- 

(10 Stat. 244). “Hyppolite Fawot (48 L. D. 114; 118). As si the > 
lands in Secs. 25 and 26 certain withdr awals were ‘made under the 


-. act of June 25, 1910 (36 Stat. 847), prior to the location, and certain 


. other withdrawals were made under section 24 of the. Federal Water _ : 


a _ Power Act. subsequent. to the location, which for. reasons hereinafter ise 


Bet forth need no particular mention. 


AG appears that when the Penobscot alata was otared ah locators ~ 


--were led to believe. that the. claim. ineluded | only ‘public land in- 
Secs. 25 and 26 because of the erroneous delineation on the official 
| plat. of the township of the Sliger quartz claim owned by the appli- -. 
caut, as-in section 25. The south boundary of the former was made 
soincident. with the north boundary of the latter... The Sliger quartz 
claim was designated and surveyed. as lot 38 in 1870 and patent 
issued therefor on January 10, 1874,. “According to the description. - 
in the patent thereof the dain is tied by course and. distance to. thé 
northeast corner of Sec. 36, a then existing | monument, but in the 
diagram recorded with the patent’ it is shown that: the ‘deputy sur-— 
_veyor who surveyed the Slhger claim assumed. that. the line between . 
Secs. 25 and 36 was an east and west, line, whereas the deputy | 
- ynineral surveyor who surveyed the Penobscot. claim finds its course, — 

to be S.. 73°40’ EL from the northwest corner of Sec. 86. ‘The. 
~ district. cadastral engineer does. not. question the position of. the 


 Sliger claim as shown by. ‘Mineral Survey No. 6129, and expresses ae 


the. opinion that the diser epancy between the two mineral surveys ag 
~ to its position is due to the reporting of eommon: boundary between. 


< Secs. 25 and 36 in the official survey of.lot 88 as an east and west 


line. Mineral Survey No. 6129 shows 1.73 acres of Penobscot claim as 


within the boundaries of Sec. 36. | a 
The applicant. alleges that it has acquired ¢ the. title of ihe Binks: : 


a sheously a patent issued therefor to. the land. in Sec. 36 and tendered. . . 


“oA, déed conveying. the same to the United States, supported by an. 


abstract. of title; they: also- allege: ownership of. all land adjoining — 


: ae the Penobscot Ares and’ request that the deed to. the fr action. of eS me 
the claim in Sec..36 be accepted and that fraction be incorporated, oe 


an and become: a part of the patent. proceedings i in or der to render he oo. 


the Sliger and Penobscot contiguous and “to~ preserve: its extra- 


-- Jateral rights on. that portion of the vein which. extends through the = | 
fraction. ee re : -< 5 
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| Affidavits of miners. long acquainted ee the ground: ioe been 


| filed, wherein. it is alleged, znter alza, that a broad vein which had 


| sioner of the General Land Office in his instructions iS the register — | 
of January 14, 1936, held in effect that the land in Sec. 85 must. be © 


been producing gold on the Sliger tn for many years extends 


. and outcrops northward on the fraction and through the Penobscot - 
claim and beyond; that some mining has been done on the fraction 
and the Penobscot claim. and the ground therein has been located | 


and relocated for many years past. 
Upon consideration of the facts as above oe “forth, the Comins: 


eliminated from the application; that the acceptance ‘of a deed for. 


the land in Sec: 36 and conveyance thereof by mineral patent were 


not warranted under the decisions of the Department i in Junita Lode 


—Olaim (18 L. D. 715) ; Matter of Abernathy (17 L. D. 25); Walter 


Tryon. (29. L. D. 475); James W. Bell (52 L. D. 197), as contended 


; by. applicant. The Commissioner distinguishes these cases from the 


present case, in that in the former the. exchange of title was per- ae 


Pane = 


mitted on- the. ground of mistake. He also held that the rights of — 


the State must be considered, it being observed that if title to Sec. 36 | 
did not pass under the original g orant it nevertheless had the right © 


to a determination whether title did not pass to the State under the 


_ provisions of the act of J anuary 25, 1927 (44 Stat. 1088). He there- : | 


fore laid the following requirements: 


You will ‘notify the mineral claimant. that 30 days Peon notice are allowed Be 


in which (1) to file an application to contest. against the State of California _ 
on a charge alleging that the land was known to be mineral in character) | 

_ prior to January 14, 1875; (2) to show cause why: its. application should. not 
be rejected: to the extent of the lands embraced in the amended. location. which a 
-lie outside of. the original boundaries of the claim, because of. conflict with 
withdrawals in Secs. 25 and 26; (3) to show cause why the application should 


not be rejected to the extent of its conflict. with Sec. 35 ; ‘or (4) to appeal, 


Ei and that if no action ‘be taken. ‘within the time ora the AppHeation will ro 
he. finally rejected without further notice. | . ee 


- From this action the applicant has appealed. . | nig oe 
With respect to requirement K(3)? the land -in section oe oP : 


ented at the date of location of the mining claim, it was not subject. . 
to location under the mining law, Burke’v. Southern Pacific R. BR. Oo., 


284 U. S. 669, 701, 702, and as more than six years have elapsed —— 
since the date of patent in the absence of evidence of fraud in its .. © 


procurement, the patent is immune from attack by the United States. 


' See United States v. Winona & St. Peter R. R. Co., 165 U. S. 463; 
| United States v. Chandler-Dundar Co., 209° U. S. 447s ‘Exploration 


Co. v..United States, 247. U. S. 435. A reconveyance should not be 


: ~ allowed except where the Government. would feel compelled to have : 


the court, vacate the patent for fraud, mistake, or inadvertence in 7 
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* issuance. Timea ae ‘supra, E. J. de Sable et als; Trustee, decided ie 2 
July 5, 1934, unreported. The tract 1 in See.: 35 should. be excluded | ‘nS 


from the application, — 
With respect: to the (Conaisibnier’s eater: ‘5 (a): aa : 


ag the act of June 25, 1910, did. not inhibit location for metalliferous _ 
minerals from withdrawals made thereunder, as conceded by the Com- | — 


ce, missioner, and there is nothing to show: that by. amending the. location | 


new adjacent pround: covered: by the withdrawals. under the Federal ea 


Water Power Act was included. in. the location, and it is alleged that 





the: amendment was: merely: to correct. description and. not change eee 


boundaries, there is no sufficient basis for this requirement. 


With respect to the Commissioner’s requirement. ay aititottie 14 ° 


nately the Commissioner prematurely returned the evidence of title 


of the applicant to the lands in Sec. 36.. The Department, therefore, | 


cannot determine the nature of the estate, the instruments. submitted | 
purported to.convey, nor the time thereof, though it is represented in 


behalf of the applicant that such title was acquired eee, after the - ; 


2 date of location of the Penobscot claim. 
But if the land though mineral was “not own oS be. such a 


January 14, 1875, then the land passed to the State, and if the State _ 


an _ patent: iedtied wiehout mineral reservation. and the applicant is vested 


with the title the patent purported. to. grant, the State has no more 


interest or concern in the matter. ae to maintain the. ae Te 2. 22 
.~ undertook to grant. ? 


On the other hand, if ‘the’ land “was awnd 7 a mineral: in ae _ 


_- acter on January 14, 1875, then title did not pass to the State under 


the act of March’ 8, 1858, Mining Co. v. Consolidated Mining Co. ; 


402 U. S. 167, 175, and the State could not transmit by a patent a 7 _ | 


title which it-did noe receive (Instructions. of J anuary 15, 1930, and 
cases there cited (53 I. D. 30, 33) ; Lindley on Mines, Sec: 144 A), not- — 


- withstanding decisions of fie courts of. California. ‘holding patents of 
. the State to school. sections issued on certificates furnished by the local : 


register (furnished without lawful. authority. (31°L. D, 212)) are im: | 


e ‘mune from collateral attack. See Saunders v. La Purisima G. M. Co, - i - E ae 
125 Cal. 159, (57 Pace. 656, 658; Worcester Vv. ais 8 Cal. App. 181, me de 


96 Pac, 335. 
Assuming: that: land" was ‘iowa to he meen in Bs at ie : 


- ericial date, aforesaid, in the absence of prior valid. adverse. claim ~ 


; under. the’ mining laws, the land was subject to the lodation of nes. is 
applicant January 1, 1916. Such location would not be affected by 


the act of J anuary 25, 1927 (44 Stat. 1026), which extended the grants — 
of school sections to the various States to include such sections mineral - ° 
| an character. Mangan and Simpson v. State of Arizona (52L.D. 
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2 While es exists whe piecupeon: that ie dana hued to the - 
| State under: its original gr ant, this presumption is not conclusive but s 


ae ‘is open to contestation in the Land Department. There..is. in. such 


"gases. no preliminary. adjudication, actual .or presumed, by the Land  f 


Department as to the character of the: land. There is no antecedent 7 


_ judgment as there is in homestead and. preemption cases which is final 


and conclusive upon collateral attack. It. follows the question may 


- be raised at any time by. anyone. za privity. with-the Government a 


whether the lands are within the purview of the grants, and a mining © 
- Jocator is in such privity: See oe on Mines, Sec. 144; Wer Vv. 
Standard Oil Co., 278.U. S. 200, 219. hae! ; 
As the Department. retains: jurisdiction to aeteuains aherhar: or 7 
not the land WAs: mineral in character at the crucial date. afor esaid, _ 
_ and that question is open and unadjudicated, no legal. impediment Is 
seen in the applicant waiving its claim founded on a title from the 
State and electing to take title under the mining law of the United 
_. States. As the patent from, the State creates a color of title, a deed . 
from the applicant would seem to be the most: UB DTODE a form. of | 


= extinguishing ‘such: title. . 


It appears that’ at least the error Ge fie, Genea cece Office In 
depicting the Sliger claim as in Secs. 25 and 26 -was'a contributing 

- ¢ause to the error in placing boundaries of the Penobscot in Sec. 36. 
and it is not inappropriate that the Department should be called upon | 


to rectify it if possible. So long as an unrestricted. patent. is out- tie 


_ standing from. the. State predicated on. the assumption that title — 


‘passed under the act’ of March 3, 1853, the State.should not. be-heard a 3 


to: say that it acquired any title vider the act of. February 25, 1927; - 


a The doctrine in. the cases cited by the Commissioner ‘as: impediments. 


to the exchange of title are not incompatible with the views here ex- 


pressed. For, if as announced in such cases, where cause exists to set 


aside a. patent by. procedure in the courts the. proceedings may be 
avoided by a surrender of the patent: attacked, a fortiori, where a. — 


bs : proceeding in the Land Department may result in an. adjudication — S 


rendering | the asserted title of no effect, the: pes ay be oe 


~ avoided by. surrendering the title assailed. 


‘The facts being. as represented there appears no reason. toe appre- a ae 


 hend a, disturbance of the rights of other mineral claimants. by rea- 


gon of any extralateral rights that -would be. granted. as.one of the — 
incidents of a mineral patent. If the. applicant owns the land con- — 
 tiguous to the side lines of the fraction in Sec. 36 there is no one to 
“ee “ese iee to the following of the veins on their dip outside such lines. ©. 
“If they do not own such land it has been held that one holding under — 
a mineral patent. cannot follow his vein. apexing.on his claim across. Spee 


e the boundaries of his own bn. into adjoining land held under | an 
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tae aoaouninel title: Anioior i eailean Gola Mir ining / Oo. v. South a 


| ‘Spring. Hill. Gold: Company, 36 Fed. 668. cant | 
Of course if the St ate reserved the ere in the ae there’ is 


no. other proper. course than. the ‘bringing. of a contest ee as 


: dir ected by the Commissioner... : 
. “The: ‘Commissioner's: instructions ‘are Scie modified to. con: 
< form to ‘these v views and the case: remanded for appropriate procedure. 


| Modified a ond: Remanded. an 


ee 


"CLARENCE CUNNINGHAM ED ie 
Decided Fevr wary 2, 1937 


Coan LANps—CANCELATION OF ‘ENTRy—FRAUD } BY. ;Eyreyaian. IN “Apprtton TO. Mis- Dae. 


TAKE BY. ‘Lanp OFPIcE—APPLICATION FOR. | REPAYMENT: oF _ Purchase ‘Price 2g 


| DENIED. a 


- Section. 2 of. the, act of q une 16, 4880" (21 Stat. 287 3 aes that “wher e, ee om a 
any cause, the entry has been erroneously allowed and cannot be confirmed, | 


- the Secretary of the. Interior shall caused. to be. repaid. ee oe purchase : 
money * * *. paid upon the same * * *. whenever such entry shall 
~~ have been duly canceled by. the ‘Commissioner of the General Land Of- & im 
- fice oe Coal: land entries were canceled because (1) the entrymen Sik 


om had been guilty of fraudulent and illegal conduct, and (2): the entries should. 
oo. not have been allowed because of- defects. apparent on the face of the- ‘papers 
> filed’ The entrymen then applied | ‘for. repayment of the De peice of 1 the es 
lands, pursuant-to the statute. — | : - 


Held: (1) The applications for ape must oe denied neaaine one of ine a 
grounds for. cancelation. of the entries was the fraudulent: conduct of the — ae 
i. entrymen. (2) The: statute. is construed to mean that where one of the — 


| grounds for cancelation of an entry is fraud, ‘repayment must be ‘refused, - 
~ even though. in addition the entry has been erroneously allowed because of 


; ~ mistake « or error ou the part. of.the land. officers. - (3) The’ statute is based | 


upon: equitable. principles, and. should be ‘administered accordingly, -hence, — 
applicants for. repayment, whose: entries have been canceled partly. ‘because — 
_ of their fraudulent conduct, should be. denied ‘relief ; the “clean-hands” é 
~~ doctrine should. be applied. : 
"Henry Cannon (30 L:.D. 362): and ‘Witham D. “Wheeler (30 L. D: 855). aigtin®. 


_ gilished; W. Bs McCord (23. L. D.-187) distinguished, and to the. extent of se i. 


| any possible inconsistency, overruled. 


| Waurens, First Assistant Seoretary: Pa eee | 
These four appeals are from a asco’ of the Coutinisdoner of. the: 


, General Land Office dated ey 8, _ 1930, pied repayment 


. applications. 7 | 
_ The appellants or hei eon in interest were part. ofa group - 


ia of. 33 persons: each of: whom sought to” purchase about 160. acres of : | 


public coal lands in Alaska; a total: area of 5,250 acres. In 1907 they 
each paid the statutory piechines price of $10 per acre to the local 


Cha. land. officials and received from them final certificates and receipts. 
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a “This, in the: apmenelanite of the public land een was ae allowance : 
of an. entry.” United States, v. Colorado Anthracite Company, 225 
U. S. 219, 221. , | 
~- In i911. the 33. entries were 6 cancaled: is the Coiniissiotier ne: the: : 
| Department affirmed his decision. Andrew L. Scofield etal. (414 L.D: 


176,240). The reasons for cancelation were (1): that the entrymen had? 


been: guilty of illegal and fraudulent conduct and’ (2) that the entries 


A should not have been allowed because ot defects apparent on. n the face Bs : 


of the papers filed. | : bas 
The illegal.and fraudulent Fae oanistad of iis: The relevant : 


co ‘statute provided that no person could acquire more than 160 acres and ~ 


no association of persons more than 320 acres of coal lands. Each of. 

the 33 applicants filed sworn statements to the effect that he was mak-— 
_ ing the entry for his owri use and benefit and not for that of any other 
3 party, and: that he had made no agreement by which the title to the 
-Jand or any part of it, or interest a was to Pass to any. other - 


e perenne or-association. - 


The Commissioner’ and the | Department in : canceling the entn ries, 
held | : | 


a First,. that ve Jeveral: locations, filings,” ee entries: were: > inade pursuant ia an 


“understanding and agreement enter ed into by all the claimants: prior to location | 


to: combine the several claims for the joint use and benefit of all the. claimants; — | 
3 ” gécond, that each. location, filing, and entry was: made. with. ‘the unlawful. _pur- 


pose and intent that the titles acquired thereunder should. inure to: the use and 
_ benefit of an. association or. a corporation. formed or to be. formed ve the several 
claimants. 41 L. D. 179, 234, 240. | . 
Tf the true facts had been shateel in . tha papers filed, ‘the’ entries | 
could not have been allowed without violating the statute. The 38 ap- - 
plicants attempted to achieve indirectly and by. misrepresentation. and 
eoncealment.of the facts, what the statute. prohibited, to wit, acquisi- — 


tion of more than 160 acres: by an individual and 320. acres by an 


association. This. was palpably illegal and fraudulent.” United 


_ States v. Trinidad Coal Company, 137 U.S. 160, 167; United States oy 


as Colorado Anthracite Company, 225 U- ‘Ss. 219, 225; United. weer eae 
v. Portland Coal & Coke Company, 173 Fed.. 566. at - 
One of the entrymen, John G. Cunningham, a is nob among ‘the ; 
appellants, thereafter applied. for repayment of his purchase money. 


a . The Commissioner - and the Department granted the spplication. 


When. the case reached the Comptroller General he held: 


The charges against the entry of this claimant and the. entries. of those aSSO-- 
ciated | with hins included a charge. of illegality. and fraud. In ‘the decision. of 
the Commissioner of the General Land. Office, as concurred in by the Secretary | 
of the Interior, it was found that the charges had been sustained. In view 
_ thereof, the claim for ‘ee must. be. and is disallowed. o Dee. Comp. Get: 


= 318, 320. 
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ee G. Caunivehans then commeiiced an action in ‘the Cour of — 


Claims. The United. States interposed the plea to the. jurisdiction of 


the court that plaintiff had commenced his action more than six years - .- 


| after. his claim had been allowed by the Secretary of. the Interior. — 
The question of. law raised by that plea was the sole issue before the — 


- x ‘court. ‘The court sustained es epee and. dismissed the. Deaton ‘By ae - 


_ way of dictum, it was said: 


‘The case is a peculiar and unfortunate one as it seems that t plaintift had - 5 SS Bs 
| meritorious claim which. had been allowed and ought to have been: paid,-but we - oe 
— can. only decide the legal. questions. For relief on the ground that a moral. obs i = 


ligation exists. to return. the sum paid. by plaintiff, application’ must be made ie ~ 


- Congress. _ Cunningh ane. v. United States, 83 Court. of Claims 696. 


Apparently this dictum was based. on the fact, that the Department had | 
allowed the claim. The dictum is of no force as precedent. And we 
“are convinced-the claim: of J ohn G. Cunningham was improvidently | 

allowed by. the Department. The claims of the appellants. for repay- - 

ment of their purchase money similarly should not be. allowed. ~ 
The applications for repayment were made under. section 2 of the 
act of J une 16, 1880. (t Stat, 287, 43 Uz S. C. 263). Tt provides that— 


aes where, from. any. cause, the. entry has. been. erroneously allowed yc cares be . 


confirmed, the. Secretary of: the- ‘Interior shall cause: to be repaid . * * pur) 
chase money _ *: paid: upon the same Sa * in whenever such any shall 
_ have been duly canceled by ‘the Commissioner of the General Land Office. ea a 
The words $ “erroneously allowed”. have been’ held to denote. “some 
mistake or error on the part.of the land officers whereby. an entry. is 

| allowed. when it. should be disallowed, and not some - fraud. or false 
. pretense practiced on them wher eby an. applicant appears. to be en-. 


~~ titled. to the allowance: of an entry. when i in. truth he is not.” United — 


- States v. Colorado. Anthracite Company, 295 U. 8. S19, 994, Tt. is 
true that in the cases before us the land officers erroneously. allowed — 
_ the entries because there were defects apparent on the face of. the 


_ papers filed.. But the entire transaction was colored by the illegal » . 


and fraudulent purpose and conduct of the entrymen. This was the > 


; dominant pervading reason for the cancelation of the entries, to the 
| Pecan ot which the Commissioner: devoted. some: 50 pages of ae 


- But even it his were. not ‘sO and the two: goons: for Ecos : 


| 4 of equal. dignity, we hold that. repayment. may. not be allowed — Le 
when fraud is one-of the reasons for cancelation. The reasoning 7 


which suppor ts the-rule that an allowance of an entry. is not erro-_ 


-- neous if the err or was the result of the entrymen’s fraud, is “that it 


| was not the. purpose. of Congress to authorize the ‘repayment. of 
_. ‘moneys. paid in connection with an attempt to acquire illegally. a 
a tract of public land... To hold otherwise would as a aaa _ 
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| on roe sad’ ee wwhidh: ae ser ‘ously. ibadere = the : tae 


administration of the public-land’ laws.” F rackelton vy. United 


States, 54 Ct. Cls. 152; 157. This. reasoning is ‘just aS applicable to - fe 


2 the situation where fraud | is the only eround for cancelation as to the 


one where there are other grounds aswell. To hold otherwise would eo 
| ‘similarly place. a premium:-on fraud and concealment. ‘It would per-. 


| mit the wrongdoer to eab on and benefit by the: error of the | 
ee dane officers. , 
. . Moreover, it weould: be inequitable + to aioe: ees ee ven 


eicumstances: A court of equity would view the applications for - 


purchase as having been tainted with fraud, hold that the entrymen | 
were coming: into court. with unclean hands, and. refuse. relief. Pom-. 


-ir eroy, Equity Jurisprudence,. 4th Ed., Sec. 401. -“We speak. of the | ; - 


view which equity would take of thie matter, because it is manifest 
that the act of 1880 proceeds upon equitable principles and is in- — 

: tended to be. administered accordingly.” United States v. Colorado. 
Anthracite Company, 225 U. S. 219, 223; Quinn v. United States, 
_ 52 Ct. Cls. 496, 502. The “clean- hands” ‘doctrine should be applied oo 4: 


and the appellants should be ‘denied the relief of repayment. 


The appellants cite three departmental decisions. In # enry ban ree 


: non (30 L. D. 362) and William D. Wheeler. (80 L. D. 355) no fraud 
was involved, W. H: McCord (28 Le D. 137 ) may be distinguished : 
in that there the entry was canceled onthe sole ground that it was. 


not subject to entry, even though it later appeared that the final proof — 7 : 
which had been submitted was false. To the extent of any possible — 


- inconsistency with this decision, the McCord case is — overruled. 7 ie 


_ The decision of the Commissioner 3 is affirmed. oe as 


a 


| “ROBERT L. GRAY, ET AL, 
ON REHEARING 


"Decided February 2, 1987 


oan Honsrean | ENrey—Wrrepnawar OF PrevegEnce RicuT. Warver, 


A waiver or withdrawal of preference right to enter. is not governed By? the > 


2 Stas act of May 14, 1880. _ The: filing of: a. waiver of preference right: before the | 2 
De ae end of the preference right period can be held to be a mere notice of inten: — 
tion’ not to’ take advantage of that preference right, and. if. nothing is done 


- in reliance upon. the: same it can be withdrawn and the: Rete ‘right : 
7s exercised. : JT , s ae YS 
. Woe First Assistant eae | | | aye 
The attorneys for the Bagdad Coppa Corporation 4 filed a ae 7 
motion for rehearing of the Department’s decision of May 21, 1936, 


+ in the: above-entitled case, and the same was eranted on. October 6, 


a 1936. ‘Thereafter copies of the motion and 1, argument in support i 


a ee "DECISIONS OF THE DEPARTMENT. OF THE. INTERIOR | oe = a 


os! : oa were: cdorvodi upon the attor neys. for Robert L. nly, She have 77 7 
| served and filed an answer. thereto.. The cause is. sie cba COM. 


plete for consideration. and determination. 


For ready veference, a brief — of the « case is. set, forth as. ee : 


| follows: 


In Mar roh J 1934 ‘Roba a Gr ay commerce a. contest: eo ‘the 


ee -,, shoes: raising homestead . entry of- William Mueller, embracing. 640. 


> acres i in Secs, 8,10, and 11, T. 14 N., R.9 W., G. & SR. M., Arizona, 
charging abandonment. The eate yman did not. answer. after. dae. - 

_ service of contest. notice and on May 35 1934, the register: of the ‘diss 00: . 

_ trict land office transmitted all the papers in the case to the General ah ote 


Land Office and recommended cancelation of the entry... 


2 together with an Indian exchange selection list by the: Bagdad Cop- : ~ 
per Corporation for the land’ which had been embraced i in the entry. 


On May 12, 1934, a. relinquishment. of Mueller’ Ss. eniey was. filed, ue 


The selection list: was suspended and Gray was. notified of his pref- 


81, Gray filed a waiver of his preference right : and at the same time his. . Hi 


erence right of. entry by virture of his.contest on May 14. On May 


son, Ingle G.. Gray, filed’ an. application, 10. ‘inake. Be. stock- EINE 
homestead entry for part. of the. Jand. » “e oe 
On June 1, 19384, Gray filed an. application for Sith dieial of his 
waiver of prefer ence. right, stating that the waiver had been. filed i in 
order to allow his son to make entry. and in ignorance of the prior 


filing of the selection list. Ingle G. Gr By withdr ew his application . 
~ on June 12. : | 


The Commissioner of thie Gangs al Rand Office by. de of August _ 


ae 1%, 1984, rejected Gray’s: application for withdrawal of. his walver. 


_ Gray. appealed aud by decision of: June 24, 19385, the Department aes a 


affirmed the Commissioner’ s action, stating ae ae as Gray 
ae had filed no ‘application: to enter within : 30 Gays: from. notice of his a 
a pr eference right, said right: elapsed. - Ss 


ts Subsequently the Commissioner found that: Gao had filed a ieee -_ 
or alsing homestead. application ‘for part of. the land involved and. some. 
_ -< other | Jand.on June 12, 1934, within the preference: right period; that. 
oo. thig application. had’ been suspended for lack of: designation of two. 
wae subdivisions; and that upon. withdrawal by. Gr ay as to these two subse 
- divisions entry. had been allow ed ou. October 28, 1935. The Commis- ot 


: — loner made report: of the matter to. the D Department « on May 11, 19386. 


hoe 2 En the decision. complained of the Department vacated. its forme? 2 
Pa decisions reversed the -Commissioner’s ‘decision of August. 17, 1984.0 3 
_.. allowed Gray’s entry to. remain intact, aud directed. rejection: of the. - Sa 

c. selection. list.to the extent’ of. conflict with Gray’s entry. This action — ne 

-» was taken for the reasons that the for mer decisions were made under 
aa misunderstanding of the facts; that: Gray's Ss Waiver pee "prefer ence” 2 
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_ right was an ie Cambie miiiatale “that he filea a proper Pa pplicaieann to. 
-enter within the preference right period ; and that the Bagdad Copper _ 
_ Uorporation was merely relegated to the position ‘it. arse when Y 
. its selection: list. was filed. a , 
The attorneys for the corporation have jatrael numerous ee 
tions of error and have submitted a, lengthy brief and argument. They 


- contend that there was error in. vacating the. former decision without : 


~ affor ‘ding the corporation, through its attorneys, ‘a right to appear | 


and set forth its case; error in holding that the prior decisions were © 
made under a misunderstanding of the facts; error in holding that 
> Gray’s waiver. was filed through excusable ignorance; and’ error in 3 

holding that: the corporation was simply. relegated to the’ position ie) x 


occupied when it filed its selection. They allege that the corporation _ 
has. incurred an expense of about $3, 000 in purchasing and. applying ae 


‘ aa scrip, in examination of the lands, and in attorneys’ fees. - 
_ Numerous decisions have been cited to the effect that a preference ae 
CZ “right j is personal and cannot be assigned or transferred, _and that Wo. : 
a waiver is filed the land: becomes subject to entry. a pte Oe 
“But these decisions merely ‘establish that Gray auld net: assign. | 


his preference right to his son and that if Gray. attempted to waive 


: his preference richt 3 in favor of his son the Bagdad Copper Corpora- _ 


tion would take precedence. over his son.: But they: are not authority — 
for holding that the mere filing by Gray of the waiver of his prefer- 
ence right immediately, completely,. and. irrevocably: extinguished his — 
preference right in the absence of loss or detriment to another — 


- | directly due to and induced by the waiver, 


In section 2 of the act of May 14, 1880 (21 Stat. 140), as. amended ae 


aes by the act of J uly, 26, 1892: (27 i Stat. OT 0),3 it is provided: 


In. all cases where: any person’ has. contested, paid the: land-office fees, oud 


procured. the cancellation of. any preemption, homestead, or timber -culture entry, mee 


~ he shall be notified by the register of the land Office in which such, land is situ- 3 - 


eS ated of such cancellation, ‘and shall be allowed aes aah from. date: of. such en 
-. notice to enter: said lands. 5 om ano ‘ . 


- There is no statutory provision’ directly senliodiie to waiver or oo 2 


ys withdrawal of preference right. to:enter. In the first, section of. the es ae 


: pe act of May 14, 1880, it 1s ‘provided— oe 


That when. a preemption, homestead, or. timber- culture: ddimant ‘shall. file ; = 
a written relinquishment of his claim in the ‘local land: office, the land: ‘covered. 


oo by such claim shall be held as open to settlement and entry without further ee. Soe 


action on the part of the Commissioner. of the. General Land Office. 


= The statute has been. uniformly construed as being applicable re 
-. to entries or the equivalent. thereof, that’ is to. say,. appropriations - 


: under the. public land laws which’ while: of record segregate the land - - 


o oe lage from other, - appligation ¢ or palin Sullivan v. pak eae 
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(@ LD. 567) Stanley. Myers co L. D. 596) Martin Judge (9 


L. D. 17 1). 
In the testis: of. any statutory provision or Medsiont to the contrary 
‘thie Department j is free to hold that. the filing of the waiver before 


eu the end of the preference right period. was a mere notice of intention — ; 
. not to take advantage of that. preference right, and if nothing was .. 


~ done in reliance upon the same it. could be ‘withdrawn and: the 


= preference right exercised. 


The corporation has not made any allegation that i its pectin was: 


a changed to its: disadvantage by any act. on its part between the time 


that Gray. filed his waiver and. the. withdrawal thereof or the filing : 


- of his application in the exercise of his preference right. In these oe 
circumstances the. Department was. justified in holding that by re- 


; 2 lieving. Gray from the consequences of. his excusable. mistake the ae oe ‘ 
Bagdad. Copper Corporation was simply Pa ae to » the position fae 


re it occupied. when it filed its selection. . | ae 
~The decision, complained of was nendeeea without giving oe Bag- 2 


we dad: ‘Corporation prior opportunity to be heard in opposition. But . 7 


the corporation has been permitted to. present. all its questions of law | 


7 and allegations of fact, in its motion, brief, and. argument. | All has —_ 


been very carefully considered but: ‘nowheré 1s there any showing | 


that the. corporation actually changed its position so that. it can. 


; assert that Gray’ Ss Walver prior to the filing of his homestead applica. . weed 
oe tion caused. it to take some action to its loss or detriment. ae Be 
. For want: of such showing there is. no ground for any. order: of sve 


i Hearing to take ‘testimony, and-there is no ground for reversing, or 2 | 
- modifying the action which. the. Department has taken, oe Es 


Upon. careful consideration of the. entire. record the Department 3 os 


| ; : has come to: the conclusion that there. iS No reversible error, in ‘the. ee 
_ decision of gical al, , 1936, and the same is adhered to. | 


M otion Dismissed, ae 
ELIGIBILITY OF INDIANS AND. INDIAN PUEBLOS FOR GRAZIN Go 
| PRIVILEGES UNDER THE TAYLOR GRAZING eae 


~ 


“Opinion, Pebruary 13, 1987 


ae a TAYLOR Grane: Agr—Quatirrositions OF aioe FOR: Grazne Privineses— 5 aaaae 


* ELIGIBILITY OF: INDI. ANS—INDIAN CrTzENSHIP.. a 


Under. the “Taylor. Grazing “Act: individual: applicants for’ grazing ee a = a 
; must be stock owners. and. citizens or prospective citizens. . “Indians . who i Pot 


OS are’ stock owners are eligible: applicants as. all Indians born in the United — 


ee States are. citizens under the act of June 2 2, 1924, regardless of their pidine: 8 


one tenance of tribal relations or: their residence within’ or without. Indian - a v e : 


ae reservations. | The ‘Taylor. Grazing Act does: not. authorize ‘discrimination : aoe ae 


i against. applicants | because _ of race, -enardianship,, or other Personal ns _ in 


ie -eondition. . 
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“TYLOR, ‘Gracin. ‘Act—Prevmrniton IN" ISSUANCE OF Graze Purvitsces—Exio- 
‘BILITY OF INDIANS. FOR PREFERENCE. = a Pe 
“Indian stock owners. who own. any interest in land. or. any: occupancy ight in 
; tribal land. or any water rights would be. entitled to preference in the is- - 
a stance of grazing privileges: under the Taylor Grazing Act and the regu- R. 
-. lations pursuant thereto, and the location’ of ‘the’ Jand or water involved, ~ 
ies within. or without: an Indian reservation, would be material only in de- - 
_°. termining: the > right of the Indians to first, consideration within the. ‘pre-— 

a 7 ferred class.. | | | | : 


: INDIANS ON Rusmpvations—RicH? To. Use Apgacent Pusrie Donarx—Errner « OF ; 
“CoNTINUED UsE,. | - | i ; 7 
- Indians on. reservations are not. prohibited froin . using: “the: adjacent ‘public’ - 
: domain for livestock grazing,. and- where such use has continued the — 
oe requisite time, the Indian’ users,. ‘otherwise qualified, may ‘be. entitled to . 
- . first consideration in the issuance of: grazing. ‘privileges. a mi te eee Me 
ce INpIANs—Capacrry TO ‘Conteact—Issvance OF ‘Grazing ‘Privitnons—Acwnor 
udinns are capable of. contracting without governmental : supervision except aS 
_.. where Indian property is involved: in which the: United. States: has an. 
interest. ‘Therefore: grazing privileges | may be issued ‘directly. to Indian - 
applicants - unless practical administration requires: Regotiatloy of “grazing | 
contracts: through the Indian ageucy. ee en es ee 


ie INDIAN ‘Punptos—ELiGIBiiry FOR. Graze. Parvitrces—Pumeto. AS Conpoxarion. - 
Indian pueblos in: ‘New Mexico. care ‘qualified | applicants for grazing privileges 


‘ if they are: stock owners, as’ pueblos are corpor ‘ations authorized to do busi-. 


ness: under, the laws..of New Mexico and are therefore within the eoenan 
| tion of. qualified applicants in the: ‘Taylor. cats Act. Nee? a 

: Marcon, Solicitor: ts a ae ew : 

My: opinion has been. equals on: ‘certain questions: ‘dealing with 
the eligibility of Indians and particularly the Pueblo- Indians and 
the Pueblos themselves to Teceive grazing privileges within the graz- 


Se ing districts established under the so- called Taylor Grazing Act (Act 
of June 28, 1934, 48 Stat. 1269), as amended by: the: Act of June 26, 
- 1936 (49 Stat. 197 6). These questions: are posed” in the letter. to you: 


of December 2. 1936, of the Acting. Director of aa Division of E Grab: ~ 
. “ing | and. are set: for' th as follows: Sees | 


oT Is an: Indian. who. has ae all tribal felations. entitled ‘to. on “ 
the same consideration for. grazing privileges: as other hs ee 
zens - of the United States: ‘possessing the’  mapancare a 


prescribed by the Taylor Grazing Act? 


a Is an Indian who maintains tribal comtiections but’ who “may ee 
reside | upon. an allotment: outside of ca "reservation entitled goe 


to. Tecelve equal consideration ? ~ 


7 oe Is. an Indian maintaining tribal. aglations ana ‘eeing within, oe 
“a reservation entitled to grazing: pr ivileges. within an aestab- Dee. 


“ished: ‘grazing district? 
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4. If entitled to. sich “privileges. in any case, ‘should the matter’ | 
_be taken up with him individually or with the proper: eee 
cial of the. Indian. Service having jurisdiction? eg 


- The Acting Director also requests an. opinion on the follwing two | 
questions raised oe the panacea of the United Pueblos Andian Es 
_ “Agency? ; : | 


Grazing Act entitled to the benefits of the act? - Re 
ea Are: individual Indians of a particular Pueblo oe can meet 
the requirements of. the Taylor Act entitled: to its: benefits be. 


_ “The answer to these questions depends. upon. the provisions’ of the 
“Taylor. Grazing Act. defining the persons to. whom. the Secretary 


t Is an Tea Pueblo. Sue qualified under the b Baylor ose 


= : of the Interior is. authorized to grant the. privilege of grazing live- eae 
~ _ stock onthe grazing districts. These provisions are found in section. 


~. 3 and, insofar as they are. Applicable to these: eens, read as” So 


ie follows: 


: “That the. Secretary oe. the Inter ior is her eby author ized. toi issue or. Cause St be 7 
* ¥agued. permits to. ‘graze livestock. on “stich. grazing. districts. to ‘such " bona fide Age 


‘ settlers, residents, and other. stock: owners as: under his rules and: regulations i ee 


are entitled to par ticipate in the use of.the range, upon the. payment. annually 


of: reasonable: fees, ln each case. to ‘be fixed or determined from: time to time: 


Provided, ‘That grazing permits: shall. be ‘issued only to. ‘citizens of the United : a ; 
- States or: to those who have filed the necessary. declarations ‘of intention to 


_. become such, as required by the naturalization laws and to groups, associations, _ 


or corporations: authorized | to. -conduét: business. ‘under » the. laws. of the: ‘State = 
| in. which the grazing. district. ‘is’ located. Preference, shall. be given in. the — Be 
- issuance of. grazing. permits to those within or near a district who are land- 


75 owners: engaged in ‘the. livestock. -business, bona: fide. occupants : or ‘settlers, or 


Rie owners’ Lf: water or water rights, a& may. ‘be. riecessary to permit’ te. pce Px | . ie 
i use of lands, water or: water vights owned, occupied, or leased by them, PS Pe 


Under. these: pr ovisions, in order to be qualified to apply grazing 


/ : privileges, the applicant. must. be. a stock owner entitled to participate - ae: = 
in the use of the range. under’ the Rules and. Regulations of the *. 


es Secretary: of the Interior and must be either a, citizen ‘or “prospective: %, 


~~... gitizen. of the United States or a “group, association, or corporation | nis 
ty ” authorized to conduct’ business. under the laws: of the State.” The: Peas 
~~ Rules and: Regulations. of the Secretary of the Interior, approved — ae 
- March 2, 1936, and amended January 28, 1937, forthe issuance of. 


ee privileges tinder this. act, provide. that: an ‘applicant for. a grazing © 


. Hieense is qualified if he owns livestock and is either (1) a citizen» oe. 
oor prospective citizen. of the United ‘States; ‘or (2) a. “group, associa- 


: OE AION, or corporation authorized to condtict® business under the laws e an 2 ” 
Pay 0 the. State i in which the: grazing: ‘district is. located.’ ee ee ed 
| 7 » However, both ‘the- act: and the regulations. make: ‘B: ‘distinction ‘per Pe, ae 


ten _persons who~ are. qualified applicants, and: “pers sons ‘who | are = — 
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; entitled to preference In . the issuance of grazing sree: This 7 


distinction is based upon the fact that the grazing districts are in- 


7: adequate to provide forage for the stock of all applicants, The act 

- provides. that preference shall be given to those “within or hear a. 
district” who are landowners engaged in the livestock business, bona 
__ fide occupants or settlers, or owners of water or water rights. ‘The 
‘amended Regulations recite these preferred classifications and pro-- 

vide definitions to assist in their application. The most relevant to 

-. the question-at hand i is the definition of bona fide occupancy: as actual — 

and exclusive occupancy during: the grazing period under a pos- — 
_sessory right. When the range is insufficient for all in the preferred : 


class, those who have dependent commensurate property which had ~ 


been used for a specified period in connection with the public range. 
- will receive first consideration in the granting of privileges. . “De- : 
pendent commensurate property” is defined in the Regulations to be — 


-.- such property as is dependent on the public range to maintain its 
_ proper use and sufficient to provide proper protection, according to a ¢ 
__ Jocal custom, for the number of livestock: owas the eg for which . 
the public range is inadequate. | Ten. 
As the first three: questions. presented by: ns Division of Grazing > 
and the second: question-raised by the United Pueblos Indian Agency. 


all deal with the right of individual Indians to’ participate in graz-_ 


fe ing privileges, I am answering these four questions together. In 


“my opinion all four questions should be answered in the affirmative. 7 s | 
” . Under section 3 of the act and the. Regulations of the Secretary all 
- . Indians who are. livestock owners and who are. citizens of the United 


States | are qualified. applicants for grazing privileges: Since the 


passage of the act of J une 2, 1924 (43. Stat. 953), all Indians born | ‘ te ie 
-. within the United States are citizens of the United. States. Such: 


Indians are citizens whether. or not they have severed. their. ‘tribal 


ae relations.and whether or not they are residing within, or without. ane 


': Indian reservation. It has been repeatedly determined in the courts: © 


| ir that. citizenship. is not incompatible with F ederal wardship. or. the par 


maintenance of tribal relations. Williams v. Johnson, 239 U.S. 4145. Pee 


United States v. Ramsey, 271.U: Ss. 461. “From the way in which the - 


_.. .questions submitted by the Division of Grazing are framed it appears — : 


oe . that the hesitancy of the local officers of the grazing districts to grant 


"3 privileges. to Indians may have been based upon an assumption that — 


~ “Tndians maintaining tribal ‘relations. or having allotments. within as ae 


te a reservation: were not citizens of. the United States. a. § 
_.. ‘The possession of an: allotment by an Indian. would ‘be: significant: ne 
a only i in showing: him a. landowner. or oceupant- and entitled: to-prefer- © 


ence. However, it.is not necessary that an Indian own an. allotment mes 
oo in order to be. entitled. ‘to preference: : An Indian. who | owns any fae 
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- Thiebost in land, eae as an hans interest or an occupancy right | 


in tribal land, giving him the right of possession,-or has ownership of © ne 


_ water rights under proper authority ‘would undoubtedly, under the — 
regulations, come within the definition of a qualified applicant en- 


titled to preference. — The location: of the allotment or other land | 


- - Interest of an. Indian. within or without an Indian reservation is 


material only in connection with his opportunity to obtain first con- 
- gideration under the Regulations i in the issuance of grazing licenses 7 
to preferred applicants. For example, if an Indian is a stock owner | 


and has an allotment: within | or near a “grazing district and such - 


~ allotment. is dependent commensurate. property:which had been used 


in connection-with the public domain for grazing purposes for the | ; 


required time, such Indian would be entitled to first consideration. 
From the information submitted in-the letter, dated October 20, 


| 1986, of the Superintendent of the United Pueblos Indian Agency to 


the Commissioner of Indian: Affairs, it appears that the Indians of . 


4 the Santa Ana. Pueblo have used for grazing purposes from time | 
; - immemorial the public domain between.the Old Santa Ana. Pueblo 
Grant and the Ranchitos Grant now part of a grazing district. It 


~ would appear. therefore from these facts that these Santa Ana In- “g 
. dians are not only qualified preferred applicants for grazing privi- 
 Jeges but would probably be entitled to first. consideration in the . 
. obtaining of licenses. under the Regulations: as: they are “evidently —_ 


stock owners, citizens, and occupants of land which is dependent on. pesew 
the public domain aa has been used in that connection for the requi-° — 


site time. The same possibility of obtaining licenses would apply to 


~ Indians” ‘of: other. pueblos or reservations who have been. accustomed 


oe over a long number of years to use. the: public domain adjacent. to | =o, 
their reservation for erazing purposes. Besides the Indians of the _ 


: ~ Santa Ana Pueblo, I am informed by the Indian Office that this © a 
~ eustom is common: with. the Indians of. the Navajo, Consolidated Ute, 


and: Uncompahgre Reservations. The: use by the Indians residing on - 


oe reservations of ‘the adjacent public domain: for grazing purposes is 


3 entirely. legitimate. . There are no statutes or regulations prohibiting | ; a 


~.* it-and the. practice is.as ‘permissible. as the usage’ of a ‘public oe 

ne domain: for grazing purposes. by. other landholders... ° — ate 

_ My answer to. these four questions is based. upon a ‘peading of ihe - oe 
| plain language of section 3 ofthe act and. of:the departmental. Regu- 


: ce Jations. Since the act and the Regulations make all. individuals who — Ki 
are stock owners and citizens. qualified applicants,. it is. obvious: that: ~ 


_ there. is intended no. discrimination because of: race or status- of 2 )6 8 


- s guardianship or other purely. personal. conditions. There i is no indi-~ : Se 
~ gation whatsoever in the legislative history of the act or in the hear- .. 


; ings before the Senate and House Cominittees on Public Lands that. eee ite 


any discrimination on n such grounds w was intended, 
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| Ga reply: to the Pes question of thes Division. ee Gene as. ie 
nether the matter of grazing: privileges, should: be. taken’ up with | 


the Indian individually | or with the proper official of the Indian: — 


Service, it should be. pointed. out that an. Indian, although a. tribal : 
| “member anda ward of the Government, is capable of making con- 
tracts and that these contracts require. supervision . only insofar. as. - 


- they may deal. with the disposition of property held in trust by the 


United States. In re Stringer’s Estate, 61 Mont. 178, 201 Pac. 693. 


An Indian would, therefore, be capable. of applying for such privi-_ a 


leges and entering into the necessary contractual obligations. without 
the intervention. of. the agency officials. However, as a matter of 


practical administration. it may be. found. advisable to consult the . 


if agency officials, especially if.a large number of. Indians desire graz- | | 
| ing privileges, and to negotiate their grant through the agency. 


.- The. final question relates to the eligibility of a Pueblo as such 
to receive. grazing privileges. Under. the above- quoted section 8-0f .- 


the act and the Regulations. of the Department, a Pueblo would be: 3 


a qualified applicant for a, permit: if it itself was a stock owner, ee 


-. gince,a Pueblo falls within the second requisite for. being a qualified. 


= applicant, namely, ‘ ‘a group, association, or corporation. authorized 7 ee 
to conduct business under the laws of the State.” A Pueblo:is a 


corporation under the laws of New Mexico. and. as a corporation of 


New Mexico ‘is authorized, to carry on its business and affairs in. — 


oa accordance with State law. The fact. that a Pueblo i 1s-a corpor ation — 


under the. laws of New Mexico has ‘received most. decisive statement 

in the Supreme Court in the cases ‘of Lane. v, The Pueblo: of Santa 
Rosa, 249 U. 8. 110; United States v. Candelaria, oT U.S. 482; and 
Pueblo of Santa Rosin v. Lane, 49 App. D.C. 411. ‘The law of Ne ew... 
com Mexico on this subject. appears in section . 2784 of the 1915 compile: . bau 


i tion of Statutes of New Mexico, and reads as follows: 


Re The: inhabitants: within the State of New Mexico, known by. hee name. of ‘the Se 
: Pueblo: Indians, and | ‘living. in. ‘towns or -yillages built. on ‘lands granted. to: such « aS : 

Indians. by: the. laws of Spain and Mexico, and conceding to. such. inhabitants . 
certain. lands: and: privileges, to ‘be- “used. for. the. common benefit, care severally ; ee 


: © hereby cr eated. and constituted. bodies ‘politic and | corporate, and shall be known. oie ee 
_. in the law by the name of the Pueblo. de-- , , = 
Name they. and. their’ “successors: shall Tiavé’ perpetual succession, sue’ ‘and. be. — 








(naming. it), and by. that oo : 


sued,: ‘plead. and ‘be impleaded, bring and. defend. in’ any. court: ‘of: law or equity. ie x - 
all such actions, pleas,” ‘and: matters: “whatsoever, -Proper to. ‘recover; protect, _ 


ne. : reclaim, | ‘demand or assert. the cee of such inhabitants, | or any. individual aoe 


~ thereof, “to. any:: ‘lands, tenements, 0 : hereditaments, possessed, occupied, * or — 


a a" -@laimed contrary to law, ‘by. any: coe “whatsoever, and to bring. and defend ° Be ae 

Bie all such. actions, and to. resist” any, encroachnient, claim. Or: trespass made: ‘upmn aa 
“-. such:lands, tenements, or hereditaments belonging to’ said inhabitants, or to any. ee 
ou7 individual. ae : Joes oe hc ad Cae ie 


- “While. the hier functions of the: Publis: are , the: carrying on ave ae = 


own government: and 1 internal affairs, At ‘pursties any business activ- ; _ 
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a ‘ties swith. ‘Wonaiémbeiw of the Pueblo. It: may piirehass, ‘pel: rent, 


: : and otherwise dispose of real and personal property. and privileg es, é | 
except that the land: of the Pueblo and property held in trust by 
the ‘United’ States-could- not be. sold: without the consent of the 


United States. Cf: Pueblo-of Santa Rosa v. Fall, 273 U.S. 3155. a 
| United: States v. Candelaria, 271 U.S. 432. The fact that some of 


-. the transactions between: the: Pueblo and. nonmembers of the Pueblo. — 
are under the laws and supervision of the Federal Government: does ~~: 3 
not negative the fact that. other: transactions. ‘not. covered by such .. .; 
laws or supervision, would be carried. on in: accordance with State 


law. Therefore, I am of the : opinion that the first question s submitted — 


| : by the. Superintendent of the United Pueblos Indian paeeney = should = _ 
Bs be answered ‘in the affirmative. - 
~ In summary, itis my opinion thet Trciane Gis are ‘stook: owners 


and citizens are qualified applicants | to. receive grazing ‘privileges © 


*s and that an Indian Pueblo which is itself a stock owner in its com- 


munity or corporate capacity is likewise a qualified applicant for _ 
grazing privileges. The actual obtaining of such: privileges i is, how- 
ever, dependent upon: whether the Indian applicants fulfill the. re= 
quirements in the Regulations for. obtaining the necessary “preference. : 
‘But the determination of such preference depends on the. finding of | 
~ certain prescribed facts and should not be affected by the status of 
- the: applicants ° as Indians or * residents: of a reservation | or Indian 
: corporations. — | a : 

Approved: Febuary. 13: , 1987. 
| _ Oscar L. » mara, woesh 

oe i, a _ Assistant ‘Seoretary. 





- AUSTIN Vv, ‘MANN 


Decided Pebruary 1, 1987 cae” 


2 Mintne Cuarm—Surrrotency « OF > EVIDENCE, 


_ Evidence of. the. existence of mineralized ‘vein held insiticient: tS warrant - . 
cancelation of. a homestead. entry. made under 2289 Revised Statutes. at 


Mere proximity of valuable mines, | without a. showing that the veins 


worked intersect’ the: elaim, 1 is insufficient, to stamp the land as valuable = : i. & 


| for. mineral. | 
; Warmers, First Assistant Seoreianys = 
- George Austin: et al. have appealed from so ‘much of the’ decent 


~ of the. Commissioner: of the General Land Office rendered November ia 
18, 1935, as held their contest against the homestead entry of Ralph 
Ps Mann, Coeur: @Alene 013442, made under Section. 2289, eae | 


~ Statutes, for dismissal. 
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Mann filed his application February 21, “1938, for lot. 2, SWYNWi, . : 
Sec. 32, T..48 N., R 5 E., B. M., whieh was allowed. February Dig? 


1933. The Soni affidavit alleged: in substance that the entry — 


was: in conflict with the Silver Rock, Humdinger, and Cracker Jack —— 
: lode mining claims located October. 18, 1932, on which were exposed — 


veins in mineral rock in place containing quartz and iron, and that 


_ __. the land was more valuable for mineral. than for. other purposes. —— 
Upon evidence adduced at a hearing between the parties, the Com- . 


“missioner disagreed with the finding of the register that. adequate 
discoveries had been made and that the land-was valuable for min- 


eral, and held the evidence insufficient to establish either. allegation, - 
p The evidence shows that the claims are situated. in-a. mining dis: — | 
2 trict and in a mineral belt containing mines some of which are less 

than one-half mile from these claims, which. have. produced or are _ 

now producing large quantities of commercial ore. It 1s not. show TN, 


_ however, that any of the pr oductive veins penetrate. or would likely. 
: penetrate the lands i in question. With respect to the Humdinger and 
Cracker Jack claims, the evidence of mineralization is*very. meager, - 
All the work that. appears to have been done on these two. claims, ex- 
-cepting. perfunctory assessment. work in years when such was re- 
quired; was the digging of two discovery pits, one. on each claim, 10 
feet deep. Mining engineer Hall merely states that there was inca 
rock in place in the. discovery pit on the Humdinger. Dancer, one © 
of the locators, asserts that he found mineralized rock. in: place m 
each, but he did not know what to call it, that it was a kind of quartz- 
ite, noe oxidized iron, and that he took no assays to ascertain if it 
-was valuable. ‘Burch, a co-locator, testifying for. contestee, who as 
~ Dancer admits saw these holes, states fone, were in loose gravel and 
disclosed no bedrock. ce 
By a preponderance of ance it is shown that tee: is on he 


| "Silver Rock claim, traversing it from end to end, a quartz vein con- 
taining oxidized iron exposed. in certain excavation along its course — 


in the nomenclature of some of the witnesses termed an iron gossan — 
or capping. The miners and. mining engineers testifying for con- 
testants state, in effect, that this vein is of no value in itself but is 


valuable as an iadicuion. of valuable or es at. depth. and that similar 


disclosures on other. Jands in the Coeur ‘@Alene. district have lead | 
: to valuable deposits of mineral; that. these iron- -oxidized outcroppings 


are the usual but not invariable indicia of the presence of valuable | a 


- ores at depth and for that reason the vein in question warrants. de-— 
= velopment. It, however, is shown that the. vein in question has been | 
considerably explored in times past, it being stated that about: 175 


feet in all of tunnel has been run, caved and abandoned tunnels being a 


evidence of such development. Speaking of the vein in question, - 
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mining engineer Trask, testifying for the contestant, said that with ra 
_. the purpose of finding: a showing. of galena” he ran tunnels and _ 


— erosscuts. 50 feet, ‘and ‘followed the vein :ior 30 feet, when he aban- . 


on doned: the ‘work: for lack of funds. “He doés not state that he. found ae 


_ any galena. or. any. other indications of a commercial ore. - The pres- 


ent claimants do:not appear to have done. anything on the claim but - 


- blind prospecting and perfunctory assessment work. One of them, = a 
Dancer, uses a part of. the Silver Rock as a place | of residence. ele. > ey 


shown that the contestee has: his home on the land. within:the Silver 


Rock claim, has. erected substantial impr ovements,.. and raised a 
_ garden:and cleared additional. areas for seeding on the limited area 
ne adapted. for such use in a rough and mountainous terrain. bf 1s 

-The. Commissioner: holds that a, mere. oxidized. quartz. vein, “eon? - 
. taining no. valuable mineral, is nota lode or vein subject. to. Tecation — 


under the mining: law. “While such a. construction of. the. statute - 
seems somewhat incompatible with certain decisions. of the: courts 
‘where the question. was as to the sufficiency of a discovery to sustain 
-& prior as against a subsequent location (see Shoshone Mining Com- — 
pany v. Rutter et al., 87 Fed. 801); the Department is of the opinion i 
that the showing of. such a. vein. under the circumstances disclosed in » 
this case Is insufficient» to warrant the ‘cancelation of a homestead 
To except lands rote Se iece and Ssoivaltupal etitry, the lands. 
must be “mineral | Jands”. and “Jands valuable for’ minerals.” Re: 


vised Statutes, Sections 9302, 2318; Diamond Coal.“ Co. v. United. - 


‘States, 233 U.S. 249. Where the controversy is between two mineral 
claimants the rule. respecting the sufficiency of discovery of mineral 


is more liberal. than when it is between a mineral claimant and one — 


: seeking to make an agricultur al entry, for the reason that where the. 
land is sought. to. be taken out of the category of agricultural lands 
the evidence of its mineral character should be: reasonably clear, while 


- in respect to mineral lands, in a controversy between. claimants, the. 
ce question iS simply who is. entitled to priority. In. ‘the. latter case 3 
there must be such a discovery of mineral as gives ‘reasonable. evi- 


dence of the fact either that there’ is a vein or lode. carrying the 


precious mineral, or if. it be claimed as placer ground, that it is val- od 
-uable for such mining.»  Ohrisman v. Miller, 197 U. Ss. 323; Steele v. te ce 


Tonona Mines R. Co., 148 Fed. 678. 


In a number of rant anon cases, ase a ieaiene aft mins #3: 
eral, valueless in- themselves, were not: oi to be: connected with 


valuable deposits: presumed. to lie at: depth, the Department. has fol- 


- _lowed-and applied the rule announced in Fast Tintic Consolidated _ 
Mining Company (40 L. D. 271) that “To constitute a valid dis- — 


| covery npeD a lode mining claim for which patent is ee there | 
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a iniies be actually ad ‘signal er within the limits thercof 
a vein or lode. of mineral- -bearing rock in- place, possessing in ane of. 


itself a present. or prospective value for mining purposes.” - See . 
United States v. Chief Consolidated Mining Company, inrepevied: se 


decided: August 13, 1935, and:cases there cited: .The burden of proof _ 


was on the miner ‘al elaimants and it is the view ‘of the Department _ 7 


that? they have not clearly ghown that the land contains valuable ~ 


| deposits of mineral, or that. the iron- -oxidized vein exposed on the 

_ Silver Rock claim, in view of the abandonment long: since of con- 
_.: siderable explor ation thereon with no efforts to renew it except to. 

fulfill the requirements of annual labor, would invite the expenditure _ 


. by a reasonably prudent:man of time and money with the hope that 


oa it would yield him. a remunerative return. As stated by the Com-. 


- missioner, the mere proximity of valuable. mines, without: a show- _ 


a ~ ing thatthe veins there worked intersect, the claim, | is | insufficient 


to stamp the’ land as’ yaluable for mineral. ia a 
‘For the reasons stated uae. decision of the » Commissioner is affirmed. 4 


—— a, 





A Ww. GLASSFORD, ET AL. 
- Decided. Mar ch 10, 1987 ee — 


‘Pustio I Lanps—Trrix 1 TO ) Lars: UNDER Boor. OF Warna—Naviesprirry, 
The. question whether a body of water within a State is navigable or. non- 


wa a navigable. is a Federal and not ‘a local ‘one. _ When an. application for 7: 


~ prospecting permit or lease, under the Mineral Leasing Act, of land. under- - 
lying a body. of. water in-a State is filed, the first question to be: decided js 
whether or not such body of water is y0n- -avigable. Title to the bed of 
a navigable body. of water is vested in. the State, | a 
Cases’ of Clayton Phebus. (48 L, D. 128), William: Hrickson.- (50 L. D. 281), : 


and Henry 0. Trigg (A. 17559, Salt Lake City ( 050949, decided October 31, 0 


- 1988, unreported), cited and applied. 


| Waurens, First. Assistant Seeretary:. a = ee Mp 
On J uly 10, 1985, and thereafter, aptitioaticne: i ‘Sodium oe BPR 
Ing permits . were filed for lands 1 in ‘the Lakeview, Oregon, Jand ae 


~ trict as follows: 
ae Wz. Glassford, ‘serial No. 014994; Richard D. “Parker, 014996: 
Earl J ohnson, 014997; Miles Belden, 014998; ; Hugh D. Keaton 015000; 
. d. By Pfouts,. 015001, ‘Fred M. Stevenson, 015002; C. Ww. Kopp, 
| 015518 ; D. Elwood Caples, 015519; H. W. Gard, 015543, | 


The lands. applied for are mostly i in the bed of Summer Lake,an 


7 2 : oblong body of water about 13. miles: long. and 6 miles wide. ~The 
7 descriptions were ‘by metes and bounds as = for unsurvey ed lands, | 
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| By Gecision: of. a ide 22, 1936, “ais ona ache: of "the General | 
: Land Office rejected these applications in part, stating : : : 


If. Summer‘ Lake. Was. a- “navigable: body: of: water in: 1859. when: @tegen: was 
admitted into the. ‘Union, title to its bed -vested ‘in the State and there is no 


authority to grant a sodium . permit or. lease under the act of February. 25, - 


1920, as amended, for any part of the lake bed... If the lake was nonnavigable, — | 


as appears probable, perinits may be issued for the lake bed where title has. 


not vested in. others by reason of the disposal. of. the public lands bordering 
thereon without reservation or restriction, .in- which case. title to the lake 
bed, riparian to. the abutting - patented Uplands. is: controlled by the laws of. = 
the State. (William Erickson, 50°L. D. 281.) 7 

The records show ‘that. practically all of the- siting lands. to the west and 


south of the lake have been patented and that fractional Sec. 16, T. 31, S.; and 7 : 


= fractional Sec. 36, T. 32°'8., R. 17 :B., are school sections,. title to which apparently 


vested in the. State when the township surveys were approved. The remaining $: 


abutting uplands in‘: 32 are embraced in outstanding prospecting permits. While 


these permits do not. specifically authorize the permittees to prospect the adjacent reo 


lake..bed, the; policy of. the. Department has.been to’ pecoene in the. ee 

riparian rights in. the bed ‘of the adjoining water. 7 -_ 

Fs Accordingly, application | 015543 is ‘held for rejection tan aie exterit of- ‘the 
area. within the lake. bed,. ‘approximately Sees. 17 and 18, ae 81 §., Ri 17. B 


_ because this area lies ‘appurtenant to fractional Sec. 16; application. ieee ate 
- as to all the area applied. for except fractional sec. 22. application 014996 - 7 fo 
as to all. the area applied for except. fractional Sec. Ou: application 015518 as” os 


7 to. all. the area applied. for. except fractional See. 34, T. 31. 8., R. 17 B; appli- 


Pee ation 015000 in its: entirety because riparian to school section 36, T. 32 S.;.R. 17 oo | | < 
KE. and patented lands on the ‘south’ of the lake; applications. 014994, 014997, cs 


: and: 015519, 015001, 015002..in their entirety because: the’ areas Be eae: for are. 
. Tiparian to outstanding sodium permits. | : 


-. The. applicants, through their Pane sorpsated. ‘The. alone pe 


| stated that he was of the opinion that a sodium prospecting permit-. . 
‘tee had no riparian rights, being. limited to the area of his permit. — 


_ He further stated that the officer in charge of the State Land Board 
had advised that the State: of Oregon had. nothing ! to do with. the : 


bed of this lake. 


- Section 60-708 of the Oregon Code, 1930, reads as 3 follows: | 
Any and “all. lakes wholly. or. partly. within the state: of. ‘Oregon. whie ane 


. Neen meandered by. the United States surv eys,. are hereby. declared to. be nav- 
ae igable and public waters, and the: waters thereof are hereby. declared to. be 
«(Of public character, and. the title to. the bed and land thereunder, including: Rie: 

'. the shore or space between ordinary high and low water marks. ‘and between 


high and low water lines ; which are not included in the valid. terms of a. | 


— grant or conveyance from the state: of Oregon, is hereby declared. to be in the 


State of. Oregon, and : the. state’ of ‘Oregon:. hereby. asserts. ‘and. declares its : 


_ Sovereignty over. the same and its ownership thereof; provided, ‘however, ‘that _ oy 


' the prov isions of - this act shall not apply +6: any nonuavigable lakes. lying. . 
within the boundaries, of. any duly or ee and ag ated: drainage | district . 


| oat which was in existence ou J anusry” at Ag2t. 
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gecrion 60-711 of fie said Code is as follows: 


That certain . indenture of lease and agreement Saiened into arid! executed 
‘on the sixteenth day of. December 1914 by and between the. state land. board - 
of . the. state of Oregon, for, and.on behalf of» said state, party thereto, and 
Jason C. Moore, the other party thereto, leasing to: the said Jason C. Moore, . 
his heirs, associates and assigns, for a term. of forty (40) years from and. 
cafter. the date-thereof, all the. right, title.and interest of the state of Oregon | 
‘in'and to the waters and beds of Summer and Albert Lakes in Lake county, 
Oregon, and all appurtenatices thereunto belonging or in any wise appertaining, 
together with all salts of whatsoever nature or character, in solution or other- 
wise contained therein or in anywise belonging thereto, granting to said. Jason - 
CG. Moore, his associates, successors, administrators | and assigns, the right to 
extract, mine, separate, remove, sell and market. any and all: salts of what- » 
-soever nature, . character or ‘form, contained therein, whether in solution, de- — 
‘posit or otherwise, or in any way belonging thereto, be and the said -lease is’ 
hereby in all - things ratified and. confirmed and approved,. and the. parties 
thereto are hereby, fully. authorized ane ae to proeccute the > eriterprise 
_ therein. mentioned... use Se: 2% .. # oe 


- In the case et ine Toiited. ‘States. Vv. Osan. 295° U. s. 1, Rr 
Supreme Court of the United States held that upon the nana ion of 
a State to the Union, the title of the United States to lands under- — 
lying navigable waters within the State passed to it, as incident to. 
| ito: the paramount power ‘of the. United States "s control. such waters 
_. for purposes of. ‘navigation in interstate and foreign commerce, but — 
that.if the waters were not navigable in. fact, the. title of the United 


‘States to land underlying remained: unaffected by: the. creation of a. 


the new State. It was further: stated : 


- Since ‘the effect: upon the title to such lands is the result, of federal ‘action 
in admitting. a. state to the Union, the question, whether the waters within 
the State under which: the lands lie are navigable Or. nonnavigable,. is a federal, 
not.a local one. It is, therefore, to be determined. according. to. the law and 
usages recognized and. applied in the federal courts, even though, as in the 
“present case, the waters are not pnete oF use’ for navigation in interstate or .- 
foreign commerce. : 7 


Tt was. held in ihe aideres in ee same-case, 295. a. S. 701, that 
_ the State of Oregon as owner of certain uplands was the owner oo | 
ratable portions of the beds of the nonnavigable lakes involved. 


The record does, not show and it has not been found that. there. has | | 
been any. determination that Summer Lake is in. fact nonnavigable. 


Such a determination 3 is necessary in view of the cited State statute. 
In the case of Clayton Phebus (48 L. D. 128), the Department held 


that ownership by the Government: of lands abutting upon a mean-~ : | 


dered -nonnavigable lake carried with it the same rights with respect — 
_ to the adjacent submerged land that private ownership did, and that 
: where he 1 title to , suelt land was vested in the United States, an oil 
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ss and gas prospecting patinit embracing as ovsrarent: owned shore 


- Jands included the right to prospect the submerged lands, © 
~ But in the case of Henry C. Trigg, decided October’ 31, 1983 (A 
MV 559, Salt Lake City 050949), the Department said : 


The mere fact that prospecting has been permitted on the land abutting upon | 
the. stream bed does not of necessity lead to the. conclusion. that the right: to. 
| prospect has also been granted as to lands lying within the stream bed.. 
- From the general tenor. of the leasing ‘act it is. evident that. Congress intended 


_ that all operations under. oil.and gas. prospecting permits or: leases should be — 
- ¢onducted upon a per-acre basis. ‘Rentals. are to. be paid by the acre; individual. : 


applications are ‘limited. to a. certain number of acres on a2 known geologic 
- structure. and to a certain. number of acres within. the bounds. of a particular 
State. It is evident that it was not within the intention of Congress that any 
person whose application called. for a specific tract of land, including a celtain — 
— number of-acres, should: receive rights | on any: larger tract. containing a greater 

-number of acres. Congr ess, then, has, in effect, set up a scheme for the exploita- | 
tion of publie lands containing oil and gas, which ‘of necessity excludes - the 
applicability of the common-law concent granting to riparian | owners ens : 
ina stream bed to the center thereof. . . | 


In the case of. William, Erickson, ¢ cited. by: the Commissioner, the 
Department said: ar | 


In view of the narrowness of these lakes it seems cre the common law rule 
with respect to streams. should be followed, namely, that the boundaries extend 
to a center: line drawn | through said lakes, at right : angles from the meander 
- line, with the use’ of. conver ging lines only at the. ends of said. lakes, as was sug- 

‘gested in ardin v. Jordan, supra, rather than the application of the rule fol- - 
- lowed where lakes are of a width comparable: to their. length. In ‘such cases. 
a center point is: adopted and all. boundaries. determined by converging lines 
which meet at said point. Olson v. Huntamer, 6-8. Dak. 364, 61. N. W.-479; 
_ Shell et al.v. Matteson; 81 Minn. 38, 83 N. W. 491; a et al. Vv. vee 

et al, 90' Minn. .125, 96 N. Ww. 44,0 © : 

These ‘boundaries: may be arrived | at by agreement with. fie riparian ‘owners 
of the lands adjoiiiing the vacant lots of public land, and the applicant for: 
prospecting permit must ‘furnish ‘such. agreement: for the avprovals of the . 

. Department before a permit will be issued. ars 7 a : 7 


| Of Summer Lake is in fact nonnavigable, a decision. to that effect : 
must first be rendered. | “Assuming: that the lake is nonnavigable the 


~ United States owns a portion of the bed thereof inasmuch as it owns ree 
| ‘some of the land on the eastern shore. The portion of the lake bed carve as 
SO owned is either subject to sodium prospecting permit application — | 
or embraced i in the outstanding sodium permits by virtue of riparian 


_ rights.. It is not. necessary at this time to make any determination — . 
‘on that point. But the State of Oregon owns a part of the lake bed . 
and owners of lands to the west and south of the lake own an undeter- — 
‘mained quantity of its bed. Apparently several of these permit appli-. 
cations include land extending farther west than to a line drawn 
$6 through the middle of the lake. There must first be a showing that — 
: iets a no conflicting owners. ee tay ~ 
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The rejection appealed from} is s affirmed, ‘but ies neon is cheat. 


- prejudice to the right of the applicants m submit satisfactory proof | 


that the lake-is.nonnavigable and to show to-the-satisfaction: ofthe : 
- Department what specific portions of the lake bed applied for belong 


: to the Federal Government. and not to ) private owners or os ate on 


| of a - 
A fired. : 


_ JOSEPH F. ‘LIVINGSTON ET AL. 


| Decided March 29, 1987 


: TAYLOR Grazine Act—Consmuvérion oF ‘RULES OF Marce a 1936, PROMULGATED 
THEREUNDER—POWER -OF BoarRps or. Disrricr ADVISORS—PRIORITY. OF UsE— a 
‘Locan Custom. 34 4S, Aus | me ae 
Rules: for Administration: of. Grodlag’ Districts: were <caomsieated by. ‘the De- -_ 
partment on. March 2, 1986, . pursuant to the Taylor Grazing Act (act of - 
June 28, 1934, 48 Stat. 1269). They provide for. the order of preferences 
in which. grazing. licenses. are to be issued. Class. 1 consists of those quali- 
fied applicants with dependent. commensurate property with. ‘priority. of-use; 
Class 2,. of. qualified applicants with such property but without priority ‘a 
of use. Priority of use is defined as. such use of the public range before 
June 28, 1934, as local custom recognized. and. acknowledged asa proper 


use of both the ‘public range and the lands or water used in. -connection one 


therewith. The rules further provide for boards of district advisors for = 
each of the grazing . districts and empower. them to make recommendations: 7 
With: regard to. enumerated matters, among them, the. date. before which the Ba 
| range must have poen used ee an applicant in order to. constitute: cient : 
of use. | 


A board ‘of district advisors sronied: a peerless “mle” for cs district which bag 


. provided that in order to establish a prior right to-gTaze, | the applicant for 
a license must have used the range for two. consecutive years between | 
J anuary 1, 1928, and June 28, 1934, An application. for a license was. then - 


denied. .The applicants. in this. case were denied a Class 1 rating because __ 7 


of insufficient priority as defined by this. “rule” ; the capacity of the range 
was held to be exhausted ‘by Class 1, and a license was denied them. Held: 


1. No evidence of any local custom which conceivably might support the. - 


so-called “rule” of the board of district advisors is found in the record. 


2. A board of district advisors is-powerless to: make rules. Its function is a 
entirely advisory. . ‘The “rule” promulgated by. the -board in this case is - : 
merely a recommendation to the. Division of. Grazing. No. local custoni : 


to support the recommendation having. been proven, it ‘presents no obstacle ; 


to the grant of a Class 1 rating. 3. The rules which must be followed are 


7 the rules promulgated by the Department. 4. The use of the public range 
which comes within the definition of priority of use contained in those rules - 


must have been before June 28, 1934, . in connection with some private — 


; : : property, and proper according to local custom. Before it may be said that. 
-. @ use in compliance with the first two. requirements. is not proper aceord- 


ing to’ some local custom it must be determined that a local castom existed ~ 


1 1 See Joseph B, Livingston et at. OS i D, 205), decided Apri 23, 1938, 
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oa which recognized. and. acknowledged - a ‘particular. kind or. ioe ote use te 


_be proper, - and. that the use made. by the applicant was not of that par- - 


ticular kind or length. 5. The. evidence in this case supports. a finding that 


four. of the applicant’s. properties. had some use in ‘connection with. the — ; - 
public range prior to June 28,1934. Such use cannot be considered im- | © 


- proper according to local custom ‘when the record fails to prove any local : 


-.- custom by which that use might have been | judged proper or .improper. 
.. These properties: are therefore entitled to a. Class 1 rating” ‘and a license 


7 to the extent of their. commensurability. should. be issued. 6. The prefer- 
oe ence class ratings for properties. defined by the rules promulgated by the 
- Department are not mutually exclusive. As the facts warrant, ‘a qualified — 


applicant should receive one or more ratings, each for a fixed number of 


- livestock. ‘Ratings | Should. be’ allowed. qualified applicants as follows: 
— Class..1, for. no more: ‘than: the: number: of: livestock for which. the applicant’s 
dependent. property, which has been used in connection with the ‘public 
range within the meaning of. the priority of use definition, is commensurate. 7 
’ Class 2, for no more’ than the number of livestock for which his dependent 
“s property, which bas. not. been so ‘used, is ‘commensurate. Class 8 8, for no. 
more than the number. of. liv estock, with which the ‘applicant. grazed the 
- - public. range within. ‘the’ definition | Of priority of use, exceeds the com- 
mensurability . of all his. dependent commensurate properties, on the basis 6 
of which he has: received a Class 1 and/or Class" 2 rating. © Class 4, for 
the number of livestock. for which an applicant does: moe bring’ himself 
within the requirements of any’ of the fir st three classes, . | gkko 


Toke, Secretary: . eae: ts | 3 
The appellants. ei for the eerie oe grazing 9,000 ae 
and 20 horses in Colorado. Grazing District No. 6 for the 1935-1936. 
winter grazing season, pursuant to the Taylor. Grazing Act (act. of 
June 28, 1934; 48 Stat. 1269). The application was denied. An appeal | 
to the Department followed. and on April. 9, 1936, the decision -was. 
- modified and the case remanded for a hearing: On March 18, 1936, 


the appellants filed a similar application for a license to graze 9,000 


. sheep. and 14 horses for. the 1936-1937 season. A hearing on both a 


i applications was held in J une. The Director of Grazing, by decisions oe 
dated, respectively, September. 14 and September - 11, 1936, held the 


; applications to have been properly denied by the regional grazier. = 
The applicants appeal from both decisions. aioe 
Inasmuch, as the 1935- 1936 grazing ‘season is. ‘over, and. ihe ee 


Dan of. Grazing. Rules are. now in: force, the appeal from the | : a ee 
September 14, 1936, decision is moot. It should therefore be dis- 
~ missed. - “This opinion is confined to a ae of the appeal bate, ae 


; from the decision of September 11, 1936. = ae 
The appellants’ are partners. aad in the cheep pines ‘Be- 
ares the. appellant J oseph F. Livingston occupies a dominant role. 


ein the. partnership: we: shall refer to the papelants: or ae rea 
- interchangeably. es Oe 

| The sheep. business has: been renee S Seeap ition for 35 years. ee 

0 ae He was: never: interested in any. other business. Betore coming to 
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| Colorado, “Livingston. cee his. a in Utah, cates he 
grazed: fiom 8,000 to 13,000 sheep on. 21,000 acres of his own land, 

, and on public domain. In 1932, “hecaiise of “big: head” disease, he 
lost a substantial number of his sheep ; in the fall. he sold his land 
and with his remaining 6 250 sheep 7 moved i into Colorado. for.a. new 


narte | ae ae. 
ee grazing £6r: a sale in an area es leeation’d is ‘not: ee _ 


| ihvabarial: in the spring of 1933, he moved into northwestern Colorado, . : 


where the range which is now District No. 6 is located. In April 
he bought the Kime tract of 1,600 acres. That same month he leased ~ 
for eight months‘some 5,000-acres known as the Dines property. He 
acquired the 5,658 acres of the Green Estate in March of 1934; though | 


a, It was agr eed that the vendors were to retain possession until Decem- 
ber 1, 1934. In April he bought the Carpenter-Pleasant property, 


and in May: the Shroder property, consisting of 1,620 and 787 acres, 


. respectively. The total area of the lands ‘purchased between April - 
1933 and May 1984 is 9,615 acres. On these there are 15 sets of build- 


ings. By June of 1934 he had also become lessee of more than 10 000 _ 
acres. Livingston owned over 11,000 acres and was lessee of more 

~ than 12,000 when he filed his application for the 1936-1937 season. 

Before the enactment of the Taylor Grazing Act on June 28, 1934, — 
‘Livingston grazed his sheep. for the 1933-34 season on a part. of 
the public domain thereafter. included. within district No. 6. © This 


was repeated. the following season of 1934-35, before the district | . 


was established on July 41, 1935. For aught that appears: in the 


: - voluminous | record before me such grazing was peaceable. ‘At that _ 
time Livingston had the same tight of access to the public domain i Wt. vt. * 
Colorado that he had enjoyed in Utah. Before the Taylor. Grazing ae 


Act became. effective the Federal Government permitted the vast 


public: domain of the West to be used as a grazing common ‘open Bn 


all alike. In the exercise of the police power of the State, as sanc- 


— tioned in Omaechevarria v. Idaho, 246 U. S. 348, a Colorado statute 
provides for: segregation of sheep and cattle on the Federal public . 


- domain (ch. 125, p. 448, Session Laws, 1929; 1935: Colo. Stat. “Ann., 
Vol. IV, secs. 160-166). “AML that was ‘purposed : by the act, and 
only in that: may it be sustained, was to provide for judicial 


determination of what particular portions of government lands — 


should be grazed by herds and what by flocks” (Blane v. People, . 
Sup. Ct. of (Colomdo, 98 Pac. (2d) 801). Thée-statute expressly states _ 
that nothing init ‘shall be construed to prohibit free transit over 
the public domain as provided by the acts of Congress or to confer. 
upon any individual as such an exclusive right to. Ee use or 
| oceupa ey of any ie of the public domain.” — 
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On Mirch 9, 1936, Division 6f Grazing Rules for Rawinasations 
(of Grazing. Districts. were. promulgated. “They provide a the 
issualice. Or grazing: licenses as follows: . or an 


“After ‘residents within: or immediately adjacent | to a grazing: district. ‘having n 
dependent. commensurate. property" are provided with range: for: not. to exceed 


ten. (10) head. of work or: milch, stock kept: for domestic purposes, the following rip 


named classes, in the order named, will be. considered. for licenses: 1. Qualified 
applicants with dependent commensurate property. with priority for use. = 
Qualified applicants. with “dependent: commensurate - property “put ‘without. 


| priority of use. Oe Qualified. applicants who have ee of use ‘put not com~ - 


mensurate property. 4. Other. qualified: applicants. — | 
oe B Is property. is: > (a) Dependent if public range is required to Santee - 
its proper use. * * EAC), Commensur ate for a license for a certain | number 
of livestock if such. pee ‘provides proper protection according to: local | 
custom for ‘said livestock during the period for which the public range. is in-. ; 
adequate. ‘Priority of wse—is such use of the public. range before J une 28, 1984, | 
as. local custom recognized and acknowledged as a proper use of, both the: public 
range and the lands or water. used. in connection | therewith. . - 


The Rules also provide for boards of district oe for gach. of 
the districts. They “shall make recommendations,” among other 
things, as to. “the date before which the range: must: neve been. used 
_by an applicant in order to constitute priority of use.” 

On March 23, 1936, in discharge of its duty to ena: err | 
tions,” the— advisory board for Colorado Grazing District — 
| forumlated what 1s referred: to as a “rule,” as follows: ee ee 
Prior right to graze any allotment: on: the. Public. Domain will have been 
established in case the applicant: used. that particular range during any two full 
- grazing. seasons in two consecutive years between. January 1, 1928, and the 
date of the passage of the Taylor Act, June 28, 1934, Without. such’ prior. use, . 
- it will be considered that the. penee applied for. was not a part of: the ap- 
plicants set- “up. er A aoe pa nee : 
A few days before this male? ae made, thé aie filed thein 
1936-1937 application. On April 28 the advisory board. determined | 
to recommend. denial of the application “because of insufficient. prior-_ 
‘ity. on. range applied for.” .The reason assigned: did. not relate to. 


the quality. or ‘propriety of the use. The regional grazier. adopted. 7 


the recommendation and on May 7 denied ‘the -anpleation.- the 
Director of Grazing affirmed his decision, : : _ 
The. carrying capacity of the range for the current - season was — 
determined to be sufficient to provide for only. Class :1 applicants. 


a No Class 2 licenses were issued. Both classes consist of! ‘qualified 
e applicants with dependent ‘commensurate property.” In Class 1 - 


- “property” is followed by “with priority. of use”, while in Class 2 it 
is followed by “but: without. priority of use.” T he Division. of Graz-; 
ing ‘Rules are silent with regard to how. long the range must have _ 
been used to constitute priority. of use. Nevertheless the. appellants _ 
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ee iia a Class 2 rating ates their use of the range for one » 


season before June 28, 1934, when the Taylor Grazing Act was passed, — 
wag not considered sufficient. It was held that in this district Class — 
1 applicants must have used the range for two consecutive seasons . 
between January 1, 1928, and June 28, "1934, . o 
The basis for requiring such’ use for at least. two consecutive sea- 


sons: 18 the “ule” of the advisory board. It is said to find support - 
in local custom. At most, the “rule” j is but a recommendation. to the © 


. Division of Grazing: it may, but need not necessarily be followed. 


= And no evidence of a local custom which conceivably. might. support: : , 
the “rule”. may: be found: in the record: ~The advisory board “rule” | 
_- is therefore no obstacle: to the granting of a Class -1 rating. — a 


. The rules. which must be followed’ are the Division. of. ‘Grazing 
. Rules of March 2, 1936. . In order. properly to apply these Rules to. - 
the facts in this: case the meaning of relevant. portions: should be 
-made clear. ‘They. provide that. “priority. of use is such use of the 
public range before June 28, 1934, as local custom recognized and 
acknowledged as a proper use. of both the public range and the 
lands.or water used in connection therewith.” It is clear that the 
use of the public. range to which the definition refers, is required to 
have been “such use” in connection with some private property. The. — 
‘use of the public range which comes within the definition must 
therefore have been (1) before June 28, 1934, (2) in connection with. 
some private. property, and (3) proper. according to local: custom. 
Before it may be: said that’a use in’ compliance: with the. first: two 
requirements -was . not proper - according .: -to..some: local. custom, “i it 
must be determined that a local custom existed which recognized and 
acknowledged a particular kind’ or length of use to be. proper, and 
that the use made ie the applicant was not or. that Paruicdlar. ind : 


“ | or length. - 


— The Rules fir ther wiovide: that “the ssllowing eel classes, i in the es | 
order named, will be considered for licenses: (1) Qualified applicants _ 
with - dependent commensurate property with priority of use. (2) _ 


- - Qualified applicants with dependent commensurate property but with- 
_.. out priority of use. (8) Qualified. applicants who have priority ofuse 
4 but not. commensurate property. (4) Other. qualified: applicants.’ ‘ 


These ratings are not. mutually exclusive. As the facts warrant, a 


ae qualified applicant should receive one or more ratings, each fora fixed as 
- namber of livestock.. Ratings should be allowed qualified applicants: 


Ds re as follows: Class 1, for no more than the number of livestock for ~ 
©. which the applicant’s dependent. property, which has been used. WB kg 
| connection with the public range within the meaning of the priority eae 


of use definition, is commensurate. Class 2, for no more than the. 
oe number. of livestock for which his dependent: property, whi ch has not 
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ibe been so ase, is commensurate. Class 8, for no more ‘than, the cease 7 
of livestock, with which the applicant grazed the public range within | 


the definition of priority of use, exceeds the commensurability of all — | 


his dependent commensurate. proper nes on the basis of which he © 


> has received a Class 1 and/or Class 2 rating. Class 4, for the number 
of livestock for which an applicant does not bring himself va sx _ 


‘requirements of any of the first three classes.” 


The Division of Grazing has conceded, for the ES of the pres: 


a ent proceeding, that. Livingston 3 is a qualified applicant.and that all 
his properties are dependent and commensurate. - Thus, the require--_ 
'.. ments which are common to Classes 1 and 2, that’ is, that he be a quali- 


fied applicant with. dependent. commensur ate property,‘are fulfilled as 7 


to all his properties. ‘Whether a Class ora. Class 2.rating should have ie 


been. allowed as to. any or all thesé properties will depend on whether | 


the requirements: of priority of use-of the respective properties: were | 


satisfied. As:to those which satisfied: the requirement, a Class 1 rating 
was:appropriate and a: license should have been issued. As to those 
which did not; a Class 2 rating was proper, and because the carrying 
capacity of the rane was ; exhausted BY: Class 1, a. license was properly 
- refused, ee 

The sibs aipere a nding that at ieee! tae of Liviigston’ S 
properties had some use in connection with the public range prior. to 
June 28, 1984. These are the Kime, Green Estate, Carpenter-Pleas- 
ant, and Shroder properties. . Ifa. Class 1-rating is to.be denied Liv- 
ingston as to these properties, then the use so made must be held im- . 
proper according to some local ‘ciistom. The Rules of March 2, 1936, 
~ made local custom the: only | basis for. determining whether a use other- | 
wise satisfying the requirements. of.the. definition was improper. For | 


evidence of the existence of : a, local custom we must look at the record. 


That record fails to prove the existence of: any local custom ay, which an 


7 sate use. might. have been judged. improper. 


It has been suggested that a local custom defining ee is a , proper 


7 use is not required; that all that need be shown: is that the use was 
“not long enough” or “not recent enough” or that it was “insufficient,” 


and “thereby. violated Jocal custom.” But-the impropriety of the use. 
~ of the public range may only be judged according to some objective | 


standard. Otherwise, judgment would: be wholly subjective, and ar-_ Fea 


bitrary. A guiding line must be drawn somewhere, on the one. side of - 


"whieh will: be the proper and on the. other “the improper. ~The rules — oe 


7 provided : that: the line: was to be: drawn: by local-custom. And to per- 


> mit a determination that: there was some local custom, based: on no — - 


clear-cut or convincing evidence, would in effect. permit preference: | 


| ratings and grazing privileges to be arbitrarily g granted ¢ or withheld. 
oe 125897—39—voL, 568. : ca 
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.In'the absense of sufficient sv denies of. the existence ofa. Jocal custom 
providing: a standard of propriety, according to’-which the use of the 
public range in connection with the Kime, Green -Estate, Carpenter- 
Pleasant and Shroder properties could be adjudged i improper, that use. 
cannot be considered: improper. ‘Such evidence-is lacking. As to these - 
_ properties therefore, a Class 1 rating should have been allowed to the 
extent of their commiensurability;: and .a license issued accordingly. 7 
To that extent, the decision of the Director should be reversed. 
~ On the record now before us. we are unable to determine just what 
use, if any, was made of Livingston’: s.other owned and. leased prop=. | 
erties prior to June 28,.1934.. At: this point in the current. grazing, _ 
‘season, it would be: futile to: direct further hearings. And_so as. toi 
these properties,. the decision of the Director should be affirmed. | 

-- The decision of September’ 11, 1936, is ‘modified: to the extent: that: | 
in accordance with the foreguing: conclusions and ‘upon payment. of 
fees, an appropriate license for the 1936-1937 season effective as:of the. 
- commencement thereof. is to be issued to the appellants; except as SO 

modified, the decision is affirmed; this decision, however, is without 
prejudice to ‘appropriate. disposition of. future applications for graz- 
ing privileges consistent with acts ad prover and bappucaple statutes | 
| and rules then in force... > © 
. The s appeal from the decision of Sentamier 14, 1936, Is ee 


Decision. of September 11, 1936, wiodifad, 
| Appeal jromL Decision 0 ‘i Sc ciaachi 1 4 1936, dismissed. | 


a - _ VERDE: RIVER IRRIGATION ‘AND POWER. DISTRICT | 
By | ON REHEARING | 


Decided March’ 29;. 1987. 


Brews. OF Wax —Conprrtoniar: Grant—TrrMinaison. 


‘-Seetion 2 of the act of February 21, 1941 (36 Stat. 925), authorizes the 
- Secretary of the Interior, “upon such terms as may be*agreed upon, to | 
- cooperate with. irrigation districts, forthe construction: or: use of such 
. . reservoirs, canals, or ditches as may be. advantageously used. by the 
Government. and. irrigation: districts, “water users associations, corpora- 
- tions, entrymen; or water users for impounding, delivering, and carrying 
. water: for. irrigation purposes. Hie . Ordinarily, | the legal | effect of approval 
2 Vota map of iocation of: rights-of-way by the Secretary pursuant’ to the | 
“get: of Mareh 3, 1891 (26° Stat. : 1095), is. that.title to: the: rights- of-way 
_o Vests). subject . only to forfeiture by ‘judicial. decree or Act-of Congress, 
. Held, rights-of-way granted. ‘under, the act. of March: 3, 1891, may be . 
forfeited and canceled without judicial. decree or Act. of Congress if (1) : 
i: ‘they. are granted as: an inicident. to an. agreement under section. 2 of the act 
-- of February *21, 1911, (2) the: approval or reapproval'’ of the maps: of _ 
rights-of-way is made ‘subject to the terms | ofthe agieement; rand (38) 
the agr ‘eement Peon for such forfeiture or cancelation. 
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| Riews- or-Way—TERMIn ation ‘BY: TERMS OF ‘Contact —Punvou mance OF: Con-’ 
TRACT ‘WITHIN REASONABLE TIME. 


Maps: of rights-of-way under the 1891 statute. were reapproved, “subject to. 


the terms of. an. agreement: under the 1911 statute - between: the - ‘United: i. 


States and an irrigation, district. The agreement provided. that ‘the | 
failure of the district to- comply with. its terms would ipso facto ‘render 23 
the rights-of-way null and void. The agreement also provided that the 
‘district was to supply certain Indians with fixed quantities of water. 
each year; it failed to specify when delivery was to begin. More than 
six years have. passed, the district. has failed to. supply the water, has 

. failed to construct. waterworks, and there is no reasonable prospect that. 
_. they will be constructed. Held:. (1) A reasonable. time for performance. 
has. passed and the district must be considered as having failed to perform. | 
. its” agreement to deliver water. (2) The rights-of-way are null and 


- void and the Commissioner of the General Land Office and’ the-Depart- » | 


ate ment may officially note-and announce their : ‘termination. (3) -No- judiciat 
an decree or act of Congress is required to render them null and ‘void. 


Rrawrs. OF-wAY—HEFEOr. OF ‘PETITION FOR’ REAPPROVAL.. 


_ The petition of the district requested that the eee of the Perens - 
“reapprove” the. maps*and_ that - the rights- -of-way be- “regranted. ” .- Weld,. 


such request is. a concession: that the: rights-of- ‘way had. ‘become null, and -— 


void. | a 
Watrers, First Assistant Seoretory: 


On March 23, 1936, the Department eee a saa of thes 
- Commissioner. af the General’ Land Office which denied the applica-. 


tion of the Verde River Irrigation and Power District of. Phoenix,: “ 


Arizona, for reapproval. of its maps. of rights: of way for. reservoirs: 
and canals; and declared the rights of way null ang: “void. : The 
| District now moves. for rehearing. ~ £ 


The: petition for. rehearing. contains: ole which: was not. oe of 


sented by. the District. or considered by the Department upon the _ 
_ appeal, We are convinced that the decision of March 23,1936, should: - 
not be disturbed. - There is one phase. of the case, ‘however, which: 
; needs. further discussion... This concerns the right and power of the: 
a Department to cancel the: rights of way; the appellant. challengés that 
_ right. and. insists that cancela tion: may’: vonly be achieved by oe . 


ee decree. 


Orduiarily: ¢ the cor effect of rea Oh a map. of lecelion of : 
| right, of way. by. the: Secretary. of the, Interior: pursuant to. the act. 
of March 3, 1891. (26 Stat. 1095, 43 U.S. C. 946, 947), is that title. 


to the. right of way vests in the applicant, subject: only. to forfeiture as 


| by. judicial decree or act of Congress. Kern River Co. v. United: 


States, 257 U. S. 147, Allen v. Denver. Power: &- Irrigation Co. (88° — : 


_ L. D, 207),. Windsor Reservoir and Canal Gompanss ve Miller (51. | 
* 1D: 97, ae | e 
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- Section 2 of the act of February 21, 1911, provides that 


in carrying | out the provisions of the reclamation law, the ‘Secretary: of the | 
Interior is authorized, upon such terms as may be agreed upon, to cooperate - 
- with irrigation districts, water users associations, corporations, entrymen, or . 


; water users for. the construction. or. use of such. reservoirs, canals, or ditches. . — 


as may be advantageously used by the Government and irrigation districts, 
water users associations, corporations, entrymen or. water users for. Open: 
ane delivering, and carrying water for irrigation purposes. . 
(86 Stat. 926, 483 U.S.C. BOA.) [Italics supplied.] © | 
In Verde River Irrigation and. Power District v. Work, 4 FF (2a) 


| B86, certiorari denied, 279 U. S. 854, the applicant ‘questioned the - 


= none of the Secretary of the Interior to cancel the same rights of. 


way here involved. In 1920, the United States and the predecessor ¥ Lo 


* of the District had entered into a contract pursuant to the act of Feb- 
—ruary 21,1911. As an incident of that contract, right of way appli- _ 
~ cations: hed been- approved and. expressly. made subject. to its terms 
. and conditions. For failure to comply with those terms and condi- — 
_ tions, the Department had canceled the rights of way in 1926. The | 
court affirmed a decree dismissing a bill to enjoin cancelation, ==> 
In thus refusing relief to the District; the ‘courts among other 
__ things held that rights of way granted as an incident to a contract. 
authorized by the 1911 statute, may be made conditional ' on per- 


| + formance of its: provisions, that. the: rights of way and. the contract. as 
thus become interdependent, and that the Secretary of the Interior 


“may. cancel the right of way for failure to Perfomm the terms or 
conditions of the contract. a 
After that decision, on: zi une 30, “1930, the ‘United States by the. 
‘Secretary of the Interior, and the. District, entered into another. 
- agreement similarly authorized by the-1911 ‘statute; and on the same 
day the Department peapproved ‘the ‘maps of the same rights of — 
way, “subject * * to the terms of an agreement made this — 


— day.” ‘Article VI of the agreement provided that “failure on the | en 
— part of the District for any reason whatsoever to comply with the... 


terms hereof, shall, ¢pso. facto, render the rights of way granted to _ 


the District. in order for the District to carry out and construct its 


_ works and thereafter maintain and operate its project, null and 
woid.” [Italics | ‘supplied.] - ‘Undoubtedly, - the right of way was_ 


ee granted eo and subordinate to. and as: an incident of: the 7 


‘agreement. | 
~The use of the words “ipad facto” in the eninceon clause: has a4 


vee significance i in the light of previous decisions of the courts. 


. The courts had held that title to a right of way granted under the — 
ace 1891 statute remained in the grantee ve canceled by. a de- a 
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cree or act of: Congress: ‘In describing the. effect of breach of. a 


“# 3 statutory condition the courts had repeatedly held: that. cancelation — - ee 


7 did not “tpso facto” follow: Thus it had been said that. such. breach ~ 


_. “does not operate ipso facto to divest the grantee of title” ; and that 


it “does not apso facto effect a forfeiture.” United States v. Whitney, _ 
176 Fed. 593, 594; Carns v. Idaho-Iowa Lateral, 202. Pac. :1071, 1072. — 


3 It may ther efore he assumed. that the ipso facto provision in the con- . | 
tract was intended to avoid the necessity for. judicial decree OE CON ae * 


gressional act of forfeiture, and to effect automatic cancelation. | is 

The 1930 contract provided that the District was to supply the | 
Indians of the Salt River Indian Reservation with fixed quantities 
- of water each year; this was its all- pervading purpose, Though | more — 


than six years have passed since the execution of the contract, thee": 


District has failed to. supply the Indians with any water. It has” 
even failed to construct the water works. which would enable it to 
supply the water, and there is no reasonable prospect that they will 
be constructed. Tt 1s true, the contract did not specify. when the 
District: was to begin to deliver water to the Indians. But a provi- 
sion: for performance within a reasonable time is implied. Williston 
on Contracts, 1920 Ed., Sec. 38. ‘Clearly, under the. circumstances, | 
a reasonable time has passed. ‘The District has failed to perform its 
contract. The contract promese that the result of a ‘breach of the 
- contract by the District was to “ipso facto, render the rights of way 
granted ~ * -* null and’ void.” It: followe that the Commis- 
sioner and the. Department. may. formally: announce the termination 
of the rights of way. Verde hwer ee & Power District v. 
Work, 24 Fed. (2d) 886. — es ; | 
In. fact. the assumption that the: viphts of way aad oe sil 
and void as a result of breach» of the contract, is implicit in the 
petition of the District. It requests the Secretary of the Interior 7 
. to “reapprove” the maps, ‘and that the “required rights of way be 


regranted. * Tf the District. had considered the rights of way tobe 
still in existence, a mere request: for indulgence, for additional time . 


_ within. which. to perform, would have been appropriate. But a_ 


request to “reapprove’ >and to ‘ ‘regrant” is a concession that the life | 


of the. grant had expired. The: Comissioner and the. Department - 

a _ have officially noted and announced the oa ssh a 

‘The motion. for rehearing 3 is denied. | 2 eo ge BL A | 
eek ees = = ‘Motion Denied. — 
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THE CONSTITUTIONAL POWER OF CONGRESS TO ENACT LEGISLA: ve 
TION CONCERNING THE ALLOTMENT OF LANDS TO THE ae 
INDIANS OF CALIFORNIA | 


“Opinion, Aprils, 1987 


INDIANS AND Moms LANDS—VESTED INDIVIDUAL Ricuits IN "TRIBAL LANDS AND 
UNAPPROVED ALLOTMENT SELECTIONS—ACTS| or ConGREss. ; = 
The patents issued to. the Mission. Indian bands or villages under. the act of 
January. 12. 1891 (26 Stat. 712), conveying to the bands: rights of use and 
rae occupancy of reservation lands while legal title remained in the United 
States, did not create any vested right in any individual Indian. Whatever 
2 title. the Indians have in such reservation lands is in the band. subject. to 
| the undisputed power of Congress to cae or ney oe legislation 
> regarding them. — . | 
The ‘allotments in severalty of reservation lands Fick: have been sPieiad 
and completed by the issuance of trust patents have vested in the allottees 
equitable title which cannot be impaired by subsequent legislation. But 
since an unapproved allotment selection confers no absolute property right 
in the selector, Congress-is not precluded from forbidding the completion of 
; unapproved allotments. 
Gritis v. Fisher, 224 U. S. 640; ‘Sizemore v. Brady, 235 Uz. Ss. Ad: Ohase, Jr, 
United States, 261 Fed. 833, aff. 256 U. 8. 1; Clay v. United States, 282. a 
268, cited and applied. 


Kurars, Acting Solicitor: , | 7 

At the suggestion of the Commissioner of Indian ‘Affairs, : ‘my opin-. 
ion has been requested as to the constitutional power of Congress to 
enact. legislation such as praposed °y 8 1424, introduced ae 8, 
1987, which reads: 

That the proviso in the Act of March vA 1917, appearing on page 976° of volume 
89 of the United States Statutes at Large, authorizing and directing the Secretary 
of the Interior to cause allotments in: severalty to be made to the Indians belong- 
ing to and having tribal rights. on the Mission. Indian reservations in the State 
of California. be, and the same is. her eby, repealed and, until otherwise provided 
by. Congress, the Secretary of the Interior is hereby directed not. to. perfect or - 
complete any allotments heretofore listed or scheduled to any of said Indians 
which have not been approved by the DECLELEY, of the Interior prior te the 
- passage of this Act. _ | | : 

~The particular questions presented : are » (1): aad ie nawiduas mem- ae 
: oe of the bands or villages of Mission Indians acquire vested rights 
~ by enactment of the legislation sought to be repealed so that Congress 
could not. thereafter recall or impair such rights without violating 
_ thé due process clause of the Fifth Amendment to the Federal Con- 
stitution, and (2) if not, has the legislation sought to be repealed been. 
carried into effect to he extent of creating individual P PRODOHY rights 
beyond the power of vonetes to divest or impair? 
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The various Mission Indian reservations in California were created — 

7 pursuant to the provisions of the act of J anuary 12, 1891 (26 Stat. 
712). Under section 3 of that act the respective bands: or villages 


received patents declaring that the. United States would hold the 


legal title to the reservation lands i in trust. for 25 years, and that at. 
the end of that period the fee to the remaining land not “previously 
patented in severalty” would be conveyed. to the bands or villages, — 
discharged from the trust and free from charges or. encumbrances. 
Sections 4 and 5 of the act deal with the oT and oe of 
, allotments 1 im severalty and provide : | 


‘Seo. 4. That whenever any of the Indians residing upon any reservation pat- a 


ented under the provisions of this act shall, in the opinion of the Secretary 


of the Interior, . be so advanced in civilization as to be. capable of owning and |. | 


managing land in. severalty; the: Secretary, of the Interior may. cause. allot- . 
ments. to be made: to ‘such Indians, out of. the land of such ‘reservation, in | 
quantity as follows: ‘To each head of a family not more than six. hundred and 
forty acres nor less than one. hundred and sixty acres of pasture. or grazing 
land; and in addition thereto not exceeding - ‘twenty acres, as he. shall deem for 
the best interest of the allottee, of arable land in some ‘suitable locality ; to 
each single person over twenty-one years of age not: less than eighty nor more 
than six ‘hundred and forty acres. of cee or: grazing land and: per exceed- 
ing ten acres of such arable land. . 

~Sre. 5. That upon the approval of the allotments provided for in the precsd- 
ing. section by the . Secretary of: the Interior he shall cause patents to issue 


therefor in the name of the allottees, which shall be of the legal effect. ‘and —— 


declare that the United States does and ‘will hold. the land thus. allotted for the 
period. of. twenty-five years,’ ‘in trust. for the ‘sole use and. benefit of the Indian 
to whom such allotment ‘shall’ have been. thade, or, in case of his decease, of his © 
heirs according: to the laws of. the ‘State: of California, and that at the expira- 
tion: of. said. period the United States will. convey. the same by. patent to the 


said Indian, or his. heirs as aforesaid; in: fee, discharged of said trust and free - 


of all charge. or incumbrance whatsoever... And: if any conveyance shall be 
made of the lands set apart and allotted as. herein | provided; or any contract a 
- made touching the same, before the expiration of the time above mentioned, — 
such conveyance or contract. shall be absolutely null. and void: Provided, That - 
These patents, when. issued, shall override the patent authorized. to be. issued 
to the band or: village. as - aforesaid, and shall separate the individual allotment 
from the lands. held in common, which proviso shall be incorporated in each 
| of the village patents. ae 


. . By the act of March 2, 1917 (39 Stat. 969, 976), Cone amended — a | 
| section 3. of the act of 1891 so as to authorize the President toextend§  - 


- the trust period on. the lands held in trust for the use and benefit. — 
of the Mission bands or villages of Indians with the following: proviso : ca 
That the Secretary of the. Interi ior be, and he is hereby, authorized. and directed 


_ to cause allotments. to. be. made-to the Indians belonging to and having tribal 
rights on the Mission: Indian reservations in the State of California, in areas as - 


/ 
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tee orouidel in “section seventeen of the Act of. J une Sante nee ‘nineteen hundred 


- and ten (Thirty-sixth Statutes at Large, page eight hundred and fifty-nine), in- 


stead of as: provided “in. Section four ofthe Act of Januaty: twelfth, eighteen | 


_ hundred*and- ninety- one. (Twenty-sixth. Statutes at Large, page. sevel. hundred 
: and thir teen) : Provided, That this act shall not. affect: any allotments heretofore 
patented to these Indians, | gee Boe » ae 
| ‘The foregoing statutory provisions | fall: far short of creating any 
| present right of any kind in individual members of the Mission bands. 
Section 4 of the act of 1891 entrusts the problem. of allotments in 
severalty of the reservation lands to. the discretion and. judgment 
of the Secretary of the Interior. To him is committed the function 
of determining when and to what Indians allotments are. to be made. 
_ This discretion and this function are not taken away by the amend- 
‘ment of 1917.. By that amendment, the Secretary of the Interi ior is au- 


7 ‘thorized and directed to cause allotments to be made in areas as speci-- 


fied in section 17 of the -act of June. 25, 1910, instead of the areas 


“specified in section 4 of the act of 1891. Th other’ words, the amend- 


ment changes: the quantities of land tobe allotted, and the mandatory 
direction, if it may be properly called that, extends to the area to be 
_ allotted leaving undisturbed the discretionary authority vested in 
the Secretary by section 4 of the act of 1891 to make allotments. This 
interpretation i is in accord with established rules of statutory construc- 
tion in that it avoids a, repeal by.implication and harmonizes the ik | 


- enactments and gives full effect to both. 


_. That legislation of this character i is subj ect, to change, foodifeation, 
or. repeal at the will. of Congress i is. no longer open to. question. : ont 


 Gritts--y. Fisher, 294 U. §..640,-an agreement with the. Cherokee _ 


- Tribe. made i in 1902 limited the distribution: of the. lands and proper- 
ties of that tribe to members living on September 1, 1902. - In 1906, 
Congress passed an act: perinitting children born after September. 1, 


1902, and living on. March 4, 1906, ‘to participate i in the allotment aa oO 


distribution. The validity of the later act. was challenged because it 


= enlarged the number of participant ts and thereby reduced the distribu- so 


tive tas of the members entitled under the 1902 agreement and it was — 


- contended that those members had become. invested under. the 1902. 


| agreement with an absolute right to receive all the lands and funds. It - 


was further contended that this right could not: be impaired by subse. 


quent legislation. Rejecting these contentions, oo Supreme Court. 
said (page 648) > Se a, a eee | 2 
a No. doubt stiey: ‘was the. purport of fhe Bet: “But that, in our. popinion. 


did not. confer upon them any vested. right such as would disable Congress from. . 
‘thereafter making provision for admitting newly born members of the tribe to the 


allotment and distribution. The difficulty with the appellants’ contention is that Pies 


it treats the act of 1902 as a -eontract, when “it is only an act of Congress and. : 
can have no: greater: effect.” Cherokee. Intermarriage Cases, 2038 U.. 8. 76, 93. It - | 
7 was but an exertion of the administrative control of the Government over r the’ 
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; “tribal! pr eae of: tribal ‘Indians, and was subject to change. pe Conetens: a _ 


| - any. time. ae ‘it was. carried into. effect, and while ‘the: ‘tribal, relations eee ee : 
- eontinued, *-°* * | . 


In Sieemare. v. By 235: U. 8: ‘Ad, ie e original ‘Greek sdistencat , 


agreement of 1901. ‘provided that the ere and moneys to which de- {a0 


ceased members. of the tribe would be entitled, if living, should de- - 
scend. to. their heirs according to the laws of descent, and distribution oe 


= of the Creek Nation and that such lands and. moneys should be al- | eae 
~ lotted and. distributed. to them accordingly. This provision was re- 


| if pealed- and the laws of Arkansas substituted. by. later legislation. eae 
Holding that the later legislation was a valid exercise by: Congress of 
| its powers over. the tribal property of tribal Indians, the Court said: 


On the part. of the maternal: cousins it is. contended that the provisions. in ‘the 


ae original agreement relating to the allotment. and distribution of the tribal lands* 


and funds were in the. nature of a grant im praesenti and invested. every. living | te 


‘member | of the. tribe and. the heirs, designated in. the tribal laws, of every 7 


_ member who had died: after April 4, 1899, with: an absolute right. to.an. allot- . 


ment of lands and a distributive share of the funds; and that Congress: could not 


- recall or impair this right. without. violating the due ‘process of law. clause of the © ‘ 


Fifth Amendment to the Constitution. To this we cannot assent. There was | 
“nothing in the agreement indicative of a purpose to make a grant im praesenti. She 


On the contrary, it contemplated. that various ‘preliminary acts" were to precede 
. any: investiture ‘of individual rights. The lands and funds to. which it related 
- were tribal property. and. only as it was. carried into. effect were individual | 
_ ° elaims to. be fastened ‘upon: them. Unless. and until. that was done Congress , 
4 possessed. plenary power to deal with them as tribal property. It could. revoke 
- the agreement. and abandon the purpose to distribute them in -severalty, or 


adopt: another mode. of ‘distribution. or: ‘pursue. any. other course “which. to it | 
si seemed better for. the Indians. And without. doubt it could confine the allotment: 
- and distribution to living members of the: tribe or. make any provision deemed 


-more-reasonable than the first for passing to the relatives of deceased members _ 
the lands and Imoney to which the latter would. be entitled, if. living. - In short, . 


.the power of Congress was not exhausted. or restrained by the adoption of the © 


original agreement, but remained the same thereafter as before, save that rights - 


es created by. carrying the agr eement into. effect could not be divested. or eee : 
| Choate a. Trapp, 224. U. &.-665, 671. 
~~ To the same effect. is Chase, Jr. vy. United Stuise, 261 Fed: 833, | 
affirmed 256 U.S. 1. In that case, it was held that’ an act passed by a 
Congress in 1912, authorizing the survey, appraisal and sale by the - 
Secretary of the Interior of all of the unallotted lands of the Omaha 


Reservation, was inconsistent with and therefore repealed prior al. 


_ lotment ae enacted in execution of. treaty stipulations. It was 


further held that such repeal operated to cut off the right to allot-. ; : 
ment of an individual Indian, otherwise entitled thereto, whose al- — 


lotment selection the Secretary’ of the Interior had declined: to ap- | 
prove. It was contended by the Indian: claimant that he had a 


vested right to allotment: under the treaties and allotment acts, but. 7 iy 


os the Cireuit Court of pies ae Circuit, held that. he “never 
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ner a veaed: a tarest: in hb tnallotted: and of. the. oe | 


- Tribe under any law, and. Congress had plenary power to at. a. a 
time change the mode of disposition of these aeons lands.” 

| Aflirming this holding, the Supreme Court: said: ae 

| “The contention is one that has often been made: in’ ‘this court and rejected as 

éfter’ as made. - Gritts v. Fisher, 224 U. 8. 6405 Choate: ve Trapp, 224.U. 8.6655 


| Cherokee Nation V. Hitchcock, 187: U.. 8. 294. In those eases the ‘relation. of 
the individual Indian.to.the tribal property is” explained and also the: power of 


Congress over that property and the tribes. In the recent case of United States - 


Vv. Chase, 245 on S. 89, we had’ occasion to” consider the Reservation ‘here’ ins. 
‘volved and the effect of Article Iv of the ‘treaty of 1865 relied on: by. the ap- 
pellant, and decided that: its: purpose. was: to do. no “more than to. individualize 
the: existing. tribal right of: occupancy” and that it left “the fee in -the ‘United 
States” and left “the. United States and the tribe free. to: take such measures for. 


| the ultimate and permanent disposal of the lands, including: the fee, as might 


become essential or appropriate in view of changing conditions, the welfare of 
‘the Indians and the public interests,’ seca — 7 | 


- T-have. hereinbefore expressed the: view , that. the aaghorination. ees F : 


allotinents: contained in the act of 1891, as amended: by the act.of 
1917, is permissive or’ discretionary rather than mandatory. Tnas- 
much, _howéver, as. ‘the provisions of the statute considered in Size 
more V. Brady, supra, and portions of those involved in Chase, Jr. v. 
United States, supra, were framed in mandatory language, it appears 
to be: immaterial from the viewpoint. of Congressional power of 
- modification or’ repeal ‘whether the act of. 1891 as amended be re- | 
garded as permissive or ‘mandatory. ae 7 7 
- The patents issued to the Mission Indian bands or villages. under 
the act of 1891. conveyed to. the bands or villages rights of use and 
occupancy to-the reservation’ lands, the legal title remaining in the. 
United States. Whatever title the Indians have in virtue of these 
_ patents is in the village or band, and not in the individual members. | 


~ Cherokee Nation v. Hitchcock, 187 U. S. 294, 307. The foregoing 


decisions clearly establish that acts of Conmen looking to the allot- « 
ment in severalty of such lands do not, of their own force, create 
- any vested right in any individual Indian.. Until-such acts of Con- _ 
gress: have. been carried into effect to the extent. of creating. vested. 
property rights ‘in' the individual Indians, the reservation lands. 
remain in tribal ownership subject to the: undisputed power of Con-— 
gress to deal. with them as: such. | ‘The first. quesHon is accordingly, | 
answered 1 in the negative. ot ee 3 seg 5 | 


The Comiminee of Tag eae Aftsirs states s that subsequent. to the 
approval of the act of 1917, amending the act of 1891, an allotting 
| agent wv was 5 Plaeed i in. 1 the e field and allotments i in severalty were. made : 


a BONE DECISIONS. OF: ‘THE ‘DEPARTMENT OF. THE. INTERIOR ~ 07 


- on. ee) of the Mission Indian ‘cations which aouments were = 
— duly. approved » and patents. issued to. the: allottess as provided in — 
| section : 5 of the - act:of | 1891. In: no. other cases have. allotments 


proceeded - to: the point: of receiving approval. by the: Secretary of 
the Interior. On. one of the: reservations, according to the Com, _ 
. missioner, considerable time and effort was spent in:an endeavor +o Pe 
| complete allotment: of the reservation lands. Selections were made -— 


<< y many but: not all of the Indians and at, least: two allotment sched- — 


- ules. were “prepared, Neither: schedule was approved. and the allot- ° 


ar ment: plans. were finally abandoned for: various reasons not the least ; 
of which was opposition among the eee eee to the allot . 


ment: of.the reservation lands... 
As to those allotments which have beak perfected ind sonipleted by 


| thé issuance of trust: patents, it is-clear that the allottees have become _ 


invested with the equitable. title and the: beneficial use.of all that 
would pass under a final or fee: simple: patent. Oklahoma v. Texas; — 
958 U.S. 574, 597. It is clear also that the equitable title so acquiréd 
by these patentees cannot be impaired by. subsequent. legislation 

(Choate 'v. Prapps? 224 U; ae 665, ue us a 1494. : does: not Ce SO: 
to do. aa 


“The bill does propose. to prohibit oS oe a the Tibsnoe 
froth perfecting or completing allotments “heretofore listed or: sched: 
uled to any of said Indians which have not: been approved by the 
- Secretary of the Interior: prior to the passage of this Act.” If'the 
lands so selected and listed or scheduled: thereupon become the. indi- 
vidual property. of the selectors and the tribal title thereupon became 
extinguished, the proposed legislation, if enacted, doubtless would be 
invalid as an unwarranted invasion of private: property rights. | But 
Iam aware of no decision, departmental or court, which accords such — 


weight to an unapproved allotment selection. In my opinion of July — 


17, 1935. (M. 2806), it was held that certain. approved and unap- 
proved allotment selections on the Fort Belknap Reservation in Mon- 


tana might proceed to patent. notwithstanding the declaration in sec: 


tion 1 of the act of June 18, 1934. (48 Stat, 984), that. thereafter 


ca no land of. any Indian on should be. allotted. in: severalty. to 
any Indian. That opinion, however, rested. primarily- onthe premise 


that the inhibition against forthior allotments was not intended’ to 


* prevent the completion of allotments, mandatorily provided for in 
the Fort Belknap allotment act, for. the benefit of the remaining few or 
- unallotted Indians whose right to- allotment under the allotment. ach 


became fixed. long prior to the passage of the prohibitory legislation. - 
Neither that opinion nor any of the numerous decisions cited therein - 
: ds authionity. note the pr oposnons that | an unapproved allotment selec- x 
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~ tion: confers an is prope. right i in ie aes to the ecient. 
of precluding Congress from forbidding that mode of disposition of. 
tribal property. ‘That an unapproved | allotment selection does not 
have such a far-reaching effect. j is established by the’ case- of Chase, 
dn. v. United States, supra. Chase, Jr., who was a ‘member of the _ 
Omaha. Tribe of Indians, selected and claimed an allotment of 80 
acres of land on the Omaha Reservation. The Secretary of the Inte- — 
rior having declined ‘to..approve his selection, :suit was -brought to 


- obtain a decree for allotment under the act of February 6, 1901 * - 
-. (31 Stat. 760). The: United States moved to. dismiss the bill’ aad the..0 
trial: court sustained the motion. On appeal, the Circuit Court of 


- Appeals, Eighth Circuit, reversed the trial court and held, among — 
other things, that the plaintiff was entitled under the then ening | 
law to an allotment of 40 acres. The ‘case was accordingly remanded _ 
to the trial court with instructions to permit the defendant to answer, | 


" 2938 FE Fed. 889.. The case was. then retried on its merits anda decree | 
of dismissal entered for the reason that Congress in the meantime had 


repealed the laws under which the plaintiff was entitled to an allot- 
ment. The decree was affirmed on appeal by” the Circuit Court of 
| Appeals. and by the United States Supreme Court, both. courts hold- — 
ing that Chase, Jr., had not obtained a vested right i in the selected 
lands and that Congress had plenary power at any time to change a 

_ the mode of disposition of the unallotted, ne In the course of its | 
decision, the Cireuit Court of Appeals stated : Ape ee © 


If we. should. fancede that Chase, Jr., had a floating eehis in the aneateeea” 


> lands, that right did not attach. toa particular tract. of land until such tract. — 
23. of. land had. been definitely located, selected, and set apart to the allottee. 


To the same effect is ‘Olay v. United States, 282 Fed. 268... That a 


was a suit for allotment brought by the heir of two Omaha Indians . 


i whose selections i in allotment had not been approved. and. the appli- | 


cation of the heir in their right had been denied because of the — 
death of the claimants before the allotments were completed. Reus 
| jeoting the claim of the heir, the court. said: oe 


eK The United States denied the right of appellant to an allotment, for - 


the reason that the persons entitled. thereto, the mother and daughter, had © 7 
died before any allotments were. made. Woodbury v. U. S.,.170 Fed. 302, 95 


CO. C. A. 498; La Roque. v. U. S., 239 U. 8. 62, 86 Sup. Ct. 22, 60 L.Ed. 147. 


: | These cases support the proposition that, until the allotments were made, the 


_right thereto was a mere float, and from its nature would not descend to — 
heirs. Whether those cases are conelusive as to ‘the rights of appellant. in this” 7 


- ease need not be determined, as we are clearly of the opinion that the Act - 


of May 11, 1912 (37 Stat. dit), as construed by the Supreme Court. in the 


"case of Hiram Chase, Jr. v. U. 8, 256 U.S. 1, 41 Sup. Ct. 417, 65:L. Hd. 801 
(April 11, » 1021), cut off all ee of. ed aes to an allotment mnder the act ae 


of 1893.. 
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nor “Mere Ssisstion? Races is - not: cue to conblich a pesied enoperty a 
— wight in the individual. Indian. ‘The land in addition. must be set 


° “apart to the allottee, and this is usually accomplished by the issuance : 


- _ of.a trust: patent foe the land after the allotment selection. has been 


approved by the Secretary of the. Interior. Whether any step in the: 1 ae 


oe allotment process short of actual issuance of the trust patent is suffi-_ 


. eient to divest the tribal title and: vest. the ‘same in’ the allottee. is =, 


ss open to serious question. in view of the decision of the United States - - 


7 Supreme Court in United States v. Reynolds, 250.U. S. 104,.in which 
it 1s. indicated that. even’ ‘approval by the Secretary of the Interior is, 


not absolute or. final. The question in any event, insofar as the _ 
‘Mission Indians are concerned, is removed from controversy by. the: 


express provisions of the act of 1891.. Section 3 of that act, in pro- | “He 


; : viding for the issuance: of a final fee patent to the band or. village; 
_. excludes only lands “pr eviously patented in severalty,” thereby recog- 


nizing that the tribal title is not extinguished until a trust’ patent 7 


aa has issued to an individual allottee. a section 5, dealing with the | . 


issuance of trust patents to individual Indians, it is provided that : 


such patents “when issued, shall override the. patent authorized to be. 


issued to the band or village as. aforesaid, and shall separate: the = 


-. individual allotment, from the lands held in common,” again recog- eae 


- nizing tribal. ownership. until the individual trust patent issues. — 


. Finally, in section 8, dealing with grants of rights of way for various oe 
purposes, itis provided that contracts therefor may be made, subject 


2 ‘to the. approval of the Secretary of the Interior, with. the. band or 


a. village prior to issuance. of individual trust. patents, but with the — — 


a individual allottee. after a trust patent. has issued -to him as provided Pan 
_. insection 5. This is a clear and definite recognition. that no property 


: rights vest in the individual allottee until the trust patent actually _ 
issues. From these repeated declarations, IT conclude that the lands. 


of these Mission Indian bands or villages remain in communal own- | 


ership until trust. patents. have issued to individual allottees and that — 


until that time, it is competent for Congress to abandon the purpose © : 
to distribute: such: lands in: severalty, or adopt another mode of dis- | 


tribution,:or pursue such other course as to it seems better for the — 
Indians. Sizemore y. Brady, — ane: second Co ae is answered -~ 


| panera. ve 


_ Approved : April 8, 1937. 
- Oscar L. CHAPMAN, ee 
: | Assistant Seoretary. 
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AUTH ORITY oF THE SECRETARY OF THE INTERIOR TO RESERVE 
‘WATERS IN CONNECTION WITH, AND INDEPEN DENTLY OF; LAND | 
| RESERVATIONS FOR ALASKAN NATIVES UNDER Sop ACT oe | 


MAY 1, 1936 | 
a - Opinion Apri oe 1937 


. INDIAN Rusnavartons—Nucessiry. FOR STATUTORY Avrsoury 1 FOR WITHDRAWALS fe 
4 IN ALASKA. 7 | | igen % 4 | 
-In view of the acts of wore pr ohi biting withdrawal of public fande in ‘the 
‘United States for Indian reservations except by act of Congress, the Secre- _ 
tary of the Interior should rely upon statutory authority acs withdrawals in _ 
Alaska for reservations for Alaskan natives. a eee am are 
RESERVATIONS FOR AEASKAN ‘Natives—Acr or May. 1, 1936-—INTERPRERATION | OF | 
“STATUTES. : a 8 | 
‘The principle that:a2 tupac should, ie inter pene in the. light of ihe situation 
and. needs of the Indians may be applied to the act of May 1, 1936, to.deter- 
mine. the intent of Congress. as: to reservation of waters” as well as: land for 
_ the. use of. Alaskan natives. 


_Resmavatiow OF Warens—Intenr OF “Aor OF ‘May 1, 1986—Requinmucrs OF 


. NATIVES. wh os . 
- The purpose of the act of May i 1936, to conser ve and ceyalon native | resources 
_ +> and to foster economic organizations of. Alaskan natives indicates: an intent 
- Of. Congress..to atithorize: reservation of waters in ‘connection with land 
jee reservatious where necessary’ for Alaskan natives whose oceupations require @. : 
_. use of. waters. = de he Hf fis, a3 ae ee ee ee bias ae cal 
WATERS. AS. Part oF PuBLic: Dom AuN—'TRERTTORIAT, TipnwaTers ‘AND: SUBMERGED. . 


_ Lanps HEL: AS. Pusuic ‘TRUST—DISPOSITION. FOR Usn OF ALASKAN NATIVES.: a 
ie The statutory term “public lands”’ is: ‘equivalent. to. the term “public domain” E oe 


which includes. tidewaters and submerged lands. ‘The withdrawal of terri- 

torial tidewaters ‘and. submerged lands. for the use of Alaskan natives is. 
, ce held: not to be inconsistent with the obligation of the United States to hold | 

them in trust for the benefit of the whole” ‘people. : - . 


RUSERVATIONS FOR ALASKAN Navtves—ARmAs AUTHORIZED To Br ‘Resmavep—Acr | 
-. or May 1, 1936. a ! —# - 

Section 2 of the: act of Nay 1, 1936, authorizes the , Secrétary of the Interior tor 

_ designate as Indian reservations for: Alaskan natives either’ (1) existing: 

‘reserves specified. in the. act, (2) such reserves together with: additional 

- adjacent public lauds, and: (3). other Dues lands . actually oe ae In-" 

—dians or Eskimos within Alaska. ia . ae 


; Nr RCESSITY OF Occupancy By ALASKAN Narives—Reservarton Bore OF ‘Warons, 


. Since no reservation: can become effective under the act : of May 11, 1986, until 
| appr oved by the native. residents ‘thereof, part. of. every. reservation. ereated 3 
under that act must be land upon which natives are actually residing, and - 
therefore ‘no reservation consisting solely of waters can be created. 


. RESERVATION. OF WATERS IN PORNECE ON: with LaNnp "REsERvatTONS—Possius 
EXTENT. : | : 
‘The waters: which may be reserved as oct of | a reservation of Annis: for 
Alaskan natives may not extend. further than essential for effective use _ 
_ of the reservation and further than can be considered an integral part of. 
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‘the reservation, “The extent of the- waters included in ne Annette Islands : 


- Reser vation: should be: used as a pence 


“ Kriars, Acting Solicitors: es 


a You [the Secretary of. the Tntarior] ave icouipsted my opinion on ee 

7 ths: questions raised. by the Indian Office as to whether section 2 of 

the act of May 1, 1936 (49 Stat. 1250), extending the provisions of — 
the Indian Reorganization ‘Act to Alaska, authorizes the Secretary cs 

| of the Interior to reserve for the natives of Alaska; in order to pro- 


tect their fishing rights, (a) waters in connection with reservations 
of land made under that. section, and (b) waters where there are 


no lands: being reserved. in connection: therewith ; and if. ‘$0, whether nai 


waters may be withdrawn extending as far ee the shore as the Z 
| territorial limits of Alaska. ‘Section 2 of the act follows: ck ce 


- SE. 2, That the - Secretary of the. Interior is hereby authorized: to designate 
as an Indian. reservation any area. of land which has been reserved for the. 
use and occupancy of Indians or Eskimos by section 8 of the “Act ‘of. May 17, 
1884 (23 Stat. 26); or by section 14 or section 15 of the Act of. March’ 3, 1891 
(26 Stat. 1101), or which. has: been heretofore reserved under. any executive — 
order and placed under the jurisdiction. of . the: Department of the: Interior or 
any. bureau. thereof, together. with additional public lands adjacent. thereto, 
within. the Territory. of Alaska, or any.. other public lands which are. ‘actually 
= occupied by . Indians - “Or ‘Eskimos ‘within: said Territory : Provided, ‘That the . 
designation by the Secretary of the Anterior of any such area. of. land: as: ae 


ipeservation: shall ‘be effective: only: upon’ “its: ‘approval . ‘by. the ° vote; “by. secret m 


ballot, of a majority: of: the Indian or. Eskimo - residents .thereof™ who. vote. at: 
a special - election. duly. called by the. ‘Secretary. of the Interior. upon thirty 
days’ notice : Provided, however, That in each instance the ‘total vote east 
shall not. be less than 80: per centum of those entitled to vote: Pr ovided fur ther, | 
That nothing herein ‘contained | shall affect any valid existing ' claim, location, 
or entry under the laws: of. the United States, whether: for homestead, ‘mineral, 
right-of-way, or other purpose -whatsoever,’ or - ‘shall affect. the. rights. of: any. 
such owner, claimant, locator,. Or entryman to the. full use and. enjoyment of the 
land. SO. occupied. ? | : | 


-In answering the questions raised IT am. ‘qesistnd. by. the attitude ao 
_ opinions of the Circuit Court of Appeals of the Ninth Circuit and of 
the Supreme Court in the Alaska Pacific Fisheries case, 270 Fed. O14 
and 248 U.S. 78, which involved the analogous. question. of whether 
the waters adjacent to the’ Annette Islands Indian Reservation. in 
Alaska were or could. be. included i in that reservation, The reserva- 
tion had been created'by section 15 of the act of March 3, 1891 (26 Stat. 


1101), providing for the. reservation ‘of “a. body. of ade known as 


| Annette Islands”. for. the use of the Metlakahtla’ Indians. In 1916 


-. the President by. proclamation stated that it was necessary to withdraw | 


the waters adjacent. to the islands for the purpose of developing. an 


- Indian fishing industry, and reserved the waters within. 3,000 feet. of a 


the shore at mean low tide. There was no express statutory authority . 4 


| for an. extension of the reservation. by Executive action. oars 
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a In the. Aint Pacific ister case ihe United. Sintes osinghit to, 1 
; enjoin an outsider from placing nets in the waters within the 3,000- foot 7 


limit. The Circuit Court of Appeals affir med the granting oo an in- — 
- junction on the ground that the President, under his general authority, | 


. could reserve parts of the public domain, ineluding territorial waters _ 


‘in Alaska, for Indian use, and. that his reser vation of the. waters ad- | 
_ jacent ‘to- the Annette Islands for fishing purposes was a reasonable | 
_ and practical effectuation of the purposes of the act creating the reser- 

vation since the Indians depended on. fishing in these waters for their 


oF | sustenance. However, since this decision was.rendered the acts of Ji une 
* 80, 1919 (41 Stat. 84), and March 8, 1927. (44 Stat. 1347), have been 


passed prohibiting the withdr awal of public lands of the United States 


for Indian reservations or the enlargement, of existing reservations . 


except by act of Congress. These acts. would appear to- apply to - 4 i 


. Alaska. But without expressly deciding their application, ‘since the | 
question has not been previously . determined and.is not in issue here, | 


- itis doubtful, in view of these statutes, whether reliance can. be placed 


upon the rationale: of the Circuit Court decision, that the Executive. 
_ Department may supplement an act of Congress by withdrawing neces- 
sary land or water to add to an existing. reservation. Accordingly, 
unless the authority . for the withdrawal by. the Secretary of the In- | 
~ terior of adjacent waters can be found in section 2 of the Alaska Reor- : 
-. ganization Act, it is believed that the Secretary cannot make such with- 
_ drawals: The question is then purely one of statutory construction. | 
“The Supreme Court in upholding the granting of an inj junction In. 


eo ‘the Alaska Pacific Fisheries case, looked at the problem as one of in- - 


7 terpretation of the. statute creating the reservation. Tt set forth as ; 


follows the method of approach which should be: used i in. acca | 


: “such a question of statutory interpretation: 


| ‘AS an appreciation of the circumstances in which words are aged usually. is 
eonducive and at times is essential to a. right understanding of them, it is in-— 


‘portant, in approaching-a solution of the question stated, to have in mind: the 7 
circumstances in which the reservation was. created—the, power of Congress: in 
the premises, the location and char acter. of the islands, the situation and needs of: || 


‘the’ Indians and the object to be attained. | 
- The court. held. that the power. of Coupes to reserve the. ‘adjacent: 


| Avatars ‘was undoubted, since such waters were the property of the 
United States and subject to its dominion. and sovereignty. It found ~— 


ne that the purpose of creating the reservation was to assist the Indians i in 


—e their effort to become self-sustaining and advance i in civilized life, and , 


that. the facts showed that the Indians were primarily. fishermen: and 
2 could not:sustain themselves fromthe use of the upland alone but that 
the use tof the adjacent fishing grounds was equally essential. The 

~ court believed that Congress intended to.conform its action to the situa- 


tion and needs, of the Indians and: therefore held that. the oman 7 
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a reserving ihe “body of lands ‘sows as ehtncus Islands”: ivelnded moo 


the reservation the adj acent waters. The court. also restated the prin; Ss 
ciple: that statutes passed for the benefit, of Indian tribes should be 


_ liberally. construed in their: favor. 
If this method and ruling is applied to an instant ey it 


[would follow that section 2 of the 1986 Alaska Act may. likewise | 


be construed as intending to allow the reservation of fishing rights : 


essential to the reservations. created. under that. act. At. is the same — 


a power of. Congress. that is being. exercised. ‘The purposes | of this - , 


~ act are identical. with those which surrounded the act reserving: the ; - 
Annette Islands: Reservation and are here plainly.expressed in the 


.. ; statute. - _The-act. recites: the. title. of the Indian. Reorganization. Act : | 


(48 Stat. 984); June 18, 1934,.- which - states as its purposes “to. con- “ee San 
_ serve and develop. Indian: lands and. resources; to extend to. Indians ™ 


the right to form business and. other organizations; to establish a 


“credit. system. for Indians * * *.”- Iti is well known, as is recited ee 
in the opinions of the Supreme Court. and the Circuit Cone of. Ap- PT ae 


| -peals concerning the Metlakahtla, Indians, that the natives. of Alaska | 
_ are not naturally agricultural and depend chiefly on fishing and hunt- a 
| ing’ ‘for their: livelihood... The fish of the Alaska coast. region is one - 


of their major. resources. and therefore’ appropriate to: be. conserved 7 _ 


under the Reorganization Act in connection with their reservations. - 
- Moreover, a large number of the. organizations developed under the — 


‘Reorganization Act, ‘particularly in southeast. Alaska,. will: be fish- 7 a 
eries:-and :fish..canneries.-: It willbe. these. fish enterprises, similar 


— to the successful. enterprise developed by. the Indians. of the Annette | — - 


~ Islands, which will: be. major users. of the credit: system established” coy 


under - the. Reorganization Acti: ‘The. Alaska Reorganization Act 


provides that the Indians may -be organized, not as bands or: tribes, a 
_ but as groups having “a common:bond of occupation.” One ofthe 
most usual bonds. on occupation is. that of fishing and it is certain - 


ee . that. many of the communities organized under the Reorganization . . 


| Act, will -be.. fishing. communities. “The. economic. purpose of this 7 
= legislation extending the. Reorganization. Act: to Alaska “was made ca 


clear in the report. by the Interior Department. to Congress on this. 


-act.when it was introduced. The report stated that since the original 


Indian Reorganization Act did not extend the right of incorporation — 


and, enjoyment of credit privileges. to Alaska, the Alaska Act was 
designed to remedy this omission.. From these facts it is evident that _ 


> the purpose of the Alaska Act. would. be. seriously. frustrated. ifthe ~ 


_ reservations designated. under it could not embrace the Tajo or resource: - 
of many of, the Indian organizations. 


_The. express language. of ‘section, 2 of the ‘Aliske Act: is. not ina ‘ 


| terially more: confining “in its: application. than. that which, was used. nt 
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7 in the act reserving the Annette Islands Reservation. Instead of the — : 
words “body of lands” the words-are used, “any area of Jand” and. 


“additional public lands. adjacent. thereto “© * or any other 
public lands which are actually oceupied by Indians or Eskimos.” 
The term “public lands” is synonymous: with the term: “public do- 
main,” and the tidewaters of the territories of the United States 
and the lands under them have been classified as part: of the: public 
domain since. they belong exclusively to the. United States Govern- 


“ment: and are subject to its disposition. Shively Ve Bowlby, 152 | a. 
 -U. 8.1; Alaska Pacific Fisheries v. United States, 248 U. S. at 87; 


240 Fed. at 281, 282. It has been said that the United States holds 
these lena. and submerged lands in trust for the benefit of: the’ 


me whole people. and that these waters and lands have never been 


disposed of: under general laws. It is believed that neither of these 
_ propositions is violated by the proposed interpretation of section 2 
of the Alaska Reorganization Act. The Circuit Court. of Appeals 


in the Alaska Pacific Fisheries case stated. that. the reservation of the _ 


adjacent waters for the use of the Indians ‘of the Annette: Islands 
Reservation was not’ in conflict with the trust obligation of the 
United States since such action protected the food supply. of a whole — 
tribe of Indans who might. otherwise become a public charge. And. 
section 2 of the: Alaska’ Reorganization Act is not a general law 
pr -oviding for the disposition of tidewaters. but a limited law pro- 
viding only for the designation of the particular kind of reservations 

| whieh come within the classiaeations listed. in section 2. a 
~The reservatioris :to be designated under section 2 must fall: within. | 
one of ‘the following three classes: first, aréas which havé already 
been reserved under the legislation specified or: by” Executive order. 
The specification in this class of: the legislation which’ created the | 
_ Annette Islands Reservation is further: evidence of the ‘fact ‘that 
i Congress intended adjacent waters to be included in the reservations 
designated, since if the Secretary is: to exercise his authority under 


section 2 to declare the: Annette Islands an: Indian reservation, it. a 


would be obligatory upon him to include the adjacent waters already 
recognized as. ‘part of the reservation. The second. category consists — 


_ of existing reservations, “together with additional public lands ad- 
jacent thereto, within the Territory of Alaska.” In view of the — 


rulings’ of. the : Supreme Court. previously discussed, this language - 
may be said’ to permit the Secretary to declare territorial: waters 


_— adjacent, to existing reservations to be part of the reservations. The 


2 third category consists’ of other’ public: lands. not. connected with — 
existing. reservations but occupied by Indians or: Eskimos. This 


‘permits entirely new reservations. © ‘If the language | in. this category . Z 


“were not. modified elsewhere ‘in the act, it mien be reasonable to ‘hold, 
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: in reply to | question (b). ‘of the. Tea Office, that fishing: waters: 
- used by the natives but not connected with any reservation might be 
reserved under this section. However, I believe that the act read 
- as a whole indicates that the -principal part of every reservation 


. 7. designated under section. 2 must: be: land upon which the natives are 
actually: residing. The first proviso: in section -2 requires that- the — 
_ designation: be approved by a majority vote of the native residents . 
of the proposed reservation. This proviso could not be fulfilled ifa = 
reservation were declared. which. consisted only of. fishing waters.  — 
| Moreover, the: phrase. “actually occupied” implies. residence rather Pee 


| than mere use. © : : oo 
“It is therefore : my opinion that the- one Het connected an any oo 


reservation ofthe uplands cannot be independently reserved under 


section 2 of the Alaska. Act but that. waters adjacent to any lands al- 
ready - reserved -or being reserved can. be. reserved for the natives 
occupying: the rest of the reservation. .My answer to part: (a). of the 
first rae 1s therefore: in the affirmative and: to pat ie in the 
8 My answer to. ihe econ satetiog es srhiethor: gators may ahs 
~ withdrawn extending as far from the shore’as the territorial limits 
of Alaska, tmaust likewise be’ answered in‘ the’ negative on the facts 


now. available. ‘The test applied. by. the Supreme. Court in recogniz- : 


‘ing the waters adj acent to the Annette Islands as part of the Annette 
Islands Reservation was that these waters were. an essential part. of — 
the reservation intended for Indian use and. that these waters. ‘were. 
generally considered part of the islands. Tam of the opinion that 
section 2 of the Alaska, Act’ ‘does not authorize | any further. with- 
drawal than.that which can be. justified: under the test’ formulated — 
‘by the Supreme Court, that is, so much, of. the waters adjacent to any. ~ 


reservation as are essential for effective use of the reservation and — 


extending only so far as can be. reasonably considered an- integral | 
| part. of the reservation. ‘Tt appears | that for all: practical purposes aA 
the extent of water designated by the ‘President i in connection: with — 


. the Annette Islands. Reservation, namely, 3,000 feet from the shore. ion 
at mean’ ‘low tide, should. be used as the’ Standard - and. even as the 


- ‘Inaximum. ‘unless: it’ is” shown that the natives have been. using’ ‘and | 
actually | néed a, further area. An extension of the area of Indian 


| reservations to. great lengths i in the territorial waters of Alaska would : 


- ‘seriously conflict with the authority of the Secretary of ‘Commerce, : 
given in various acts of Congress, to regulate fishing in the terri- 

torial. waters, and with the policy of Congress: uae in those . 
‘oi acts of providing equal fishing Oppornies t to all citizens.” Pea 
Approved: “April 19, 1987. s eat ae 


Oscar L. CHAPMAN, 
Assistant Secretary. 
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‘THE REPAYMENT ’ To THE UNITED STATES OF: THE. consraverson 
cost OF THE ALL-AMERICAN CANAL | i 7 


| “Opinion, April 27, 1937 


IRRIGATION. Drstercrs—Boutper CANYoN PRosECT. Act—Powmn ‘DavELopMENT— on 


= W. AL AND R. E. A. Loan AGREEMENTS— INDEBTEDNESS TO THE | UNTIED 


— STATES, 
on Section | 7 of the , Boulder. Canyon Project. “Act ee of December oA, 1908, 45 


Stat, 1057), provides ‘that. the net proceeds from any power development Eis 


on the All-American Canal shall. be paid into the canal fund until the 
oe ~ equivalent of operation, maintenance, and construction costs shall have | 
been paid. The P. W. A. and. R. E. A. ‘proposed making loans for the 


. ~. eonstruction: of power systems, on condition that the STOss: revenue: of such. és 
| systems. be applied to the: operation. and maintenance. costs and. payment as 


__. -of bonds securing the loans. Held, That the’ United States is entitled to the © 
“. «net proceeds from the power system after deductions have been made for 
~~” operation and maintenance costs; for. payment of principal and interest 
.. of the bonds, and for. the one-year reserves for such payments’ as. author-. , 
_. ized in the. above-mentioned loan agreements. ? | BO gl ee 


| “Iprtca tron Disrxicrs—BoumwEr. Canyon PRosEcr Aot—Cramss | OF THE ‘Untre | 


STaTHs— PRIORITY. ar tas. | | 

‘The provision in ‘section: 14 of. the act of December 21, 1908, that SGiainae: of a 

_ the United States arising out of any. contract authorized by this -act shall 
a: have priority over all others” ‘entitles ’ the ‘United States thereto only so - 

‘long: as the net. proceeds, from power development are in the hands of. the a 
‘irrigation district. | a Se : ete os gee 


| ‘Kirais, Acting Solicitor: : 2 - 7 7 
| Certain questions. concerning ‘the nabure and oeteat of ne security ag 


| “of the United. States. for repayment of the construction cost of the | ” 


‘All-American Canal under. its contract of. December 1, 1982, as _ 


amended. April 10, 1935, with the Tmperial Trrigation District have Es 


io been submitted to me for opinion, - | 7 
‘The questions arise by. reason of a ‘puspoeed offer a a ‘loan and 


“grant by the Federal Emergency Administration of Public Works, 
and a proposed offer of a loan by the Rural Electrification Adminis-. — 


~ tration to the Imperial. Irrigation District, the. amounts totalling | 
$3,460 000, for the ‘purpose of financing the. construction of anelectric 


power production, ‘transmission and. distribution: system i in the Im- | 


~ perial V alley, California. Before proceeding to a discussion of the 


specific questions raised, it is important that the. pertinent provisions 7 


: " of. the contract eae the United States. and the District and the a 
Sa proposed offers be reviewed. = 


~The contract of December. 1, 1932, bat weon the United States and | 
ee the Imperial Irrigation. District was made pursuant to the Recla- 

“mation ‘Act (act. of June 17, 1902, 32 Stat. 388). and the = : 
‘Canyon a Act, eis of December al, 1908, 45 Stat. 1057 oF 
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a piouie: ‘for. ie econ, of the Imperial Dam daa ie. Al- ‘3 


~ American: Canal and appurtenant structures, at an: ultimate cost to — o 


the District of not to exceed $38,500,000, payable to the United — 


States in 40 annual installments. Section 7 of the Boulder ae, 


Proj ect Act. provides j in part: 


8 ee The: said districts or. other. agencies , shall have the privilege at any i 


time of aes by. contract or otherwise such power possibilities. as. may exist... a 


%e upon ..said.. canal, in proportion. to: their respective. contributions. Or obligations a : 


‘dss ; toward: the capital cost of said canal and: ‘appurtenant. structures from and. in- » 


eluding. the. diversion works. to the point where each respective power plant may _ 


—s . be. located. - The net. proceeds. from any power development on said canal shall. 


= be paid into the fund and credited. to said districts or other agencies on ‘their oo 
sos said contracts, in. proportion to. their rights to develop: power, until. the distr icts | 
or other agencies using said. canal shall have paid thereby and under any con- — 
_ tract or. otherwise. an. amount of money. equivalent to the Opera tion and main- | 
tenance expense. and. cost of construction thereof. : 


‘Pursuant to the foregoing, Article 1 14. of the contract t provides in 


hers “Subject a the foregoing’ provisions of ‘this sania: and, tie par- 
| near: by other. ageucies. as ‘provided. for. in Article twenty- one (21) hereof, - 
the. District shall. hare. the privilege at: any time of utilizing. by contract or 
otherwise - such power. possibilities as may exist. upon ‘said. canal. The net. : 
proceeds as hereinafter defined in. Article thirty-two (82) hereof ‘and as de- 
. termined by: the: ‘Secretary - for each: calendar year from any such power de-: 
velopment shall be. paid. into. the Colorado. River Dam. Fund. on March. first’ 
of. the next succeeding. calendar year and. be credited to the District on this . 
“ contract. until. the District shall have. paid. thereby. and/or otherwise an amount 
of money equivalent to: that. herein agreed to be paid to the United States. 


a Thereafter such. net. power proceeds shall belong to the District. It is agreed i 4s 


that. in. the. event the net power proceeds in any calendar year, ereditable: to - 
the District, shall exceed the annual installment of charges payable under — 


; this. contract - during- the: then current. calendar year, ‘the excess of ‘such ‘net 


pewer. proceeds. shall. be credited on the next. succeeding unpaid installment 


ea to become dué from the District under this contract. 


| Axticle 32 of the contract ‘provides— < 


‘In determining the net proceeds for each calendar year from any power | 
devélopment, on the All-American Canal,. to’ be paid into the Colorado River 


Dam. Fund as “provided in Ar ticle fourteen (14) hereof, there shall: be taken into 7 
- eonsideration all items. of cost of production of. power, including but not neces- | 


sarily limited to amortization. of and: interest on. capital investment in power 


development, replacements, improvements, and. operation and. maintenance, if 


any. Any other. proper: factor of cost not here expressly. enumerated may be 
taken into account in determining the net ‘proceeds. & hae fe | 
‘The following i is section 17 of the Boulder Canyon Project Act and oo 
is embodied 1 in substance i in Article 35: of the contract: 


‘Claims: of the United States arising out’ of any. contract: ‘authorized | by. this ; | 
: act shall have priority. over all others, secured or unsecured. x 
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‘The eee are: the. Boneane provisions’ ina determination of ss 


- theextent of the right of the. United States to.the. proceeds from Power, 


| * development on the canal: 


-Under:the:terms: of the pr peed offer byt the Federal in eroeney 
“Administration of Public Works (Docket ‘No. Calif. 1088-P-D), the 
United States would aid in financing the construction of a hydro-— 

electric. generating plant, a diesel electric generating plant, and an 
electric transmission and distribution system, including necessary — 


equipment and the acquisition of necessary land and-rights of way, by — | ‘ 


a grant of 45 percent of the cost of the project, but not exceeding 


$1,242,000, and by. purchasing revenue bonds of the. District in the a 


: ageregate. principal amount of $1, 518,000, maturing over a. period 
| of 30 years. Paragraph 1. (4) of the wffer’ provides— Yeti hate SF eres aes 


Security : “The Bonds, together with such additional bonds as may be issued. 
for extensions of and additions, betterments, and improvements to the System 


& 4p. accordance with Paragraph. 2 hereof, shall be payable - as to both. principal 


and interest exclusively from, and secured by a first pledge of, an amount of 
a the gross revenues of the System, after deducting therefrom only the amounts 


hecessary to: pay the ‘reasonable cost. of maintenance and operation of the _ | 


System, sufficient: ‘to pay ‘said’ principal and interest. as the same become due 25) 
7 and payable, and to maintain reasonable 1 reserves: ‘for the payment of principal —— 
and interest. on the Bonds. fot Cs Xe ee ie 


4 Paragraph 2 (c) of the. offer ore ‘ owes 


| “That ‘the reserves for the Bonds and for any ‘gdditional bonds ‘hereafter | 
issued. for’ extensions, additions, betterments, Or: improvements to the: System, a 
mentioned. in “subparagraph (i) of Paragraph 1. hereof, shall . not excéed an 
amount sufficient to meet the principal and interest payments on: such bonds for | 
an average year, such amount to be computed by ote woe the arithmetical | 
a mean of annual ‘principal and. interest. payments. . - 


Under the terms of the proposed offer by the Rural Electrification | 
Administration (designated as R. E. A. Project California 1—Impe-. 
rial), the United States would aid in financing the construction of — 
an electric transmission and distribution system within rural areas 
in the District by loaning not to exceed $700,000, the debt to be evi- 

- denced. by revenue bonds of the District maturing over a period of 
- 20-years. Paragraph 10 of the proposed: form of. bond. resolution _ 
_. by the board of directors of the District, which would. be made a _ 


| part of its contract’ with the Rural Electrification Administration, 


provides for the allocation of all revenues of the Project (i. e., the 
R. E. A. project) to the payment of the principal of and the ee 
_ on the bonds,.-with certain exceptions. not here. material, and ‘para- 
| graph 11 provides i in part— an See ee | 
7 that the District shall establish and maintain: a ‘special fund destenated as the 
“Bitth Special Issue United States Contract Fund” | (hereinafter. referred to as 


the “Contract Fund”), and on or before the 15th day of each calendar month 
_ from and after the date when Project Revenues. shall begin to be derived, the 
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District: shalt pay into: the. Oobitack Fund: all, of. the Project: Revenues. fee the... 
preceding calendar: mouth until there shall. have been accumulated, in the Con- Pea. 
= tract. Fund. an amount’ of. money. (hereinafter ealled the “Current. ‘Require: a 


ments”) sufficient: for the- “payment Of - (1). the. interest - on ‘the. Bonds: which 
- Shall have become due but. which shall be unpaid, if any, (2) the. principal of. 


Bonds which shall ‘have become due but which shall be unpaid, if any, and (B) 


~~ the’ ‘principal of Bonds and’ the interest ‘on, the: Bonds which: shall. become due — 
en the next succeeding: interest. payment date; -* *. * and- that. on.or before 
- the. 26th. day. of December in each: ‘year after. the: date of the. completion of. the 


~_ » Project, the District. shall pay ‘into. the. Contract Fund. all of . the remaining Pa 
- Project. Revenues for the twelve- mouth period ending on ‘the 80th day of Novern-— < 


| ~~ ber next preceding: until ‘there shall have been accumulated in the Contract 


a Fund au almout ‘of | ‘money ° (hereinafter -ealled -the ‘Reserve. Requirements’ ) | 


which shall: be sufficient. for: the: payment ‘of: the pr incipal of Bonds, if any, and 


the interest. ou the- ponds. -which shall. become due on the. two. interest-payment 2 Ge 


dates next succeeding the following. interest-payment. date nS 
: Paragraph 12. provides— bd ai 


that the Treasurer ‘of the District shall ole ie ‘moriey. In. the Gontzact’ Fund 
for the following. purposes and: in.the. following: order of priority | only :: first— 
to’ the. payment: of the interest. on ‘the Bonds which ‘shall: have become due but 
which shall be unpaid, it any 3 second—to the payment of the principal of: Bonds 
which ‘shall have become due but which shall be unpaid, it. any; third—to the 


payment of the principal : of Bonds- ‘and’ the: interest on “the: ‘Bonds which shall. Sa 


become due on: the: next succeeding interest payment ‘date, ‘and. any money. 
remaining in the Contract Fund in eXCess. of the. Current Requirements shall 
be held in the Contract Fund and may be invested as provided. in paragraph 


(13) hereof, ‘provided; however, that: ‘whenever there: shall: ‘be held:.in the Con- . | 


tract Fund ‘an amount of money in excess ‘of the Current Requirements. which 
shall be: equal to the aggregate principal’ of the: Bonds: outstanding. such excess 
money may be: used: by the Tr easurer oe the District for. the redemption. and 
payment of the Bonds: outstanding ; ae par a Renter as Sa trayge oes, % 


“P aragraph. 16 of the form of bond resolution n provides mae 


that, in: ‘addition to’ the. Project. Reventies SO. allocated,: the: District liereby. 
irrevocably allocates. to. ‘the: payment of the principal of and the interest on 
the Bonds. such: part: of the net. -reyenues | derived: by. the. District froin. all 


“ electric. generating plants’ and. all electric. transmission and. distribution ‘lines. 


and facilities. now .or. hereafter. owned. or. operated: ‘by: the: District. but: not 
included’ within the Project: (such plants, lines, and. facilities, being hereinafter 


ealled the. “District - System” and: such: net revenues | being» called the “System is 


Revenues”) * as shall: be. sufficient, together ™ with the. money inthe Contract. 
-’ Fund, to meet the ‘Current Requirements and the Reserve Requirenients ; that 
the District shall :pay into the Contract Fund on or before the 26th day of. — 
December in each year all of the System Revenues: derived during the- twelve > 


oe month period. ending on the 30th day. of. November next. preceding such date, or | | | 
* gueh © part thereof as shall. be necessary | for such: purposes ; that the System _ . 


Revenues’ shall mean the gross revenues of the District derived | from the _ 


a operation of the District System after deducting = therefrom. all: amounts neces; ee 


. “sary: to pay. the. reasonable costs of the operation and. maintenance of the 
| District. System. and the. principal. of and interest on. bonds. hereafter issued by 


‘a the. District, the entire. proceeds of which shall -be employed for : the purpose = 


of ' constructing the District System or any part therof or consisting or a Uh 
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- ing extenstons,: additions; petterments, ‘and improvements: to the District Sys- | 

— tem, together with such. amounts as shall be ‘sufficient forthe creation and 
maintenance of reasonable reserves for the payment ‘of such costs of. operation % 

and maintenance and the principal of and interest. on. such bonds ; ee 


It has been necessary to quote the foregoing at some length 3 in order | 


to present.a complete basis for a consideration of the questions which a: 


have been referred to me following their submission. to the Depart- | 
ment by counsel for the Imperial Irrigation District. Three ques- 


tions originally were submitted, but in a letter dated April 18, 1937, ~ 


counsel has withdrawn the second question, having to do ath the. - 


-_ right of the United States to the net proceeds from the transmission Sig 


and distribution of energy; as distinguished. from the net. proceeds | 
from generation alone. ‘The letter of withdrawal bears the approval 
of the Commissioner of the Bureau of Reclamation and the Director : 
_ of the Power. Division of the Federal Emergency Administration of — 
Public Works, and the General Counsel of the Rural Electrification 7 


3 Administration has informally stated that there is no objection to _ 
the withdrawal. The’ discussion in this opinion. accordingly will be 


| _ principally: confined to.the first. and. third questions. | For. convenlence,. 7 


ae ie I oes quote and discuss each. question separately: 


‘What is ee meaning of “net proceeds from: any power ‘development. on: nid - 


anal” as used in Section 7 of the Boulder Canyon Project Act, and. “net pro-. ai 
ceeds for each calendar: year from any power development on the.All-American’ 


Ci nal” as” used ° in. Articles 14 and 32 of the All-American Canal Contracts, 
when considered’ in connection with the proposals: of Public Works Administra- 
- tion and’ Rural Hlectrification Administration, which require the gross revenues = 


of the entire: electric power system of the District, Guoluding both 1 Public Works, ie 


: enone: ‘additions and aeeroyerents thereto)” ‘to. be “applied, ers ito ‘the : 
operation and maintenanice — of the production, - transmission and distribution 


“ facilities, and, ‘second, to the. payment of the principal of. and interest on bonds 


(the proceeds of which have been used to construct, the two projects constituting i 
- the District’s electric power system), to be amortized within 30 and 20 years, _ 
respectively, together with the. creation and maintenance of a one year reserve > 
_ fund for all of said bond. issues to assure the payments of. principal and interest 
thereof? Do the “net proceeds” to which the United States is entitled under — 
said act and contract come after. the deductions and Dayments authorized and 
required. by. the: proposed loan agreements? | | : : 


It is my opinion that this question as last sited may Be answere ed 


in the affirmative with one possible qualification, which will.be men- — _ 


tioned and discussed later.’ Section 7 of the Boulder Canyon Proj- | 


ect. Act merely provides that the net proceeds “from : any ‘power 
7 development on said canal” shall be. ‘paid into the Colorado River 
| ‘Dam F Fund and does not define “net proceeds. : Article 32 of the All- 
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a ‘A retican Canal’ contract): snere,. ponds that. in. ciate 


“net: ‘proceeds there shall be taken into consideration all items of cost 


- of production’ of power, “including but: not. necessarily limited: to. 


amortization o if and interest: on capital investment im power. develop- 7 


| “ment, replacements, improvements, and operation _ and. maintenance, : 


| if any.”  Ctalies: supplied.] ‘Tt is my’ opinion. that this provision is. 


- ‘consistent’ with section % of the act when it is borne in- mind that, 
the act is silent: on a- ‘definition of net. procéeds, and that’ in- ey oo. 
event it would be necessary to finance any’ power development by 
‘tTaeans which ordinarily would conteniplats eee Investors to the; 4 


= extent of their participation. 


- The same justification may: be regarded as. encting for mabe Gieation : | 
nid: maintenance of the one-year reserves for the payment. of: the. 


7 principal of and interest. on the bonds.. The bonds are to be secured 
only by the revenues from the system, and. the reserves seem clearly 
to be a reasonable “factor: of cost” re may be deducted j in deter- 
mining net ‘proceeds. Pe | 7 meee see 
The one: qualification of the »fitmmiative. answer to. uecnon L Is. 
linked with the answer to question II, which has been withdrawn. 
If the United States is entitled to hace. the net proceeds from trans-— 
mission and distribution of energy, as well as those from generation, 
_ paid into-the fund, no difficulty concerning the deduction of princi- 
pal, interest, and reserves for both: bond issues is apparent. Tf, on 
the other- hand, the United States is entitled to the net aproceeds 
from generation alone, it is my opinion that the R. E. A. bondholders. 
cannot look beyond the revenues from the R. E. A. project, not-— 
withstanding the language of. paragraph 16 of the proposed. bond. 


_ resolution. This point will be discussed: in greater detail under ques- 


: tion III, in connection ‘with section 17 of the Boulder Canyon Proj- | 
ane Act and Article 35 of the All -American Canal. contract. af rn 


“What is the meaning ‘and: scope of Section 36 135] of the Tmperial-All | 


.“Kmeriecan Canal Contract. providing | that. claims of. the United States arising vi 
out of that. Contract shall have priority over all: others, secured and unsecured, — 


- when. applied to the District’s obligations to Public Works Administration: and ae 
Rural ‘Blectrification * Administration. set. out. in. their be eel prenosis: at- ~ - 


7 tached hereto? . 3 Boe 
7 To the extent ‘that: Article 35 5 of ae contiace is to tbe ee um. i ee 
| Cee with question I, i. e., with the propriety | of deducting debt ae, 
charges before computing fa “net proceeds”. to be paid into tlies* + 


Colorado River Dam Fund, I do not regard it as affecting the general) ; . 


. affirmative answer to question I. That is to say, the only claim of 


the United States “arising out of this contract,” so far as revenues 
from oe development are. concerned, is. a claim to the 1 net Pras. a: 
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ceeds, which, as aad nen in the discussion of question I, may ae 


be regarded as not accruing until the current and reserve ce - 


ments of the bond issues have been satisfied. 

_. Article 35 of the contract’ and section 17 of the Boeiidse Canyon 
Project Act, pursuant to which Article 35 is included, are of im- 

portance in a further connection, however, when. two’ particular 
provisions, which already have been set forth in greater detail herein, . 

of the. proposed: form of resolution for the R. E...A. bond ‘issue are. 

_ considered.. By paragraph 10 the District. ‘ Grrevocably allocates. to 

| the payment. of the ee ae of and interest on the Bonds all reve- 


= nues of the Project * * and the Project Revenues shall be ap- 


- plied solely and ahaha to the payment of the principal of and 


: interest on the Bonds * * *.” By paragraph 16 the same alloca- 


tion is made of such part of the net revenues from the entire “District 


- System” (i-e. , including the generating plant) “as shall be sufficient, 
together with the money in the Contract Fund, to meet the- Carcent 


~ Requirements and the Reserve Requirements * * *.” Net or “Sys-— 
_ tem” revenues are defined to be the gross revenues from the entire. 
system, less. operation ,and--maintenance «costs and. amounts necessary. 
. for payments of and the creation of reserves for principal and. in- 
terest. on bonds “hereafter issued by the District the entire proceeds. 


_. of which shall be employed for the purpose of constructing the Dis- 


trict System or any Pant: thereot eas “Ge ey including: the 
P. W. A. bond issue). Re ee 7 

_ The effect of the foregoing pre ovisions, so far as nis United States 

is concerned, is dependent ‘ on the.answer to question II, which is not— 


now. to be determined, . For the purposes of this ‘portion: of the dis- 


- eussion, however; it will be. assumed for the moment that the United. 
States. is entitled to have the net proceeds only from the generation | 
of energy, as distinguished from those. from transmission and dis- — 

tribution, paid into the Colorado River Dam Fund. In this event; | 

paragraph. 10 of the proposed bond resolution is iihebjectionable, : 


since it allocates only the revenues from the R. E. A. project, which — 


will not include the generation of energy. Paragraph 16 may be. 
| objectionable under the same assumption,,. -however, since it purports 
to give the R. E. A. bondholders:a second lien or charge on revenues 


= arising, no¢ from the R. E. A. project alone, but from the operation 


of the generating plant as well, whereas the net proceeds from the 
operation of the latter are Dabs into. the Colorade River Dam — 
Fund under section 7 of the Boulder Canyon Project Act and Article 


14 of the All- American-Canal contract. ' If the words “net proceeds a 


_ from any power development on said canal” should be construed to _ 
require the breaking up of costs and revenues from the entire system _ 
and their allocation between generation, transmission, and distribution . — 
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| for hoe purpose of paying to the United States the net scene from: 

generation only, then obviously | debt charges allocable to distribu- - 
ion should not be deducted from the gross revenues from generation ae 

3s determining the net proceeds. from generation. | | 


Tf it be assumed, on the other hand, that the United States is 
| entitled. to the net proceeds from transmission and distribution as 
well as: from. generation, the possibly objectionable effect. of. para- 
graphs 10 and 16. of the proposed R. E. A. bond resolution 
is exactly reversed, Paragraph 16-now is unobjectionable be- 


cause the net proceeds will have been determined only after the 


deduction of the amounts necessary for ‘payments of principal and | 


interest: and the creation of a one-year reserve for both. bond issues, 


and paragraph 16 allocates only so.much of the revenues as may 
be necessary.to meet current and reserve requirements. Paragraph | 
10 on its -face, ee is not free from. objection, because of its 
_ very broad. language “Grrevocably” allocating all revenues’ of the 
RE. A. project to the payment of principal of and interest on 
- the bonds and providing that “the Project Revenues shall be applied 


solely and . exclusively” to such payments. The literal ppere of ; 


this language ‘alone: is inconsistent with the payment of any “net — 


| “proceeds” from distribution into the Colorado River Dam Fund in 
any year, even. though the current and ‘reserve ee ot the 
R. E. A. bond issue might have been satisfied... ps 


| Since, therefore, finder. either assumption: At, refeionce to. othe’. oe 
: extent ot the right of the United States to the net. proceeds. from ee? 
power development..an apparent conflict: betwéen one of two para-- 


graphs of the proposed R. E. A. bond resolution, on the one ‘hand, 


and section 7 of the Boulder Canyon Project. Act and - Article 14 be 
of the All-American Canal Contract, on the other hand, exists, it 


becomes desirable to .determine, if: possible,. the: exact. nature — 
o. rather than the extent of the right of the United States, - 
It is here that section 17 of the act becomes important. Tt ae 
vides that “claims of the United States arising out of any contract 
authorized by this act shall have priority over all others, secured or 
_ unsecured.” Unquestionably neither paragraph 10 nor paragraph | 


_. 16 of the proposed bond resolution can operate in contravention — 
- of this statutory provision. | So’ long, therefore, as the net proceeds 
- from power development are in the hands ce the District, the 


_ United States would be entitled to have them paid. into the fund — 


_ and neither paragraph 16, if the United States is entitled to the = 


net’ proceeds from generation only, nor paragraph 10 if it is ene,:% : 


titled to the net. proceeds from transmission and distribution also, : 
| oue operate to defeat this igi . : | | 
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; “Even ap thout the statutory: provision, it. seems es aonnhley that 
7 Article 14 of the contract would operate to create an equitable lien 


in favor of the United States on the nét proceeds, within the mean- 


| Ing of the following. statement, in omen S Equity: J urisprudence 2 
— (8d. ect. J. section 1285: | ae 7 . af _ 


The doctrine may be stated in its: most’ oeneeal form, ‘that every: “express 
executory | agreement in writing, whereby | the ‘coutracting : party: -sufficiently 
_ indicates an’ intention - to. make some:particular: property; real. or . personal, Or 
~ fund,. therein described or identified,:a security. for. a debt . or other. obligation, 
or whereby the party promises to -conyey. or . assign or transfer the property 
as” security, creates an equitable lien upon the property so indicated, which is 
enforceable against the’ property | in the. hands not’ only: of the original con- 
tractor, but of his heirs, ‘administrators, executors, on tese. pewenee ane 
purchasers or encwmbraucers with notice. a ie ee : : 


Se The foregoing was. quoted with. approval in Walker. Vi Brown, 165 
= U. S. 654, 664-665, in which Mr. Justice White further said (p. 866): | 


ee x To dedicate property to a “particular purpose, to: provide that a speci- o 


fied creditor and that creditor alone © shall be authorized to seek payment of — 
his debt. from the property or its value, is unmistakably to create an ae 7 
_ lien. : a ; Se “ 
To hee same scattec are Soe v. St, Lonuée, 101 U. S.: 306: Binion | 
Sugar Refining Co. v. Payne, 167 U. S. 127; Ingersoll v. Cone O11. 
U.S. 335; United States v. | Butterworth- Tideon Corp., 267 U. 8. 387. 
~The question remains, however, whether the. foregoing would be 


ee true’ if the “net protesde® under aithen assumption, ‘already had been y 


~ diverted -by virtue of. one or the other of the two paragraphs. An 
affirmative answer seems doubtful since, while a bondholder; for 
example, would have notice at. least of the statutory provisions he 
| might be held not bound to know of the source of his payment. That | 


is, the computation of the amount of net proceeds is essentially a | 


Z : bookkeeping transaction and the amount is “determined by the Sec- 
retary for each calendar year” (Article 14 of the contract), taking — 


into consideration “all items of cost of production: of power” a 


“any other proper factor of cost” (Article 32 of the contract). 
under the assumption that. the United States is entitled to the be : 
proceeds only from; the generation of energy, there should -be insuffi- 
_ cient revenues from the R. E. A. project to. satisty the current and 
| reserve requirements of the R. E. A. bond i issue, but sufficient of the — 


revenues from generation should be. taken under: paragraph. 16-to — | 


meet those requirements.and actually so expended, it seems doubtful 


- ~ that that money could be followed into the hands of bondholders so 
benefited | and ees wih an cee lien i in. 1 favor of the Cees 


States. 7 7 | : | 
There are hpee: dee, err eer however: one ad- 


- dressed to pamereph 10, one Uy pee Sia 16, and one ‘to both ae 
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which may aad these two paragraphs sibstantialle wnatnatiieee 
able. While paragraph 10 “irrevocably allocates to the payment 


of the principal of and interest on the Bonds all revenues of the 


Project * and the Project Revenues shall be applied solely 
~ and exclusively. to the payment of the principal of and interest on 


the: Bonds,” paragraph 11, which. already has been. quoted herem 


in greater detail, provides’ merely: for the. payment, into. the “Con- 
tract Fund” of sufficient of the ‘project revenues to. satisfy current 


- and reserve requirements. ‘Paragraphs 10 and 11 accordingly Bre 


: literally. inconsistent. to the: extent that one provides that. revenues | 
shall be used only for certain purposes while the. other requires 
the actual use of only. so much of the revenues. Whether the two | 
| “paragraphs can be-construed so that: paragraph | IE may be. regarded 7 
as qualifying: paragraph 10:seems doubtful. In informal. discus- 
sion, a representative of the Rural Electrictrification Administra-. 
_ tion has explained that it was felt necessary to include the language. 
of paragraph 10 im order. to meet’ the formal requirements of Cali- 
fornia law relating to the bond issue, but that it is not the intention 
to attempt to exercise any dominion: whatever over any part of the 
"project revenues in excess of. what. may be necessary to satisfy cur- 
rent:and_: reserve - requirements.. This. consideration is of. course: of 
importance only in the event that such an excess-should arise.. | 
The second consideration concerns the possibly objectionable effect: 
of paragraph 16 in the event that the United States should be 
held, to.be. entitled to the. net proceeds - from the ‘generation. of energy | 
| only. Counsel for the District.has submitted .atabulation ‘prepared 
by Mr. M. J. Dowd, Chief Engineer and General Superintendent of 
‘the District, showing’ the requirements. under the .P. W. A. and | 
R. E. AL projects for the 10-year period beginning” with’ 1938. The 7 
A following figures are taken from. the tabulation for the first five years: : 





i‘ [eA | 1988 | 1939 | ogo | aon} toe 


1 Gross r revenue. ee era ee ee $464, 340:| $540,154 | $592,145°} $642,712 $688, 682. 
 2°| Operation and.maintenance.___. Putt bs bebamemean £200, 570; | 5218, 340: | 168,620 -| * 1763720.) *-183, 260 
3 “New: revenue. for: debt_—----2.2-2-2--------- arene 278; 710: | 326,814. eases 465,992 506, 422 a 
i: _ Required for P. WwW. A. loan. a: re 74 acces ee eer 
a: Interest’ Mas atl Waele? Se Set eet TREN Om errr ene re ee “60, 720" “> .60,:720. 8, 126. 59,:120°| |. 57, 820° 
6. Maturities 200 Jameiaiea Ae becomes “40, 000 | °40;000 |} 40,.000° 
‘6 Rosetye fund . --.----------.--- euucue eae: 6, 072 2G; 072. “10, 076 | 9,912] 9,752 
a . "Required for RB. EB. A, loan. eee ae 4 — ee Le 
ee oe be ‘Tnarestearectecsecereecsetececastereeeeces - 19, 390: . 19, 390° | 19, 300 Y. 18,685 | .. 17,700 
- Maturities___._..- : Socelehietiaaieieetaieacaneeoaraae Siem ed fade ciate eas meee 17,000 35,000 |  —- 36, 000° 


peti fund . --..:-- ke a ae ae ear  19,390°} 36, 390 
Lf: Diesel engine contract. a ae 
- er and di ctcdtie ha oe wee . 50, 400°] ~ 50,400-} * 30, 000 


. -41-) Total fixed charges. se ricpeteche 10, anCINSINe) = ane | 155, 872. 172, 972 | 177, 182'| . 162, 7i7.| 160, 972° 
“ae a2: ues Geen. 3.less po) ae eee ie cess an 117, 798 : - 153, 842°). 246,343 | 303, aie: 344, 459 





wee ew nee len eee ee eee. 
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. The searaneed yearly surplus “flattens out” after the first five years, 
varying by only $4,880 during the second five-year period. The 
tabulation is accompanied by a letter from the Chief Engineer and 7 
General Superintendent, from. which the following” is quoted: 


liad We have had some discussion of the effect of the R. E. A. contract _ 


; providing for a second lien ou what. we term P, W. A. revenue. The estimated 


_ revenue from: the R. B. A. lines is approximately $100,000 per annum, while, as. 


| shown. on. the tabulation, the surplus after the first two years varies from 
two and one-half. to. three times that amount: This means that even though 


there should be no revenue at all from the R. E.. A. lines, which, of course, is _ 


impossible—yet, Hever HICless) there would still be a substantial surplus from . 
the power. project.. 5G thas 28h 8 Sa : ; 
In my: opinion, “the estimate . of TOSS . revenue - is “conservative, in. that: the : 
| power sales will be limited. by. the capacity. to. ‘generate power. rather. than the 
load available. In explanation, let me point out that the sales resulting in 
the gross revenue, shown on the tabulation, will, amount to less than 50 percent 
of the available load in Imperial | Valley, exclusive. of sales in the new rural 
' territory not now. served and exclusive of the. ice plants which are owned. by: 
the power company, and, therefore, noncompetitive. In view of this fact, there. 
ean be. little doubt as to the. ability of the’ District to. obtain the power: load 
and the gross revenue as shown. . 

‘Phere is another point which should be 3S Saphanisel “he tabulation assumes | 
that ‘there will be no further development than that contemplated by the present. 
Pp. W. AL and: R. E. A. loans. As a matter of fact it is the intention: of our 
District to: continue with the expansion of. the power project as rapidly as. 
funds can‘be secured, and this will include the extension of. service to. the 
Coachella ‘Valley. In other words, without : question, there will be a further 
expansion of the power project even before 1942, when, as shown on the tabula- 
tion, ‘the capacity. of the first. development will, have been reachéd. | Pe eS 


~ The | last consideration concerning the effect. of ‘paragraphs 10 


and 16 is the. improbability that an actual diversion of funds under. 
either paragraph, contrary. to the prior right of the United. States: 


to the net proceeds (i. e., to the money remaining. after the. deduction. | | | 


of all proper factors of coer. but: including debt charges only to the 
-extént of current and reserve requirements as hereinbefore discussed 
under either one of the two. assumptions). ever. would be. consum-. - 
mated without prior, lnowledge on the. part.of the United States, in 
- which event I am of the opinion that section 17 of the Boulder | 
Canyon Project Act. clearly: could be invoked ‘to protect the prior 
right of the United States and. to prevent such. a diversion. 
In summary, it is my opinion that the payments of principal of. 
and: interest on-the P. W. A. and R.. B.A. bonds. and. the one-year 
reserves. for. such. payments may be..deducted-in determining the 
amount of “net proceeds” payable into the Colorado River Dam 
Fund, except. that the:so-called second lien of the R. E. A. bonds on- 
the P. W. A. revenues would be ineffective as. against the prior ‘tight : 


of the United: States under section 17 of the Boulder Canyon Project — 


Act and Article | 35 of the All-American Canal contract m the. event 
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that the che of the United States t to net proceeds should ie held to.be 
limited to “hose from the generation of energy alone. Whether. this 
right is so limited i 1s a question on es in view r of its withdrawal, - 
7 I offer no opinion. . | , | ~~ 
-- ~ Approved: April 97, 1937, 
ne aa Wust, 
eed Secretary of t the Interior, 


“GRANTS oF HOT-WATER PRIVILEGES AT ‘HOT "SPRINGS 
an ‘NATIONAL PARK : 


» Opinion, April. 29, 1987 


Seon ‘Consmvcrion—Namiowat. Parks—Hor-Warer Purvinnces | AT: “Hor = 
SPRINGS NationaL PaRK, fies ord 


". The act of March 3. 1891 (26 Stat. 842), authorizes ‘the. Sometaey in: his 

_-..-diseretion to refuse or forfeit hot. water. privileges because. of - common 

ownership: of.an interest: in more than. one grant thereof; 3 it does not -com-~ 
mand him to do so, ees ae" 7 7 


STATUTORY ‘Conersvoron—-Namowar: Parxe—Hor ‘Srumnas. “Nationan, Pank— 
GRANTS. OF. Hor-W ATER ‘Priviteers—INTEREST IN. Morn THAN. ONE Grant. 


‘The statute authorizes the Secretary to. deny an application for. hot- water 

| privileges and . to forfeit existing hot- water | ‘privileges | if: the application 
‘is made by or. such privileges | are owned: by a corporation, ‘part of whose 
stoek ‘is: owned. by persons. who are also: ‘stockholders of another corporation, | 
-which owns more than a majority of: the ‘stock of a subsidiary corporation; 

i: which: ‘has’ ‘been ‘granted: hot-water: privileges. . Whether: under: these. cir- 
“ cumstances the Seer etary should. ee or ‘forfeit such privileges are matters | 
of administrative discretion. | ) a | 


NatrowaL. Parks—Hor Sprines NAgrow a Park—Granre OF “Hor Warr Purvi- < . 
- ‘Leces—INQUIRY BY STOCKHOLDERS OF CorPoRaTION IN REORGANIZATION. 


: _ There is no legal: objection to answering an inquiry of majority. stockholders 
of a corporation | which has been granted. hot-water. privileges and which. ; 
is the subject. Of reorganization. in, ab insolvency proceeding, whether, : if 
a: proposed. plan Of reorganization. is. approved. and. as a- result. a: new. cor- 


poration owns - and. operates. the. assets. and: business . of the. insolvent. cor- at 


poration, an. assignment. of the privileges - of the insolvent. corporation’ to” 
_. the new corporation - will, be approved. or. disapproved, or new privileges 
7 ’ granted or withheld : from. the latter corporation. | ‘However, the inquiry. | 
_ Should . be. answered. only upon full disclosure. of relevant facts, that is, 


the details of: the plan: of: reorganization, how: ‘and to. whom. the stock of a 


- - the new corporation is to be issued, and such. information as would. be 
= She Se required of | any . applicant. for. a. grant. of. - privileges or an. assignment 
_; thereof. ba | ' 3 


| Kmers, ‘Acting Solicitor: 


You [the. Secretary of the 5s Hitbeiond have cabmitied: té me » for. my | | 
- opinion certain | questions: concerning grants of hot-water privileges | oe 
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| at Hot Spritigs N ational Park, which neve been posed by the Director | 
of the National Park Service. -— | 
The New York Hotel Company, a ner ne for | some time 


oracd and still owns a hotel, formerly. called the. Kingsway Hotel, _ 
now called the. Eastman. Hotel, and a bathhouse operated in connection — 


_ therewith.: Ever since the. summer of 1936, H. Grady Manning and — 
other persons associated with him have Cone a majority of the. 
stock of the New York Hotel Company. At the time they. acquired 
such interest in the New York Hotel Company the same group of 
persons, through similar stock ownership, controlled The Southwest — 
‘Hotels, Incorporated ; that. corporation owned more than a majority 


of the steel of another corporation, the Majestic Hotel Company; the 
latter corporation owned and. operated. the. Majestic Hotel and.its _ 


-bathhouse ; .and.this: omnership, Operation. and control have continued : 


to the cnt | 
~On June 17, 1932, the Deparment ae the. New’ York Hotel Cams 
pany entered into an agreement by which the corporation was granted 
hot-water privileges for 20 years for its hotel and bathhouse. ‘On 
February 21, 1933, the Department and the Majestic Hotel Company * 
likewise catered iaito’ an agreement: by which. that. corporation’ was also” 
granted hot-water privileges for 20 years for its bathhouse. Both 
agreements were expressly made subject to the” ‘provisions 0 of the. act 
of March. 8,.1891, which was said to “enter into and become a, part of 
this. aoroament in. the.s same manner as. if. specifically, mentioned or set 


: forth. herein.” ° | 
The relevant. portion of the a act tof March 8, 1891 1 Stat. 842), . 


are ‘these: 


| ‘The Secretary of. ‘the ‘Thterlor: is authorized and empowered to executé leases . 
to the pbathhouses and bathhouse sites in the Hot Springs National Park, ee 
the Secretary. of the Interior may;,. in his discretion and under such regulations | 
as he may prescribe, cause hot water to be furnished to bathhouses, hotels, and 
families outside the said. park (sec. 1,16U.8.C. 362). ! 

Full: power is. vested in the Secretary. of the Interior to provide, in all leases 
to be executed against any ‘combination. among ‘lessees or: a assigns, as to 
- ownership, -prices, or. accommodations. at..any bathhouse ; A als shall be — 
. expressly provided: in all Teases and grants: of privileges: for: ‘Hot. ‘Saatet. -that 
= the: bathhouse for which’ provision. is made ‘shall not be. owned or controlled. by 
any person, company, or ‘corporation which may be the owner of or "interested 
. (as stockholder or otherwise) in any. other bathhouse on or near the Hot Springs 
: ‘National Park; that neither’ the hot-water privilege. granted: nor’ any interest 
‘therein, nor the right to operate or ‘control’ ‘said. bathhouse shall be. assigned or 


: -transferred by the party of the second: part without the ‘approval of the ‘Secretary $e 


of the. Interior first obtained, in writing ; and if the ownership or control of. 
- Said bathhouse be- transferred to any person, company,’ or. corporation. owning 
.or interested ih any other bathhouse on or near said reservation, the Secretary | 


of the Interior ° may, for that cause, deprive the bathhouse provided tor of the 2 oe 


chot water and cancel the lea se or agreenient : (sec. 3; 16 UU; 8. . oe 
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“The: Seeretary’ of the Interior, betore: executing any. Tease to. bathhouses or. 
bathhouse sites in the: park or contracts for the use: of hot. water for ‘bath-: 


.. houses. outside said park, may make due investigation. to ascertain ‘whether the 


- person, persons, or corporation applying. for’ ‘such lease or contract are’ -not, — 


“directly. or: indirectly, interested in any. manner whatever in any other. path- Ee = 
house, lease; interest, or privilege at or near Hot Springs, Arkansas, or. whether Aa 


he or: they belong to. any pool, combination, or. association. so interested, or 


whether. he or they) are. members or. stockholders in any. corporation So inter- | 


1 “ested, or, if a ‘corporation, whether. its members or any of them are. members 


or stockholders of any other corporation or. association eae in any. other 


 ~bathhouse, lease, interest, ‘or privilege ‘as. aforesaid, ae and whenever, | 


et éither-at thie: time-of leasing or other time it appears o the satisfaction of the 


| said Secretary. that such interest in other: bathhouse, lease,. interest, or privilege 7 


a exists, or at any time: any pool. or. combination exists between. any two or more | 7 
:bathhouses- or he deems it for the best interests of the management of ‘the Hot © | 


“ Springs National Park. and waters, or. ‘for the- public interest he may “refuse : i 7 


a such; lease, license, ‘permit, or. other privilege, or. forfeit. any. lease: or. privilege . ee 


“whereiti : the. ‘parties. interested. have: become: otherwise ‘interested as. aforesaid : | 
: (sec. 4; 46D. Se Ge. 864). ete Se ee eer gn ett mene ee 


~The New: York Hoial 1 Company, @ owner a ue Hannan Hotel. ren a 


: its. ‘bathhouse, is now: the subject: of a so-called "7 (b): proceeding 1 in 
thé United | ‘States. District. Court at Little Rock, Arkansas. © 11 
“U.S.C. 207. A plan of reorganization is about to be submitted..to 
“the court for its approval. ‘The Director of the National Park Service | 
“states: that““Mr. Manning and his associatés are: very anxious. that 
they: be advised, in the event of the setup of a new corporation. under 
the plan of reorganization as outlined by Mr. Manning, which -will. 
absorb both the New York Hotel:Company and the Eastinan, Hotel .- 


: whether: ‘this: ‘Department: under section 4: of: the. act of - 


: March 3, 1891 (26 Stat. 842), upon application of the new. corporation, © | 


would oe authorized to approve the: assignment: of the present. lease = 


between the. Eastman Hotel Company. (obviously meaning New. York ae 


: c Hotel Company) aud this omar dated au une 1%! 1982 cae ea ae 
Pi The Director. also states: | GR 


i “This Service has been advised. iy those: sntarested: in the reorganization that - 
- they must: be. advised as:to the position - of this Department: before..they. can 


“proceed further’ ‘with ‘the reorganization. in ‘Federal. Court,..and. that. unless on 


-immediate. ‘steps .are taken the present’ bondholders’ in the. Hastman: Hotel .Com-  _ . 
pany’ ‘will force: that company into. liquidation. and. take control. of the assets. of oh 


the: corporation, and the present stockholders will. suffer a. total loss.  eggein 
It: is respectfully » requested, therefore, that you submit: ‘this - “matter. to. tie 


: “Solicitor for an opinion in view of the-situation as outlined in. this memorandum ee 


| - and attachments, and ‘in the light. of ‘the Assistant eae General's “oun ay 


he “of November 8, 1911, “eopy of which is also: attached. 


ae 


Fs aha any legal ob ection, to answering. the i inquiry 0 “of f Manning 


me “and his associates? - 


t+ cow 
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- Control of a a maj jority of the ieee of the New York Hotel Company a | 


is in Manning and, his associates. They have a substantial interest - 


in the corporation. and in.its. reorganization, The privilege of the ~ 


- use of hot water at Hot. Springs i is for all practical purposes essential . 


to the operation of a hotel. . It. would obviously be unwise to submit — 

‘a plan of. reorganization tothe court involving a newly organized — 
Bs corporation, | obtain. the required approval of creditors and ‘stock- 

-holders, secure the court? S approval and then. be faced with the possi- 


bility: oe a. Ci to the new corporation of the. essential hot-water _ 


7 privilege. 


‘Under these cixcumstances “fi now of no ad egal: oherdon: to a 
sh he answering. an inquiry whether the Department, will or. will not: grant cant 
privileges to the. proposed. corporation or approve : an, assignment of. as 


| the. New. York Hotel.Company- privileges. . 


~~ However, the only: facts with-regard. to: the. Se ae aa me oe 
_new corporation now before us is that both aré about to. be. proposed, say 


: ‘Among other things-we are not.informed just how and to whom the 
 -stock of the new corporation: is to be issued. Unless these facts, all the 


other details of the: proposed reorganization,. and such information — 


sag would be required of any applicant for a.grant of privileges or 


approval of an assignment, thereof, are: first. submitted, this inquiry 
cannot be intelligently answered. I therefore suggest that the inquiry 


be not answered until that information iS submitted. i in BpPTODEAIS 5 - 


ze form. 


“4911, -concerning an inquiry of Williams .and Williams, ‘as attorneys, a 
. has: no application to the situation here receiving. consideration,’ except 
ina limited sense. In the 1911 matter the inquiry. was made on behalf | 


The: opinion of ihe Raita Riis Gate: ree November 8, ; 9 . " 


‘of one who was not yet a stockholder. He: was: planning to buy a 


minority interest: in the. cor poration... His. inquiry was whether the 
law. permitted the purchase. And the circumstances | of an. ‘insol- | 


_. vency proceeding and a reorganization therein were not present. The 


a only. phase of the 1911 opinion which has application here is the | 


failure there’ as here to reveal enough facts to permit: an intelligent _ a 
“answer. In.part-it was held that thé facts there disclosed: were insuffi- 


: cient to permit such. answer. “To that extent, the pele) ‘is here i in 
=. ‘point and i 1s followed. ee eee ne ee | . 
: ‘Sel tiie act of March 8, 1891, authorize the Secretary of the In- 


| terior to cancel the grant of privileges to the New York Hotel Com: 


‘pany, to refuse the approval of the assignment thereof, and: to refuse 
a the grant of privileges to the proposed corporate successor thereof? 
At the present time Manning and his associates are stockholders of. 

| the New York Hotel Company, which has hot-water a They 
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. are also dealers of another ‘corpor -ation, sound Hotels, In- oe 
_ corporated, which is: interested in hot-water. privileges’ granted. the 


: Majestic Hotel Company, a majority of- whose stock it owns. Un- 
| doubtedly, some of the “members” of the New York Hotel Company. 
are, to paraphrase the language of the statute, stockholders of another 
‘corporation interested in another bathhouse and privilege at Hot 
_ Springs, to wit, the Majestic Hotel bathhouse and the. privileges 
granted the Majestic Hotel Company. . 
~ ¥t.is clear that. Congress intended to: anette the. Secretary to 
prevent common’ interest in. hot-water. privileges. ‘If the power — 
granted the Secretary i is. to have any significance, the statute must 
be read, as it plainly reads, to cover the exercise of: that power in 
_ eases. where the interest is direct .as where. it is indirect. It follows — 
that the statute authorizes cancelation: of the hot- water privileges 


of the New York Hotel: Company becatise of the common interest of | z 2 


fia Manning and his associates in the bathhouses and privileges of that | 


- - corporation and those of the Majestic Hotel Company. 


If we assume, as we must, that. Manning and. his pesoeiniee: will - “3 
hoe become stockholders: in the corporation proposed . to be organized, a 


tliat corporation will be in no better position as an applicant than =~ 


the New York Hotel Company as the owner of privileges. When the 
- proposed. corporation | applies for approval of an assignment or for — 
the grant of new privileges the facts will. apparently. warrant the — 
conclusion that. the application is being made on: behalf of a cor- 


. poration among whose members will Be some - interested in 1 the Mat : ) se 
“3 jeatte Hotel. bathhouse and privilege. .. | ek aa 


In my opinion, the Secretary has ie tien: einen to Shor: 4. : 
of the act of March 3, 1891, (a) to forfeit now the privileges of _ 
the New York Hotel. Company, and (b) to refuse to approve an 


~~ assionment: of those: privileges or the direct grant of any privileges 


. to a corporation, among whose stockholders will be Manning or his » 


associates, if they still own any. ‘interest, directly or indirectly, in - 


. the » bathhouse or hot-water ae privileges 0 os the ae pays Hotel ee a 


lM ust the Secretary exer cise e the ‘power. SO ts etal oa refuse euch 


- ae water privileges or may> he i in his. discretion determine whether yes 


the power should be so. exercised 2. | | ; 
~The statute ‘provides that “whenever, either at the time of isasing”™ 


- or other time it appears: to the satisfaction of the said Secretary — 
, that such interest In other bathhouse, lease, interest or: privilege, 
exists” or at any time any pool « or: ‘combination exists between. ANY 25, See 


_ two or more ‘bathhouses * *°* he may refuse such lease, license, — 
7 permit or other privilege or forfeit. any lease or see wherein a 
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| the nantias ‘interested have beconie ‘otherwise interested as afor esaid. m. 


ae Section 4, 26 Stat. 848, 16 U. S.C. 864. 6. fed Co 


- Do the words “may refuse * * * or forfeit” pecans @ permis- | 
give discretionary. authority in the Secretary or do they constitute 
a command? I think “may” is here to be construed to have its ordi- 7 
nary meaning and the words “may refuse * * * or forfeit? con- - 


ose strued to grant a ee discretionary. authority, sna eee 


Ing are my reasons: 

(a) ‘When the word “may” | is st in n the: statutory grant of a power 7 

it is assumed the power was. intended to be permissive and discre-_ 
tionary rather than mandatory. Farmers Bank v. ‘Federal Reserve 


i Banik, 262 U. S. 649: 


7 by The authority to grant hoes water - privileges j Is Se male a 
2 discretionary: the “Seeretary of the Interior may: in his. discretion | 


~~ and ‘under such regulations as he may prescribe, cause hot water to: 


- be. furnished.” Similarly he is “authorized and empowered to exe- 
cute. leases to the bathhouses. and bathhouse sites.” Among the pro- © 


visions in grants of privileges and leases may be this: “And if 


the: ownership or control of said bathhouse be transferred to any 


person, company, or corporation owning or interested in any. other - is ae 
_ bathhouse on or-near said reservation the Secretary of the Interior 
- may, for that cause, deprive the bathhouse provided for. of the 


hot water and cancel the lease or: agreement.” _ [Italics supplied. } 


Section’ 3; 26 Stat.. 843, 16 U. 8. C: 363; this in contrast to the use _ 


- of” “shall? ‘instead of: he underscored “may” in a Similar. provision os 

of an earlier statute. Act of March 26, 1888 (25 Stat. 619). Thus 
-avords of: permission and discretionare. consistently used. in. the 

grant: of power. to allow and cancel privileges and leases. 
({c) An inflexible direction to cancel or refuse ‘privileges is Tot 


. Seeential: to the achievement of the apparent purposes. sought to be. . - 
| gained by. the statute. Not the. combination of ownership. per sé but ba + 


_ the evils which might. result therefrom were apparently sought. to be . 


avoided. Thus ie Secretary + may- by contract safeguard against. the — s 


evils of combination by insisting on provisions fixing prices and 


standards of service and. accommodations. Section 3, 26 Stat. 843, ; 
— 160.8. C. 368. There may be cases of. common ownership of. interests | 


in privileges SO slight in extent, .or- existing under such circumstances. - 
as would not warrant forfeiture or refusal of privileges; where to do 


so would result in ani unjustifiable denial of a desirable public service, a | 


| contrary . to. the public. interest. And it tmay not be said. that. once 


such, common interest: has been determined. to be no obstacle to the - | 


; grant: or continued existence. of privileges, there 1s danger of public a 
: exploitation. - For. section 4 of the.statute authorizes | forfeiture of 
aoe for. reasons in n addition t to that of ¢ common ownership, that 
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ds, when the Sedtetary’ “deonas it fon: the besti interest oe is manage- 


- ment of the Hot Springs National Park and. oa or" r for the public. oe 
— interest. ed Meee ie ee 
~The only portion of the’ state ‘qhich, if literally. bead; oud be ee 
inconsistent with my conclusion that discretion was. maitondeds is the 
‘ provision i in section 3 that. “it shal?-be expressly provided 1 in’ all Jeaseg 


- and grants of privilege for, hot water that the bathhouse for which. : . 


provision is made shall not be owned: or controlled by--any person; __ - 
company, or corporation. which may be the owner of or interested (a8 
~~. stockholder, or otherwise) in any other bathhouse on or’ hear. the Hot “ 
Springs National Park; that neither the hot water. privilege granted 
nor any interest. therein, nor the right to operate or coritrol said bath- 


: house, shall be assigned or transferred-by the party of the second part. | 


_ without the approval of the Secretary first obtained in writing; and if 


| : the ownership or control’ of said bathhouse be transfer red to any per- - F 


son, company, or corporation owning or interested. in. any other’ bath- pee oe 


- house on or near said reservation. the Seeretary of the Interior may; 
» for that cause, deprive the bathhouse provided for of the hot water 


and: cancel the: lease’ or | agreement.” econ 35 16 iu Ss. Ge 863. oe = 


os [Italics supplied.] 1 fas 
| Phe. possible. ‘inconsistency. concerns ouily: jettisal. of. a “grant : of a et 
“privileges,” not forfeiture -of. existing privileges. With: regard to 25 a 


such refusal, if the Secretary. may grant privileges though this ree 


sults in a: common interest. in more than one grant, it is obviously. 


we absurd to require: the grantee to covenant. against a condition which 


| -. is known to exist. The statute should not be read so. liter ally as to — | 
- compel inclusion of the covenants exactly as stated in the statute, ao 
regardless of the circumstances. It should: be. read ‘to. mean that  - 


the: covenants are to be included in leases and. grants. as written in. — 
the statute, when ownership or contr ol. of an interest in other bath- — 


— _ houses. or privileges does. not exist or. is not known to the. Depart- oe 
a ment, at. the time such. lease | or grant is made; that. when such. ownéer- 4 


ae ship or control does then exist, 1s revealed. to the Department, and = a 


it determines none the less to grant the lease or privilege, the cove- 


nants described i In the statute are to be included 3 in the lease or grant - 2 


Ts In. a. modified. form SO as. to. exclude expressly from their applica-... a i. xe 


tion specifically described interests. dn “or control of. other bath. oer Xe 
- “houses - or privileges. se | oe sags 
eae Harmony between the provisions ron the statite is: thus ichiavedl nf ee 
. and’an absurd result avoided. “AI laws are to be given a sensible — 


- construction; and a literal application of a statute, which would. foot 


— Jead to absurd’ consequences, should ‘be avoided whenever a Teason- “s ea 
able. application can -be | given to it, consistent with the legislative, ea 


ie "Purpose! ce United States V. see 201 U. Ss. 354, B87. 
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| In my opinion the satuis aauely: authorizes. the Secretary of the 
| fatsrion. in his discretion to refuse or forfeit hot-water privileges 
‘because of common interest in more than one grant thereof; it does. 


hot command him to do so. Whether upon the facts alos: the — 


grant of privileges to the New York Hotel Company should be for- . 
feited, whether an assignment thereof or a new grant of privileges | 
should be approved or granted to its proposed ror sueceOn, oa 
are matters of administrative discretion. _ , | | oe 
7 _ Approved: “April 29, 1937. | 
a Oscar L Corapaan, 7 | 
_ Assistant cea 


BERNARD L, BARRY ~ 
ON REHEARING 
| Decided April 30, 1937 


: . APPLICATION FOR Sro0x-Raisine ‘Honesreap—Acr OF Avaust. 2%, 1935—Waen - 
| APPLICABLE. : | _ ae i 
Where a person filed his homestead application ; prior: to. ae L 1935, ‘tor : 


land which was included in. a. petition for stock-driveway withdrawal and 


the homestead application was not allowed until. after January 1, 1935, 
ae when the petition for withdrawal was. finally denied, the entryman is not 
entitled to invoke the benefits of the act of August 27, 1935 (45 Stat. 909). 

_ If a person filed a homestead application prior to a anuary 1, 1935, which was _ 

— - not allowed until. after that date but could have been allowed when filed, he 
is entitled to make final proof under the act of August 27, 1985, having the 
other necessary ‘qualifications. | 

Cases cited and distinguished. 


Wines First. Assistant Seretary: | | t 
| Bernard L. Barry has filed a: motion foe. ee of én ae 
mental decision of June 8, 1936, rejecting his application. to make 
final. proof on his homestead? entry? Inasmuch as the situation is. 
quite complicated a detailed statement of the history of the case is : 
advisable. | | | 
On October. 21, 1983, Barty filed iV abouceeor ti hake a, waceriie: | 


on ing homestead entry for the SEV, Sec. 19, S14 Sec. 20, and NE Sec. 
80, T. 85 N., R. 86 W., 6th P. M. Wyoming. It appears that the appli- 
_ cation was suspended on account of conflict with a prior application 
for a stock-driveway: withdrawal, and that the conflict having been _ 


eliminated, entry was. allowed pens this homestead application on: 
| March 5, 1935. _ 
On October. 18, 1935, Barry. filed an Peay to make final sisal 


ee under the act of August 2 24, 1936 (49 Stat. aes The ee of the 


N 
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" “district Jand ‘offics zerepead: the! application on: lie, ground that. the ; a 


te entry involved was made after January 1, 1935, citing Circular No. 


| ": 1871. > Barry: appealed, alleging” that, he went upon the land in May i : | 
1934, established’ residence. and made improvements. thereon, and 


: - | camained: on the land as much time as was possible in his eondition.. ag! 
_. By decision of January 14, 1936, the Commissioner of the General * 
Land Office: affirned the: rejection of the application to make final a 


_ pr oof, stating that the homestead application did not become allowable 
~~ until the application for stock driveway withdrawal was closed. Barry : 

_ appealed to the Department and. referred to ‘two. cases. in which he - 

~ alleged more liberal action was taken: 


‘In the decision complained of the Deca fed that Barry’ 5 . 


homestead application. was not allowable at any time prior to J anuary 


~~ -1,.1935, and that inasmuch as said. application. was not equivalent, to p 


a entry. Barry was not. entitled: to. invoke the benefits of the cited act.. 


The two cases referred to by Barry were distinguished and held not Be 


- inconsistent with the view taken in this case. oe 
In his motion for. rehearing Barry calls: attention’ to seven cases 
of homestead entries for lands. in the Cheyenne Jand- district which en-" 


axa tries were allowed after January 1, 1935, and in which. cases the entry-_ | . : 


| : : men were-allowed to make final proof ander the act of August: 27, 1935. oe, 
- These cases. will: be considered in the order. referred to by Ba 


1. On April 18, 1934, Charles S. Clevidence filed application 056036 | 
| to make ‘a secdrid stock-raising homestead entry. He was found to 


be qualified and entry was allowed on September 9, 1935. ‘Hemade 

_. final proof on January 9, 1937, pursuant. to the provisions of the cited = 5 
act of August 27, 1935, alleging that he established residence on the land 
on January 1, 1936. Final certificate has not been issued, SO. that, it 


isnot known whether: the entry will be perfected. — | | 
As to the question of allowing Clevidence to make final moe andere 


‘the relief act of 1935, it may be stated that the case can be distinguished. mas: 


~ He applied for: iat which was subject to entry and showed that he : | 


was qualified. ‘The delay in allowing entry cannot be charged to him. 


In the case of Rippy v. Snowden (47 L. D. 321) the Department held — 


that a homestead application for land subject to entry, accompanied —__ 


by the required showing and payment, had the segregative effect _ 
of an entry, and that when it was allowed all rights thereunder dated 


: back to the time when the. application. was filed. That ee has 


| since been cited and followed on numerous occasions. 


2. On December 2, 1938, Cornelius Dailey filed application 056505 | 


to make a second stock-raising homestead. entry. The land applied — 


_ for was subject to entry and he made a showing that he was qualified 


to enter. He-.was allowed entry on February 4, 1935, and made final — : 


proof on November 2, eae) under. the cited relief act. No final cer- 
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tificate has been issued, at in principle the case is s the same as that of = 


_Clevidence. 


8. On Septaitiber t ‘1984, Fidei F. “Woodiruit. filed 4: sipplioation: oe as 
 056409'to: make: a stock- -raising homestead entry for 640 acres'in Secs) 
8, 9, and 17, T. 39 N., R. 77 W. ‘It does not appear: that.there was. any: 


oe objection to ‘Allowance: the land being: subject: to entry: and: the. appli- 


3 cant showing himself qualified. ‘Entry was not allowed until June 28, a 


e 1935, however. The claimant. was allowed to: make final: proof ead . 


ic the cited relief act and patent was issued to him. on October 12, 1936. 


“It is clear that in the Woodruff. case’ the entry. dated. back: to. the. 


time of the filing of. the homestead application; SO. that it 1S: GES a - 
ooh guishable from the present case, © orn 
4, On June 22, 1934, Walter. E. Weseo’ filed application 057583 i eT 


= make a. stock- -raising homestead. entry for 640. acres In Secs. 10, 14, and. _ 


| ; BB, T. 39 N., RB. 78 W., but it was suspended on account of a. prior oil. 
aga | and gas prospecting permit. ~The Commissioner authorized allowance —~ 
ee ONS anuary 2, 1936, and entry was allowed four days later. The claim- es 


ant was ‘allowed: fo make final proof under the cited relief act. on 


a _ March 4, 1936, but final: certificate has not: been issued, so. that the case. 


cae cannot. be regarded as a precedent. -Further than. that, the applica-- gn 


tion can: be looked. upon as allowable. when filed because the oil and. 


gas prospecting poms was > found to 9 be no hindrance to allowance, of ee 
:? a surface entry. . 


5. On September 19, 1933, Hall W. Miniosy filed application oBs904 2 


. tomakea stock-raising homestead entry for 640.acres and it was sus- _ 
Be pended. because 40 acres of the land applied. for had not: been: desig» 


nated under the stock-raising act. . He withdrew. his. application as to 


-.. the: undesignated subdivision and entry was allowed for the remainder. - 


| : on May 6, 1985. He was allowed. to submit final. proof. under the cited. 7 3 o 


3 | relief act but showed that he had resided on the land more than two 


_ years and had nearly. two years of military service. Patent: was issued.” —_ 
oS ¢ OM November 24, 1986. “The. act tof gal 20, 1985, was. not needed in. ee 
mea iyoewi ta cases oe es 
oo  6-On. May 1 i9, 1934, Maivin E. Mores oh filed applnaiaies osro4a:. et 
. to make a. ‘stock-raising homestead entry for 640. acres in ‘Secs. 26, 27, a 


88, 84, and 35, T. 82 N., R. 84 W.. It was suspended because some of. | 


“the land had not been designated. Thereafter the Commissioner re- 


 qected the application as to 160 acres which had not been designated. ae. 


_ Entry was allowed on November 8, 1935, for the 480 acres which were | 
_ designated. at the time the application was filed. The claimant was | 
allowed to make final: proof under the cited relief act, for See entry _ 


~ of 480 acres and patent was issued on. March 26, 1937. | 
2 ' Morris had a right to the entry of 480 acres from the. time he filed | 
: his eoUeeon sO that his. entry. in effect antedated as sacane 1, 1935. 
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eee On May 2, 1988, Edwin G. Bicknell filed ae 055666 to ae 
make a stock- -raising homestead entry for the S14 Sec. 17 and. N14 Sec. 


19, T. 36 N., R.. 87 W. It is shown that the application was suspended _ 


| : eas of conics with the prior petition for stock driveway with- | ie 
drawal, Cheyenne 054969. The petition for stock driveway with- fa 
_ drawal was denied by the Department. on F ebruary 21, 1935, and 


entry was allowed on Bicknell’s application on March 5, 1985. Bick- _ | 


_ nell was allowed to make final PLO under. the cited. relief act ie : 
so _ final certificate has. not been ‘issued: | 7 | | 


> [tis shown that. the cases of: Barry aad Bicknell. are eran in aul 
respects. Both: applications were suspended on account of the same 
- prior petition for stock: driveway withdrawal. The Tegister of the 


ae district land office should not have allowed Bicknell’s ‘appheation to ... - 


make final-proof. | : ans | 
The entire or has been. carefully eee ‘and the Depart- 

- tment finds no o ground for reversing: or moditying” the decision” com- o 
Blgined of... : 

It is ded that epunpene: pce be: taken on Bicknell’ ¢ case 

in accordance with the foregomg: views. 

: : , , oe ee "Motion : donied, : 


THE PROTECTION, OF INDIANS AND OTHER NATIVES OF ALASKA 
FROM THE LIQUOR T TRAFFIC 


“Opinion, May 6, 198 


AvASEA - Nanrves—Laqvon. Teasvio~PowEe OF ConarEss TO. “REGULATE, " 
Congress, by virtue - OL its plenary authority. over. the Territory. of Alaska, | 
may ‘prohibit: the sale of liquor. to both Indian and white inhabitants of 

. the Territory, and independent | of any legislation that Congress may enact | 
for inhabitants’ of the Territory other than. Indians, it has the power to 

2 regulate the’ sale of liquor to Indians or other natives of. Alaska. 


‘United States vy. Sandoval, 231 U. S. 28; United States v. Nice, 241 U. g, BoLs i, 2 


United States. My “Holliday, 3. Wall. 407, cited. and applied. 


- Sante—Seerr0w 241, Tin 25, UNrrep STATES Cop. . 


- Congress has. power to extend to Indians" and other natives “of Ageia: the oe 
provisions. of . Section | 2A1, Title 25,. United ‘States. Code, ‘prohibiting the fabio 


sale of liquor to Indians who are wards of the United States. 


. AtASKAN, Narives—Starvs, AS Warps, oF Unmep Srares—Powen oF Conaness : TO ae 


DECLARE. snares 


~ Congress, for the purpose of store. legislation designed a: protect ‘them | 
es from the dangers of the liquor tr affic, may declare all Indians and Eskimos © 
i of Alaska to: be wards of the United. States. | Such a declaration would be. 
i consistent with the eee ne: status of these Deoples: and binding on. the 
courts. ? | ; 
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ALASKAN Nantves—-Orréensiir—Warpsm. can ayo meee a 

Neither the decision: in the: ease Of: Nagle: ve United. Rivioe 191 ‘Fed. 141,. nor 
.. .. Section 6 of. the act of February 8, 1887 (24 Stat. 388) would render in- 
voy: effective an act extending the provisions of Section 241, Title 25, ‘United 
.. States Code to the Indians and natives of . Alaska. Section 241, if ex- 
See - tended, would apply to all Indians and natives who were wards ‘of ‘the . 
os Government regardless of “whether or "not. they were citizens of the ‘United oe 

States. : 7 Pg eS Sen OES ee A Taine, oe Ser ae ee. Fe 


: “MprLakanTLa ‘Inpians—Srarus. AS Wanps- OF UniTa> Snares: 


If Section 241 were extended to apply’ to Indians and natives of ‘Alaska; it ; 


would: apply: tothe Metlakahtla’ Indians, “although. ‘they: were born. in 


Canada, inasmuch. as they have. emigrated: from Canada and are-now set-_ 
tled in. Alaska. under. authority of the act. of March 3, 1891 (28 Stat. HM), 3 
and are. recognized, as. wards of the United States. _ , 


Territory of Alaska v. Annette Island ‘Packing 00. 289 Fea. 6i1, cited land 

~ applied. : | 3 a 

: Evercr oF. INDIAN REORGANIZATION . ‘Act on” "EXISTING, ‘LEGISLATION ‘Recanpive a 
‘Liquor ConTrRoL Aone ALASKAN” NATIVE. : 

‘The. acceptance of the provisions of the act of J une 18, 1984 5 48 Stat. 984) 

~ (Indian. Reorganization Act), by a particular tribe: or group. of Alaskan 


Indians or natives would not. serve to bring them: under. ‘the protection | of _ 


--. geetion 241; ‘Title 25, United States Code, without further legislation on the 
7 . subject. pe Beker aee . "3 
_ ‘Kurers,, Acting Solicitor: Beto dhl: insu , i 
At the suggestion of the’ Conmicion: oe ndiaa “Kairs, my : 
- opinion has been requested. on certain questions arising In connection 
with the formulation of legislation for the protection of the Indians 
and other natives of ‘Alaaka: from the liquor ta ‘The. Yea | 
are stated and separately answered below. - 
oe oe ‘Does Congress have.the authority. to. enact’ legislation providing 
against the sale of liquor to the natives of Alaska? i ee ey 
The authority of Congress to enact legislation prohibiting the sale 
of liquor to the natives of Alaska is not in*my opinion open to 
‘question. The source of the authority is twofold. In the first place, 
Alaska, although. an organized territory (Steamer Coquitlam Ve. 


United States, 163 U. 8. 846,352; Nagle v. United States, 191 Fed. ~ ae 


141), is subject. to the paramount and plenary authority resting” in 


Congress to enact laws for the government of the territory and its 


inhabitants - (United States v.  Kagama, 118 U. S. 375, 879, 3880; 
Talbott. v. Silver Bow County, 189 U. 8S. 438). The ‘territorial 
legislature, by an act approved May 4, 1933, established the Board — 
of Liquor Control, consisting of the Governor. the Attorney General, — 


the Treasurer, ‘the Auditor, and the. Territorial Highway Engineer. a" 


To this Board was given the authority to. prescribe. rules and regu- 
lations governing the “manufacture, barter, sale, and possession of . 


nto aLeen liquors | im the SOrEery: of a a ” See also the act, x | 
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of: the territorial legislature approved March 14, 1935, by which the 
duties of the Board of Liquor Control were. enlarged with directions — 
to provide a system for local option. elections. By the Act. of Con- . 
gress. approved April 18, 1934. (48. Stat. 583), the. practical effect 
of which was to: place the Territory of Alaska on like footing with ~ 
the several. States in the matter of the regulation. and control of the 5 teh, 
liquor. traffic.after repeal.of the Prohibition Amendment, the creation | 
of the territorial Board of. Liquor Control was. s ratified and approved 


| - the following: language: , oe ee ee 
Phat the ‘act. of the Territorial ‘tegielatuze: of : Aneiee entitled “An ‘act. . 7h, 


| ereate:the board. of. liquor. control and prescribe its powers and duties,” approved 


| May 4, 1933, contained in the Session Laws of Alaska, 1983, being chapter. 109 7 


. thereof, at pages 193-194, be, and the same hereby is; ratified and approved, 
‘and the board thereby created shall have the ‘powers and:the authority conferred 


upon it by the said act: And any person; -firm,or corporation, who. shall violate | | } 


any of the rules -or regulations. prescribed by the: said board governing the | 


manufacture, sale, barter, and possession of-intoxicating liquorg.in the Territory 


of Alaska, or the. qualifications of those: -eligaging » in. the manufacture, sale, | 


‘barter, -and possession of such liquors in-:the said Territory, or the payment of | 
. license fees and” excise taxes therefor, shall be deemed guilty ofa misdemeanor, 


and upon conviction thereof shall: be. ‘punished 2 as B provided. in section 2072. of the 
Compiled ‘Laws of Alaska. mee : Ate. Weed ers haw: 

_ Under these enactments, ‘the power to. ‘regulate and on ol the a 

liquor: traffic in Alaska now rests in the Territorial Board of. Liquor 


Control, Assuming, without so deciding, that the regulative powers. — 

re $0 conferred upon. the Board extend: to all: inhabitants of the Terri- 
tory; Indian. and white, this would not. preclude Congress from é again i, 
7 legislating on the. subject. As. pointed out in: Y nited. States v. Kagama, 


supra, the territorial. governments owe all their powers to the statutes 


of the United States conferring upon them those powers: which they ee! 


exercise, and the powers. so conferred are subject “to. be withdrawn, 


modified, or repealed at any time by Congress.” | Accordingly, eid. * 
— entirely. competent for Congress, should it see fit so to do, to recall the 


powers now vested inthe Territorial. Liquor Board, and legislate - 
directly on the subject of liquor control for all of the ‘inhabitants of 
the Territory, irrespective of race or color. _ | 

In the second place, it has been repeatedly. held by. ae, Department 


and the courts that.the Indians and. other natives of Alaska, are wards oo 


of the United States and that they, like the Indians: of the United : 7 
States proper, are subject to such legislation. as Congress. shall see fit” 
to enact for their. benefit and protection. Alaska Pacific Fisheries v. 


Us nited a 248. ue 8. 18; Lerritory of Alaska. v. . Annette ‘stand “eee | 


Packing Go, 6 pile ne 585, 601, ‘604; ‘United pee vy ‘Berri- oe 


: ese aD, Alaska Reports # 4425 United States v. Caizow, 5 Id. (125; Pi ee 0 
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oy, United. States, 191 Fed. 141, 142; (49. ie D. 592) : (50 L. D. 315) $ 

: (SLL. D, 155); (52 L. D. 597) ; (58 I. D. 598) ; (B41. D. 15,39), 

. The Indian origin of some of the natives of Alaska has at. times 

| been questioned but the point is unimportant from the viewpoint of | 
‘Congressional power. The treaty of March 30, 1867 (15 Stat. 539), 


. by which the Territory of Alaska was ceded to the United States, — 


- makes no’ distinction. based on racial origin but declares: in: Article 
_ JIT that the “uncivilized tribes will be subject to such laws and — 
regulations as the United States may, from time to time, adopt in — 


ne regard to the aboriginal tribes of that country.” And in the opinion 


- of the Solicitor for the Department, dated debate 24, 1932 eS 


8 I D. 593) it. is aptly. stated : 


. Some. disposition has: been. en to make. a. distinction between the Indians: 
of Alaska and other natives, particularly the Eskimos. It has: been asserted — 
by. ethnologists that the. Eskimos are not of. Indian but more. likely. are of 
‘Manchurian and Chinese origin, After the ‘Indians, the: Eskimos of Alaska 


are probably the most advanced. of the uatives and for. this | reason. these | 


| two races are best knowh and are more frequently referred to than the other a 


natives such as the Aleuts, Athapascans, Tlinkets, Hydahs,. and other natives 


of indigenous race inhabiting the Territory of Alaska. The Eskimos are said 


> to know nothing of their early predecessors, — The origin of the natives . of 


- Alaska will possibly some day become known, but whether that comes to. pass ; 


| or not. the fact: is that they are all wards: of the Nation and are treated in is 


material respects. the same as are the aboriginal tribes of the ‘United States. _ 


The | foregoing decisions refer to numerous ‘instances in which : 
“Congress has recognized the natives of Alaska as wards of the United 
States. To these may be added the recent act of May 1, 1936 (49 
Stat. 1250), which finally and definitely recognizes the wardship a 


a Si ‘status of the natives of Alaska by extending to them various pro- 


visions of the Indian Reorganization Act of June 18, 1934 (48 Stat. 
ee 984), and. by: authorizing the Secretary of the: interior to-create-reser- 
 <wations for them out of the public lands in the Territory of Alaska, _ 


While further review. of the subject seems unnecessary, it may not | 


be. amiss to point out that the situation. with respect to the natives : 


aa ‘of: “Alaska is similar to that of the various Indian. pueblos. in New 


Mexico, who, prior to annexation of the territory occupied by them 7 
- to the United States, were under Spanish and Mexican dominion. - 
In United States v. Sandoval, 231 U.S. 28, the Supreme Court of the 


' ‘United States held that. these Pueblo. Tada were wards of the — 7 


‘United States, that they were under the control of ‘the laws of 


— Congress, and. that such ‘control extends to the subject of regulat- ‘ 


-. ing the liquor traffic with them. The Court said, and its remarks — 
‘are. equally applicable to the native tribes of Macks: 3 ase 


‘But it-is. not. necessary to dwell specially upon the. legal abate of this ‘Séoule | 


oe under either Spanish or Mexican rule, for whether Indian communities within. | : 


ot the 1 limits of the United States may be subjected to its guardianship. and ‘Bro: *. im 
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a tection. as “eas wards turns upon: hee icons dara ttonn; See Pollard. ve 


S Hagan, . 3°How. 212, 225. Not only does the. Constitution ‘expressly authorize 
rite € Congress to regulate commerce with. the Indian tribes, but long continued legis-— 

- lative and. executive usage and an unbroken. eurrent of judicial decisions | have- i. 
attributed to the United. States as a superior and civilized. nation the power — 


and the duty of exeréising a fostering. care and pr otection over all dependent a 
Indian. communities. within its _borders,. whether within its. original territory. 
or territory. Subsequently acquired, and - whether : within or withor ut the limits 
 of.a State. As was said by this court in United. States ve Kagama, 118 -U. ‘Se 


875, 384: ‘The power of the General Government over these remnants of. a. race. ans 


‘once. powerful, now weak and diminished in tiumbers, is necessary, to their 


__.-protection,. as well as. ‘to. the. safety’ ‘of those among whom they: dwell. It must ine 
-. exist in ‘that. government, because it never has. existed anywhere else,. because 
. the theatre of its. exercise .is- within the geographical limits of the. United - States, a 
_ ‘becayse- it has never been. denied, and because it alone can enforce its laws: on. 
~ all the tribes.” 7 at : On : eee ee 


_ The. power so resting: in ida may 16 ee Gail regard: ; 


se tO citizenship. and without regard. to the locality of the traffic. United Ser oe 
- States v. Holliday, 3 Wall..407, 417; Perrin. v. United States, 232 


“UL S. 478, 482; United Statés y. ‘Sandoval, supra; United States a 


“ . : Nice, 9AI Us: S. 591. On the ee: of E setizeneh iD) the. court in : : ie : 
ag oe States Vv. Nice, Supra, said: Ps ee oh ee 


Of. course, when the Indians are prepared to exercise ‘the ptiviléges: and pedi 


408 the: burdens: of one sua. juris, the tribal relation may be. dissolved. and the | 


national guardianship. brought: to an” end, put it’ rests with Congréss to deter= 


, ee mine when and: how-this shall be done, and whether the emancipatién' shall. at. . : * 
“4 first. ‘be. complete: or only. partial. “Citizenship: is not. incompatible. with tribal’. 


existence or. continued” guardianship, and: so: may be conferred. without. com- 


ee ‘pletely emancipating the Indians. or. placing © them “beyond the. reach of con- re 
- ‘gressional regulations. adopted for their. protection. . ae 


And on the question. of the locality. of the ‘trafic, the court, oo aoe 


. United States v. H olliday, supra, a case involving. a. prosecution : "for: : . a 
selling spirituous. liquors to a tribal Indian in Michigan: ‘when. not oe 


i . on an Indian reservation, said: 


_ The. locality ‘of ‘the. traffic can. have’ needy to “do: with: ae power. “The. right 


ta: exercise it in.reference. to any Indian. tvibe, or any person who is a member .- = 
of. such . tribe, is. absolute, without reference to, the locality of the traffic, 08 a eee 
the locality. of the tribe, or of a member Of the tribe. -with. whom: itis: carried. . me. 
one et This power residing. i in A Congress, that body:4 is B necessarily supreme eae 


in its exercise. 


7 Specifically” answering » qilestion: No. rH it is my opinion, fre, ea Rae 

oe Congress. by virtue of its: plenary. authority. over the Territory. Ole 3. 
te Alaska, may prohibit the. sale of Tiquor to. both Indian and- white 9. << 
- inhabitants of the. territory, and, sécond,. entirely ‘apart from: Con 5 


. gressional authority: over the’ territory, and independent’ of any. ae | 


legislation that Congress. may. enact. for. inhabitants of :the. territory ~ | 
_. other than Indians, it has the “power. to, regulate, or prohibit. the sale- ee 
_ of intoxicating liquors to the ° Indhans | or other: natives: of. Alaska.” ne ae 
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9. Could Ciee extend dis’ provisions of Section 24d, ‘Title 25, 


United States Code, with respect to sale of liquor to Ladin who 


are wards of the United ‘States to embrace the Indians and Eakimos < 


; of Alaska? 


Section 241, Title 25, ‘Ghiiea States Code, reads: 


No ardent spirits, ale, beer, wine, or intoxicating liquor ‘or liquors of meer - | 
ever kind shall. be introduced, under any pretense, into the Indian country. : 


a Every person who sells, exchanges, gives, barters, or disposes of any ardent 
Spirits, ale, beer, wine, or intoxicating liquors of any kind to any Indian under 


charge of any Indian superintendent or. agent, or introduces or attempts to 


introduce any ardent. spirits, ° ale, wine, beer; or intoxicating liquor of. any a 


kind into the. Indian country shall be punished. by” imprisonment for not more a 


7 than two years, and by fine. of not ‘more than $300 for each offense. 


Any person ‘who shall sell, give away, dispose of, exchange, or parter any malt, 
spirituous, or vinous liquor including beer, ale, and. wine, or any ardent or other 
intoxicating liquor of any kind -whatsoever, or any: essence, “extract, bitters, 


| preparation, compound, composition, or any article whatsoever, under any name, 


label, or. brand, which | produces: intoxication, to any - Indian, award of the 
Government; under charge of any Indian superintendent or agent, or any Indian, 


- including mixed bloods, over whom the Government, through. its departments, 


: exercises guardianship, and any person who shall introduce or attempt to intro- 
duce any malt, spirituous, or vinous liquor, including beer, ale, and wine, or any 


ardent or intoxicating: liquor of any- kind whatsoever into the Indian. country, a 


- shail-be. punished. by imprisonment for not less than. sixty days, and by a fine 


of not less than. $100: for the first offense and not less than a for each offense 


oo thereafter : Sone Re ere ee ee 


It follows: from ae has Been: aid in. answering x question Ne 0. | : 


| that) Congress may, if it sees fit'so to-do; extend the provisions of the — 
_ foregoing section to the Indians and- other natives of Alaska. ° The 


- 1 


he language of. the. Section, however, i is not, well adapted to meet: condi- 
tions in the Territory of Alaska. The prohibition’ against the intro- 
.» duction of. intoxicating liquors into the “Indian country, 2 hag 
ae occasioned, much difficulty in the United States proper. The mean- — 
~ ing of the term “Indian country” has‘ been the subject of numerous.) 


decisions. “Without attempting to review this” entire’ field, it may be 


said that under the generally accepted 1 meaning of the term, any area — 
— of-Jand ‘is Indian. country as long as the Indian title thereto exists, — 


- and. it ceases to be Indian country when. the Indian. title is extin- 


guished. Bates v. Clark, 95 U. S. 204; Clairmoné ve ‘United States, 


| 995..U, S.. B51, Where an- Indian iecarve on has been: created : in 


nS Alaska, such as that for the Metlakahtla Indians (see act. of: March 
Soo ® By ld COL. 26 Stat. 1101), no. difficulty would be. presented. But i in the 
ae absence of such a reservation, and bearing i in mind that: the natives of 
Alaska. ‘reside in widely. separated villages or communities. scattered a 
Ee ee intervals along the 25,000 miles of coast: and on the great riversin 
Alaska,. ‘the determination of what is Indian country and its. extent. 


would present problems: difficult. of solution cae capable. of final. 
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ye solution: only. by a ime of competent, meee: in erent cases 


ors they: arise. Furthermore, that part of section 241 prohibiting the | es 


gale -of intoxicants. to any Indian: ‘under. the. charge of any Indian 


superintendent or agent is likely to present difficulty. While various | 


officers: and. employees engaged in ¢éducational. and health activities 


fer and in. behalf of these natives are stationed at various. points in 


Alaska, no ‘superintendencies or agencies | such as are maintained for 
the Indians of the United States <PIODEE: have been. established im 
Alaska. 


- While the.form of ss oe Aewislation | is es Satiehs ‘ative - + 


ewe ‘determination, the legal considerations just. mentioned. suggest that, — 
if section 241; Title 25, United. States Code, be. extended: to the Terri- | 
. tory: of Alaska,: it. should. be coupled with language defining as clearly 
. aS possible: the areas of land to which the term. will apply... The neces- 


sity: for-some ‘such. definition is. emphasized. by the recent: decision. of 


-» the. Circuit: Court of Appeals, Ninth. Cireuit,.in United. States v. One | 

? Chevrolet. Automobile, No. 2658. (not yet. reported) holding. that. cer- 

tain. land. purchased fora band of Indians in the State of N evada - 

under Congressional. authority. is not. Indian country. or an. Indian | 

reservation within the meaning: of Section 241.. | 

. 8. Could Congress, forthe purpose .of the enforcément of such 
an. act,. declare. all. Indians and HeamoR of Alaska. to. be wards. of the 

United States? mend 

_.. No community. or - group. Sof peoples may. oe ‘brought within the range 
of Congressional. power by arbitrarily calling them :an. Indian. tribe, 


or by. arbitrarily declaring them, to be wards. of the United. States: i 


United States. v..Sandovat, supra. ‘However, . a declaration that the 
| ‘Indians and Eskimos of ‘Alaska are wards: of the Nation, made in 
| legislation designed to protect them from the evils of the liquor traffic, 


would not, only be consistent with the existing status of these. people, = 


but. such a declaration. would be binding. upon. the courts under the 
= well-settled. principle. ‘that. whether. the. protective. and, regulatory 


a‘? ‘power of Congress. shall be extended over an Indian. community. is® 
_. political question ‘with the determination of. which, the courts have 


-. no. power to. interfere, United States v. Holliday, supra; United 
: States Vv. Sandoval, supra; Wilbur v. United States, 281 U. S. 206; | 

United States v. Wright, 53 F, (2d) 301. 7 
4, Could. Congress. enact legislation. providing for tae regulation a 


of the’ liquor trafic im Alaska which would apply, to Andians and | ent 


| whites alike? | 
This question. has pean’ sufficiently dieuacd ae question No. 4, 7 
| and for the reasons there stated, it must be answered j in the affirmative, , 


However, protection of the dependent native tribes of Alaska and the _. 


| ; individual . meinbers thereof trom the ‘Liquor - traflic, is the. peculiar 
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| Een ite of ais Fédéral Goveramidnt and that responsibility may 2. 
be met by Congress without regard to legislation it may enact for ~ 


~ control of the traffic among, inhabitants of the terr mory other t than the fe. ae 


— or natives, 2 

| . If Congress did pass Tedilation extaniditig the gale anid barter” 
| piotisiote of Section 241, Title 25, United States Code, to embrace the — 

Indians and Eskimos of Alaska. would: such an act be ineffective 

in view of the decision iii the case of Vagle v. United Ban 191 Fed. 


- 141, or section 6 of the act of February 8, 1887? 


“This question is answered i in the negative. | ‘The iV agle c case iiivolved 


~~ a prosecution for selling liquor to an Alaskan Indian in ‘violation | 
“of Section 142 of the act of March 3, 1899 (30 Stat. 1274), as amended . 
- by the act of February 6, 1909 (35 Stat, 600). ‘That section defined the 
term. Indian-“to include the aboriginal races inhabiting Alaska wher 
annexed to the United States, arid their descendants of the whole or _ 


half blood; who have not bééonie citizens of the United States. ”- Under : 
. this statute, sales of liquor to Indians who had become citizens ‘of the 


| ‘United. States were not forbidden. It became 1 necessary, ‘therefore; i in 


the Nagie case to determine whether the Indian to whom the liquor: 


---was sold was or was not a citizen of the United: States. . Section 6 - 2 Re 
_ of the act of February 8, 1887 (24 Stat. 388), provides that “every oo ae 
‘Indian born within the tertitorial limits of the’ United States who 


has voluntarily taken’ up within: said limits, his residence separate — 


and apart from j any tribe of Indians therein. and has adopted the habits. - | 


_ of civilized, life, ‘is hereby declaréd to be a citizen of the United States 


and is entitled to all the rights, privileges, and immunities of such — 
citizen.” The court eld that this: provision of law: was in effect in 


- Alaska, and that it operated to make Indians therein, who are descend- 
-. ants of the aboriginal tribes, born since tlie Gnnesation of Alaska; but | 
fs who have voluntarily taken up. their residence separate and apart from 

any tribe and adopted the habits of civilization, citizens of the United 


7 States, and that the sale of liquor’ to such’ an Indian did not. constitute. oe 
an offense tinder’ section 142 of the act: of March 38, 1899, as 3 amended: fs 


- by. thé act of February 6, 1909 , Supra. 


Se Neither section 6 of the act of: Fabriazy. 8, 4887, supra, “por > the a ‘a 
- decision ' in the V agle ‘Case, ‘would. affect. the enforcement of Section Pas 
241, Title 25, United States Code, should. that: section be extended tie air 


to. embrace the Indians and natives of Alaska, | Section 241 does not. 


wes exclude from its operation. Tndians who have become citizens of the er 
4% United. States, and it- has been repeatedly held. that its prohibitions 


are, ‘effective | hotwithstanding the fact that citizenship _ May -have | 
~ been’ conférred | “upon. the Indians. ‘United States vv. Nice, supras 
Brown ve. United States, 3 B (2d). 433, cert. denied 269. Uz. 8.5875. 


one a United: ‘States v ‘Sandoval, sip a ‘Section 241, iii prohibits | ‘e 
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~ gales only to those Indians “under the charge of any Indian. superin- a i 


-tendent or agent, ” or “over whom: the Government, through its de- 


partments, exercises guardianship. When the relation oF guardian ” * 
and ward ceases to exist by operation of section 6 of the act of uae 
: February 8, 1887, supra, or otherwise, Section 241 would be without’ — 


application. and to that extent ineffective. But this result would be 
due to termination of the guardianship relation and not to. 0 the. con- 
- ferring of citizenship on the individual, = 


6. If Congress did extend the prohibition ree ne sale 5 of liquor: - ; | 
to. the Indians and natives of Alaska hoes is. now embodied in : 


az Metlakahtla indians oie emigriited ou British Columbia, Candida, ‘ 7 
and settled on Annette Island under “ay of the act of March 8, ae 
1891 (26 Stat. (1101)? . 


While the answer to this question may depsnd upon the Jeneuae i 


of the legislation as finally enacted by Congress, it may. be said that — 


the ‘Metlakahtlans, irrespéctive of their. foreign birth, are now — %. 2 
Indians or natives ofsAlaska so that the extension of Section ae 


to include all such Indians or natives. doubtless would embrace them. - 


As pointed out in Alaska Pacific Fisheries v. United States, 248 U.S. - a 7 
78; the legislation which Congress has énacted for the benefit. and — 
. "p¥otaction of this particular. group of natives has made the fact of 


_ their foreign birth immaterial. And i in Territory of Alaska v. An- | 


—nette Island Packing Co., 289 Fed. 671, wherein it was contended that 9 
3 “the Tndians on Annette Tsland are ‘ot and | never have been, since 


_ their’ settlement there, a ‘tribe of Indians’; ; that. their descendants by 
virtue ‘of their birth 6n the island became American citizens; that. 


the Alaskan natives who jomed them were likewise not an Indian ee 


. tribe, and na the Island never became ati | Indian reservation,” ” the. | 


- court said: 


. * - “As. we. view. the questions 1 necessary tiére tO. be decided; we . think ° 
“the. fact that: the Indians are not: tribal, and. the fact, if it pea fact, that the: 


majority of the Indians on the island are: citizens of the United Sates by: vir tue 53 oo 


of their having been’ born on the soil of the. United States, are’ immaterial, 


7 for although : such Indians may be citizens, they are still subject to:the care. and — aoe: 
~ protection of the United States.. Winton v.. Amos, 255 U.-S. 391, 41. Sup: Ot... = > 

842, 65 L. Ed. 684, The: inhabitants of the Island, being Indians, stand in the 
same ‘relation to the United States as do Indians on other reservations. Nor 9 
_ is it material that the Metlakahtla Indians were British subjects before their ~ 


; immigration to. the ‘United States. ‘Congress has. made that ‘fact: immaterial ; 
here. Alaska Pacific Fisheries. v. United States, 248 Ue. S. 78, 39. Sup. Ct. 40; 


cs 63° L. ‘Ba. 138. . ‘The government has always recognized - these - Indians: as - its - = 


wards. The act of March 8, 1891; declares that Annette Island be “set apart 


ag a reservation”. for their use. * *. *.-There can be no question therefore = 
but. that the. Metlakahtla. ‘Indians ‘dre wards. of the government. ‘They. are.-. 
. dwelling: on the island at the sufferance of ‘the government and-on land: which. be 
belongs to the United States. The purposes sought to be aoe by the ie eee 
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os government. are the same as. Ce ‘purposes ‘for all. Indian. reservations, to. en- 


courage, assist, and protect the Indians in their. efforts. to acquire habits. of 


‘3 industry, become self-supporting, and advance in. the ways: of civilized life. - : _ 
These decisions make it plain that legislation prohibiting. the sale 7 


of intoxicants to the Indians and natives of. Alaska would bring 
within its protection the Indians of Annette Island. However, any 
possible. question about. the matter may, and. should -be. onan by 
the use of ea which will expr ey: inelude these ‘particular 
Indians. — Ses.) 

7 Could this group of ae e- brought anaee such. ¢ an act by 
| Congress declaring them to be “wards of the United States”? ._ 
~The Metlakahtla Indians are now wards of the United States. 


Porton of Alaska v. Annette Island. Packing 10.4, SUPTOs -Accord- 


ingly, no such declaration is necessary. However, such a declaration 

- -would:do no harm and doubtless would .be regarded, aS a. conclusive : 
i determination of. their status by the courts. United States v. H olla- | 
i. day; United States v. Sandoval; United. States. v. Wright, SUPT. 
+8. Would the acceptance of the provisions of. the act.of June. 18, | 
| 1984 (48 Stat. 984) (Indian Reorganization - Act); by. a particular | 

tribe. or group of Alaskan Indians. or Eskimos serve to bring them — 
~ under: the protection: of. Section. O41, Title 25, ‘United States. Code, | 
prohibiting the sale of. intoxicants. to Indians: who are wards of. the _ 


“Dnited. States Government? — . | 
The foregoing. question, rich: is s stated i in he fora submitted es | 


the Commissioner of Indian Affairs, is not clearly understood. . “Sec- 


- tiens 9, 10, Ad, 12, and 16 of the Indian ‘Reorganization. Act. of June 


| 18, 1934, SUPT, were extended. to the Territory of Alaska by. section a oe 


13 of that act. The act. of May 1; 19386, SUPT, extended to the - | 


‘Territory of ‘Alaska, sections. 1.5, 8, 18, i. and 19.of the Indian 


7 -Reorganization Act. None of these sections, nor anything. else. con- - 
tained in the act of May ie 1936, makes a vote of the Indians neces- as 
“sary. to make ‘said ec onet effective, By. the act of May. 1, 1936, 


certain, actions, such. as organization,. ‘incorporation, and the creation 
of: reer tion do require a: favorable: vote by: the Indians, to. be 
_ <@ffective. «In this’ situation, I assume that the thought the Commis: 

‘sioner has in mind is. that: extension ‘of the.sections® mentioned’ ‘to 


cles tae Alaska, coupled with a favorable vote by the Indians ratifying’ the 
adoption of a constitution and bylaws,. or. the issuance of a corporate. 
charter, or.authorizing the -creation.of a reservation, would. operate . 


~ to bring the particular: tribe or group of Indians within the: provi- 
_Slons: of Section 241, ‘Title 25, United States Code, without Urper 
—_Jegislation | on the subject... . 7 
ae Inasmuch. as neither the Indian Reorgaiitzation. ee nor. ‘the act 
| of — 1, 1986, deals 3 in any: wey. “with the Indian — ne either | 
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by. specific’ merition. at Section 241, ‘Title 25, United States Code, OP 
otherwise, the suggestion of the Commissioner necessarily assumes 
that Section: 241 is now. and has been in the ‘past applicable to the aca 
Territory of Alaska; that the natives of Alaska have been deprived ~~ 


of its protection heretofore either because they were not regarded — 


as wards of the United States or because they. did not occupy. lands — 


Ry which could pr operly be classified as Indian country ; and that the act ~ 


of May 1, 1936, removes these obstacles to enforcement of the section 
in favor. ‘of the Alaskan natives by: definitely recognizing. them: as’ 
wards of the Nation and by providing for the creation of reservations . 
for them, which reservations would become Indian: country. yaanD 
the accepted. meaning of that term. 9 


_ No reported decision has been rae dealing with the application Eee - 
of Section. 241, Title 25, United’ States. Code, to the. ‘Territory of ae 
Alaska. As. Rersiibatore pointed. out,: Alaska is an’ organized. ter- 


o -ritory. Section 3 of the Organic: heat: of; August 24; 1912 (37 Stat. a | 


512, 48 U. S. C., Sec. 23), provides that the. “Constitution of the | a. 
| United States, and all the laws thereof which are not. locally ner "9 


ae applicable, shall have the same force and effect. within the sald Ter- 7 


 ritory as elsewhere in the United States.” By virtue of a provision a 
~ similar to this: (Section. 1891, Revised Statutes), the court in the 


ease. of V agle Ve. United. States, supra, held that section 6 of the act 


of February 8, 1887 (24 Stat. 388) , conferring citizenship on Indians | 


: who had abandoned their tribal relations and’ adopted the habits and oe 


customs of civilized life, -was in force. in. the Territory of Alaska. 
Like reasoning would support the view: that Section 241, Title 25, 


United States Code, is in force in Alaska; were it not. ie the: fact. oe 
‘that Congress has seen’ fit to: deal: expressly with the’ subject of 
_ liquor control among the. natives of Alaska. This it did by section =~ 
142 of the act of March 3, 1899, as amended by: the act of Bebruary. 

- 6, 1909, which: reads: | 


‘That if. any person shall, without: the authority of the United. States, . not | 


a ‘some authorized. officer thereof, sell, barter, or ‘give to any Indian or half-: 
: breed. who lives: and. associates. with Indians, any Spirituous, malt, or vinous 


- liquor or intoxicating extracts, ‘such. person ‘shall be: fined" not ‘less than one 


erie hundred nor more. than five ‘hundred dollars | or Pe Amprisoned. in- the: peni- oe 
-tentiary for a term not to. exceed, two: ‘years. a - 


‘That .the. term “Indian” in this Act. shall: ‘be, construed to include ‘the Pa an 


: original | races. inhabiting: Alaska ‘when ‘annexed © to the’ United . States, and. 


A their descendants of. the whole or half blood, who have not. become citizens 
: of. the United States. oo ge, ee ee : 


At the time. ‘of the epee shactinbat: ae provisions. “of in in- ot 


eg , corporated: in Section. 241, Title: 25, United ‘States. Code, were in 


| full force and effect. ‘Tt is. evident; Therefore) that. Congress did not ee - 
. _Tegard those ‘provisions as having application to. me natives of 
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~ Alaska; “otharwiss, ‘ie: sue aoa of. section 149 gee would: not 
have been. necessary. That the. territorial legislature entertained a 
_ like view is shown by the fact: that it has also seen fit to deal specially | 
with the subject. of liquor. control among the Alaska natives (see sec-_ 
_ tion 4963, Compiled Laws of Alaska, 1933). In any event, the en- 
~-actment by Congress of.a special liquor law for the natives of Alaska 
‘makes the general enactment found in Section 241 locally. inappli- 


cable, so that extension. of that section to the Alaskan. natives cannot : | 


be sustified uiider the doctrine of the ‘Wagle case. See in this con- — 
nection Abbate v. United States, 270 Fed. 735, and. Stanworth ve 
United States, 45. KF (2d) 158, holding that the ead Bone Dry Act 
of Alaska was not superseded or displaced. by. the National Prohibi- 
tion Act. In- these circumstances,’ prosecutions: for: liquor sales. to 
= the Indians or “natives of Alaska based on Section 241, Title ed 

‘United States Code, doubtless would fail. of conviction. 
- Question No. 8 is sccordingly & answered i im the negative, ve 


asin May 6, 1937. 
Oscar L. +» CHAPMAN; ae : 
a Assistant Secretary. 


CONSTRUCTION OF THE WARREN ACT CONTRACTS, NORTH PLATTE | | 
- PROJECT, NEBRASKA 2 1 as MAP 


“ Déciaed June 4 1987 


_Rrctamarion—Wanron Abr Wine Rieu s—Srarm Cox Tdor—CoNTRAGTS. . | 
~ Section: 1 of the Warren. Act. (aet, of. February 21, 1911, 36 Stat. 925) ‘provides : oa 


| “That whenever in- carrying out the provisions of: the reclamation. law, 
: storage or carrying capacity has’ been” or may be. provided in excess of the — 


: ~-requiremiénts of ‘the lands ‘to. be irrigated under: any project, the. Secretary’ ae : 


. - of the Interior, preserving a first right to. lands: “and entrymen under the 
woos project, is hereby authorized, upon: Such terms as he may determine to be 

me, just. and. equitable, to ‘contract. for. the impounding, storage, | and. carriage 2a 
of water to. an. -extent ‘not exceeding such, excess - capacity. with irrigation | 


os systems operating under the act of August eighteenth, eighteen hundred and. e ; ast 2 
oes _ninety-four, known as ‘the. Carey. Act, and: individuals, corporations, associa~_ iene ga se 


tions, and irrigation districts organized for or engaged in oro tas. or in in 


i _ distributing water for irrigation. | ea RI ‘ | 
» Held, That a contract made by an irrigation. district; ‘pursuatit to the ‘Warren’ _ 


hes “Act, and providing. for the delivery of an aggregate amount, of water accord- ae : 
ing. toa graduated. schedule “as in full satisfaction of all its rights to. the oe oe, 
ce water, * ™* -* both natural flow and surplus storage,” limits the district’s re eee 
“> Use of water to the amounts: Specified inthe contract schedule: ‘at. any given 
~ time,- nopwatistengig what. its natural: “flow  abpropriation, may. be. under bs See 


3 ae : < 
Stew me nm 


> a State jaw: 
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| RROLAMArIon— WARREN Act Waren ‘Rigitns—Srars Connor Coxrsscrs— : 


_ CONSIDERATIONS—FORBEARANCE,. | . | 
A promise. to the United. States. by an eledeaion distr ict, holding. a: apeanale 7 


flow appropriation right under State. law, to accept a specified graduated ~ 7 
flow -of water annually “in full satisfaction of all its rights to the water = | 
* * *> poth natural flow and surplus storage,” si -constitutes a promise T0022 


: forbear the exercise of its. ‘natural flow. appropriation: right -in consideration. _ 
of the delivery py the United States of the regulated supply. provided for in 7 


the contract, and the aggregate amount of water specified in the contract — 


so consequently: ‘As: the: ‘total: to which: the contractor: Is entitled: annually. - eee, 


- ConTracrs—INTmuRPRETATION, 


The rules: that a practical conatrnetion of a eeaemeL iby the parties thereto-i is . 


a governing, that a construction which will produce a valid and equitable result - 
_is to be favored, that an unambiguous preamble should control ambiguous) 


i : operative clauses, and that: the language of an instrument. is to be construed 
7" most strongly against the party who drafted. it, all are secondary rules. of ” 
. interpretation, to. be used only when. the: meaning of words remains doubt. 

‘ful after the application of ordinary rules of interpretation. — 2 


ee Wares, RiauTs—STaTe Con thot —APPURTENANCY TO” LAND. Contacts —Asston- _ sd | 


Ce The docteine: of. Peer ere of water vain to Aand: was. -Godified. ie he no 
_ Nebraska Legislature in 1895, (Laws 1895, ch. 69). Quaere, whether this 
legislation | could validly operate to. preclude the assignment of a water 
“right having an ear lier pr ior ity under the State: law. ie eee er ee 


a RECLAMATION - — WARREN Act —Wwa ATER RIGHTS. — Srarn Common — -Cowmacts - — 
ASSIGNMENT. | : ‘ 3 | 


"When the aggregate mount of water specified for delivery: by the United - a 
- States: in'a Warren Act. ‘contract. is the approximate ‘equivalent of. three’ 
acre-feet per acre annually, the. limitation imposed. by State law on the Kane ee 


use of water, no sale: or: assignment of a water right is effected. 
: RECLAMATION - — ~ WARREN’ Aor — - WATER. Rreats - = ~ Srare Contror— Conmaacrs — — 
| BREACH.» : : oh 


The Farmers Irrigation. District, ‘holding a he eaies the’ lawe: of the ‘State : 
— Of Nebraska to appropriate a certain amount of the natural flow of the. 


North Platte River, agreed’ with the United. States to. accept a certain 7. 


hi oe graduated - flow: “as jo full satisfaction of all: its rights to the. water of — 
the North Platte River, : both natural flow - -and surplus. ‘storage.’ By a | 


ws ‘separate contract with. the, United States it agreed to carry | a maximum of -_ 
2050 | second-feet of. water in its main canal for delivery to. the Norenyert. si Sam 


Irrigation District, a Government project district. 


| ‘Held, That the failure. of. the Farmers Irrigation District t to deliver: water - . 7 


to: the Northport district, although. itself. receiving. water in excess. of its 


Warren. Act schedule, constituted a breach of os carriage. contract. with — 


pe, the United. States.” w 
. West, Acting Secretary: 


The controversy beter: me for decision a its formal origin. rate en 


| complaint. filed by the State of Nebraska against. the construction — 


placed by the Bureau of Reclamation on. contracts, ‘made pursuant 
oe, to the > Warren Act — of February § 24, 1911, 36 Stat. des bese ae 
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‘the United States. anid certain ane ditties on the North. Platte 


River in Wyoming and Nebraska. The material before: me'is volumi- 7a 


nous, including briefs totalling some 800- pages filed by Mr.-William — 


. .H. Wright, then Attorney General of the State of Nebraska, District 
- Counsel. William. J. Burke, of. the Bureau of Reclamation, and _ 


_ counsel. representing the Goshen: Irrigation: District, in Wyoming, and. 


the Pathfinder, the. Northport, and the Gering &: Fort Laramie Irri- 
gation Districts in Nebraska. Nc one of these irrigation: districts is a. 

_ Warren Act contractor but’ each, as ‘a Government ‘project district, — 

has an interest in the subject matter of the controversy. In: nadion: 


a the file contains a considerable: amount: of argumentative correspond- a 


- ence, beginning i in the spring of 1936, concerning the respective rights 
of the several parties henng: an. interest in the waters of the. N forth 


| Platte River, 
‘The Attorney Ganoral of. N siete andl Mr, 7, F N pehbore. counsel 


ae the Farmers Irrigation District, which is the principal Warren. _ 


_ Act-contractor, orally: presented. their. views to the Solicitor of the De- - _ 
partment on September 2, 1936. After a careful consideration of his 


conclusions and the arguments presented by all interested parties, it 
is my < conviction that there has been no misconstruction of the Warren, 


Act contracts by the Bureau of Reclamation and that the complaint Pat 


~ of the State of Nebraska is without merit. 7 ee 
‘Before proceeding to a detailed cs of the’ issues involued and. 
the law which I. regard as controlling, it is important that the history | 
of the North Platte project. be outlined. and that its -physeal ¢ character ‘ 


2 be described briefly.” 


aL ‘Hisronrcar, AND | Purstcan, Bacenounn or. + Conrroversy. 


a “The North Platte River has its headwaters in the ‘mountains. of | 
: northeastern. Colorado and flows ina general northerly direction as 


 ° far. as ‘Casper, Wyoming, where its course turns southeast across the 
plains of southeastern Wyoming and western N ebraska. - Tt j joins the - 


South Platte near the city of North Platte, Nebraska,‘ forming the 


7 Platte River, which pr oceeds ane across N ebraskat to PEt, into 


the Missouri. *~ | 
-Because..of, the ‘eeaeonal ‘ductiintion i ‘in. 1 its atte ow: on N orth 


> ‘Platte i is not. wholly satisfactory. as a source of supply for the irriga- oo i 


tion of the dry agricultural lands in- southeastern Wyoming and 
western Nebraska during the irrigation season. Its natural flow is 
- Jeast during the months of July and August, when. growing crops of 
that. latitude. need a maxinium supply of water. In order to realize 
_ the fullest benefit of the stream’s flow, therefore, some provision for 
. the storage of flood waters is a iecessitge In 1904 the. United: States 
instituted the North Platte project in Wyoming and Nebraska, under _ 
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the wiithority of the Reclamation Act. (act of Junie 17, 1902, 32. Stat. 


. 888), and has’ expended more than $19,000,000 in. the. construction. 4 4. 


| of storage. works, canals, and other irrigation. works. ‘The comple-_ 
- tion in 1909 of one: of: the world’s largest all-masonry dams, the 


see Pathfinder’ Dam, ‘situated: in the streambed of the North Platte River | es 


ata point approximately. 50: miles: southwest of Casper, Wyoming, 


- created a storage: reservoir having -2: capacity of 1,070,000 acre- feet : 


: of. ‘water. A regulatory” dam witha reservoir having. a capacity of- are, 
71,060 acre:feet: was “constructed at’ Guernsey, Wyoming, some:175. 


ae smiles. downstream: ‘from the Pathfinder Dam and near the head :of: the ; a 


: “project canals. The general: plan: of the: project: contemplated: the a 
release of: stored water into the stream at: Pathfinder and ‘its diversion. | 


at Whalen Dam, situated a short distance below Guernsey, into: large 4 


canals for distribution to adjacent irrigables areas on ‘either side. of a 7 


river in’ ‘Wyoming and Nebraska. . >. | 
~ The ‘project. was designed: to furnish. water’ 0" more’ ass 200 000 : 
acres of land which: previously had not: been- irrigated. At. the: time 
of the institution of the project, “approximately: -150 000 acres:-in 
Nebraska and negligible amounts in Wyoming were unider’ irrigation | 
from the North Platte.. A number. of private canal: ‘systems “with 
natural -flow appropriation. rights under: State law’ were in operation 
in. Nebraska, but. the landowners remained in dire need. of storage | 
“water. during the months of July and August... Applications. conse- 
quently were-made:to the United States. for the..purchase of: such 
| storage ‘water as might be available in excess of the néeds of the 
proj ject lands. The authority of the Department to enter into such 
arrangements being doubtful, the Congress enacted the. Warren. Act, 
_which.was approved F ebruary. 91,1911 (86 Stat. 925), and. pursuant | 
- .to it contracts were entered into with a number of pes ae pias : 
as. ‘Shown i in the following table: Pos ee as 7 2 | 


_ 2. : - . | Jf ‘Date of contract’ 


a DE: ene 
Tri- State. tid Company, succeeded [by the Farmers Inrige- August 20, 1912 Laces ie ‘September 16, 1887. 
. tion District. - Tea ‘: 
~ Gering Irrigation. District’ sc. ccuclssascelicnen ak ly January 17, 1913. a Be May 15, 1807; 
Central Irrigation District_..-__--...---------- tL opaccakescces avLareGn 6, 1913__-..-_.. June 23, 1890. Eo ua 
. Chimney Rock Irrigation District. .......---.-..----- wc..---| Mareh 6, 1913______.. | December 3, 1890. . 
_ . Beerline Lrrigation-Canal Company. Jomwnwemwesensn .....-..--| March 6, 1913_.__._.._} October.13,.1894.._ . 
_- Brown’s Creek Irrigation District __....2--2.-.2.-----...---_- July 14, 2 CS ee January 20, 1892. 


-Belmont Canal oa ae hae Succeeded ' by the nr ELDOEE ‘Taly 9, A015 ou ougee sc Can aaa 19, 1889. 


oS Trrigation District. 


nase ree I of the Mae act with the Tri State Land loncee 


he bt Nebrskay. <Oee 


o eee predecessor of the. Farmers Irrigation. District, the United States — - 


- a Ee agreed to release to the Company such amounts of storage water ag. | 
would, together with the amounts to which the Company- otherwise 


ie might be entitled, total 180,000 acre-feet annually, to be delivered in | 
a 8 apes graduated rate ‘of =u between April 15. and October 1b. 
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Article XI provides that chase. deliveries ei be accepted by the 
Company as in full satisfaction of all its rights to the water of the— 
North Platte River, both. natural, flow and. surplus storage from. the 
- Pathfinder Reservoir” and other reservoirs on the North Platte — 


‘project: The other contracts made. pursuant to the Warren Act are 


substantially similar and further detailed reference to pare Pro: Z 
visions will be made. subsequently: i in this: discussion. ae 

By a further contract dated August 10, 1915, between. the United - 
| States, the Tri-State Land Company. and. its successor, the Farmers _ 

- Irrigation: District, the District agreed to carrya maximum: of. 250 — 
 second-feet of water’ through its main canal, which had an excess 
capacity, from its intake in Scotts Bluff County, Nebraska, to. Red 


ee Willow Creek in Morrill County, Nebraska, for delivery hy! the Uni ted x 


: States to the Northport Division of the project. | 
_ The present controversy arose in the spring. of 1936, ‘sahion the. : 
a Northport. district complained to the Bureau of Reclamation of:the © 


~~ failure’-of the Farmers. District ‘to: release: water carried. under. the > 


- contract of August 10,1915. District Counsel W. J. Burke, of the <: 
. Bureau of Reclamation, thereupon notified the Farmers. District. of 


the complaint in a letter dated May 22, making reference to the 1912 os 


: and 1915. contracts and stating ( State of Nebraska: Exhibit No. 1): 


oe According. to information supplied this office by Mr. C. F. Gléason, 
| Superintendent of Power at Guernsey, Wyoming, a sufficient: quantity: of water . 
has been delivered during the: month of May 1936 at the headgate of your main 


canal, to ineet the schedule requirements | in the. contract. of August 20, 1912, 
| with your predecessor, the ‘Tri-State Land Company; and. to meet the require- ie 
“ments of the Nor thport Irrigation District at Red Willow Creek in the amount 


of 125 second-feet, commencing May 10, 1936, hence to this: date. The quantity | 
of water. necessary to supply your schedule. from all sources of water supply , 

“ belonging. to the: United. States on. the several dates. from. May 8 to May 21, o 
_ both inclusive, the. quantity. of water diverted: by you-in excess.of your schedule 

requirement and the quantity of water delivered by you to the ‘Northport Tt 
gation J District at Red Willow Creek are shown in me » following tabulations: 


Farmers’ 
Tri: State Tri-State Ee ed District, |. Balance | Delivered 
Date, May 1936 canal canal - - otal ' Warren diverted |. to North- 
eet v e | diverted diverted. supply Act cont. over port at Red 
| from river from drains} ye ae schedule schedule Willow 


ee | | fT 
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- Your attention | is Gailed : to. cola 5, Which. ‘is: - thie Sota of are ‘quantity’ of: | 
water necessary to: supply. ‘your | contract: ‘schedule, plus’ an: additional: quantity: 


ae - of. '40-- Second-feet. for:.the benefit, of. nondistrict preference right. Jandowners: i.* 


sere ed. with irrigation. water under. your main. canal, ea a ot 
. From. the foregoing: tabulation, ‘it is evident that, yo ‘have ‘fatied: 46 per-' | 
form your. ‘contract. obli igation to’ deliver to” ‘the Northport’ Irrigation District 
waters: furnished’ by. ‘the United States. for the ilesvon of: ‘the Jands: cunder 
* the system of Northport District, . es. oe ee ase ee ee ie 
Ets. requested. that you: ‘desist from: ‘further preaches, of your - contract’ ‘ébli- 7 


gation and. that the water delivered. by. the United. ‘States at, the head. gate: _ 
- of your main canal for the use. and benefit. of the Northport: Irrigation District. he 


= be carried through your main. canal and. delivered to the district. at its head gate: 3 | 


ber : : at Red Willow. Creek without any. “dimunition in. quantity, except that ‘for : 
. which provision. is made in the contract to cover: car riage losses: — : 


. On. May. 19, a. request was received from the Northport District ee Gauvery - 


- of 200. second- feet. at. Red» ‘Willow. Creek. On. May. -20,-a sufficient. quantity : | : 


of water was diverted by your. main. canal. to supply. this quantity of: water. 
| at: Red Willow Creek. “It is’ requested that such delivery -be made immediately. j 


By. g letter of ie same. date, District Counsel Burke reported ‘the 
failure of the Farmers District to deliver water to the Northport. 


district, to Mr. R. H. Willis, Chief of the Nebraska: Bureau of Irri- - 
gation, Water Power. and Drainage, “as the officer i in: charge of the ao 


7 State administration of the diversion of water from the. North Platte : 
River for irrigation purposes,” with -the request. that he “render such: 
_ assistance as is possible to protect: the water rights of. the N orthport 


} : Irrigation District from ‘illegal diversions by. the. Farmers’ Irrigation, a os 
District” (State of Nebraska Exhibit No. 2). On June 2, counsel’ - . 
for the Farmers District addressed a, letter to District Counsel Burke, ie i 


2 from which the following i Is. quoted: 


een 1 The’ Farmers ‘Irrigation ‘District’ ‘enphatically “denies, ‘that. it has. ever. | 
br eached its: contract to carry water to the: Northport District. - "2 a OS 

> 2. It just “as: emphatically asserts that. it: will never consent to the. -couistinic- 3 

tion you attempt. to place upon. the Warren “Act Contract to the effect that. the: 


oe » appropriation covering lands within the district was. conveyed. to the United ie 
States 0. oes 


38. “It will deliver storaige eaten to the Northport District + within the limits c 


ot of the car riage contr act: provided it also. receives ‘its ‘storage water.. 


4, It will deliver natural flow. to the: Northport District: when nee oak sufti- : 


as _ cient water. available. to supply. its own prior appropriation. provided, however,. . 


a i the state authorities permit * a. diversion of ‘Sufficient - quantity, of water to 


er supply the. Northport District... | ek, on 
5, The Farmers District ‘asser is ‘the Vane to divert and 1 use its entice, natural a * 
» flow appropriation . as- adjudicated and recognized in the: State of Nebraska Bee 


| at. ‘any: time the. water. can ‘be used beneficially... 


‘The. Attorney General of. Nebraska ' serene had a -fomatial a 


ei ‘nominally in behalf of. the State, against | the position 


~ taken, by the Bureau of Reclamation. j in: eonceaae the. Warren Act. i a 
3 contracts, contending that the schedules of ‘deliveries set. forth. in- oF Bg 
7 the contr acts are not. to be. mOearC ed as ‘including ay natural flow. oo 
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rights of the pntcastors ‘This sonsaoden has ieee ‘formally chal- : 
| lenged by briefs filed by three: of the project districts, which it is to- 


_ be noted ‘are situated also in Nebraska, and by. one project. district. io | 
in Wyoming. This feature of the controversy renders it essential 


that the positions of the interested parties be clearly identified and. , 
that certain statements made by the Attorney General of Nebraska a 
be corrected at the outset of this discussion: . | i. 
Throughout the briefs filed by the “Attorney Gentrat it is ‘eadent 
| that it has been sought to place a note of emphasis on this coritroversy 
as one in which the interests of the State of Nebraska and its citizens, _ 
on the one. hand, and those of the Federal Government, on the other, . 

_ conflict. While it is not denied that the Attorney General may assume © 

- a nominal position in behalf of the State to the extent that. appropria- 

— tions perfected under its law may be affected by the contracts made 
between the appropriators and the United States, this suggestion. is 
ultimately inconsistent with the facts. In the first place the Federal 

Government, as such, is of course not a water user and its only. interest, 
in the entire controversy is one-in the. nature ofa trustee, to see that 
the waters of the North Platte River are conserved and. delivered 


| according tolaw. It follows that the Warren Act contractors and the a8 


| - project districts are the real opposing parties in. interest and that, as 3 
stated by District Counsel Burke i in his brief (pp. 45), : | 


ma _ The United States Bureau of Reclamation is neither a party a an- advocate | 
in the ‘matter. Its. position is solely that of. an advisor to the Department to the 


. end that a decision can be made which will ‘square © with the facts and the 
governing law. Thus, ‘the brief of the United States Bureau of. Reclamation in 


reply to that filed by the Attorney General of Nebraska is in poten of the E 
duty of an. advisor. im | 

Secondly, it 1s not entirely nee ss the State of N Nebraska, ee - 
its Attorney General,-assumes to appear as an advocate of the citizens 
of Nebraska who live 4 in Warren Act districts when at the same time — 
a large number of other citizens of N ebraska, who live in the project 
districts, would be adversely affected if the contentions of the Attorney 


: General should. prevail. Specifically, the Attorney General states, on — 


- page 6 of his principal brief, that “the continuation of such a policy 
_ will be ruinous to Nebraska” and that “crops of the.value of millions — 

of dollars will be lost through the lack of adequate. water. de _ pad on 
_ - pages 47 and 48 of the same brief the following appears: bot 


‘That this matter is of vital importance to the State. of Nebraska as a whole | 


. is established by the fact that- the total irrigable acreage included within the _ 


_ Nebraska districts holding Warren. Act contracts isin excess of. 145, 000 acres. 
a These. districts hold some of the oldest water rights in this state. The lands in 


*. the districts: are highly productive and include some of the best lands now under ee : 


3 irrigation . in the State of Nebraska. . These lands are equal if not. superior to. 


the lands under the government canals. It would seem: to-us to be a violation . 


| of its duty. to its citizens for the eoveraments ‘tO adopt a policy that would abso- 


_ sel "DECISIONS OF THE DEPARTMENT OF THE INTERIOR . 155 


i. lutely aéstroy emit of the finest: land in. Nebraska. and. would: ruin the ay 
who have devoted their lives and their entire capital to the development, of these i 
lands. We feel that with a complete. understanding of this matter the Depart- . 
ment of Interior will: not permit any. branch of. that department to. continue 
| ‘with the policies: that are DOW being advanced by the Reclamation Bureau. 


I regard. the determination of this controversy aS controlled by well- 7 


_ established principles of law rather. than by policy. If comparative a 
data are of any. value, however, it is sufficient to refer to the follow-. 


ing tabulation of areas. and crop. results, for the year 1936, for the _ 


| Warren “Act districts in N ebraska and the Government project dis- us | 
- tricts in Nebraska to see that any determination “ig. of vital impor. — 


tance to the State of N ebraska as a whole”: is 


. ees teak cae | : aE : = at . ‘Value of crops es 

be, gra ape le 2 a? ltrrigable Tigate ropped |_ 

. . Irrigation districts. .{ acreage | acreage | acreage fof 
hg te pat, “txts ; seals fo Total Average . 
oo ‘Varela annirictns fe megien 2 My eae an aig Cee ee 

Farmers.oc: coon es tanita 62, 500 4. “Br, 500 | 52, 500.} $2,265,000 }  $50:00 














cE [or ee ee ee tt po Br 200 | 14,200] 13,210 485,615 | 36.76 
MOCHMEEGL Fo 20 2 ose Account ae we east A 2RO |.” 2 ShO 2 100:}- © 52, 500 - 25.00 
Chimneéy.-Rock.___-- 20-3. eek 5, 860 5,400} - 4,970 8, 030 15. 83 
Cernig te es eee i ee 2; 080:'] : © 1, 000° ~ $00 “8, 000 10. 00 
Brown’s Creek !_____---.-2-22..---2-i-e eee ee ---|. 6,140-} . 5,500-]. 5,000 |-. 100, 000. 20. 00 
Bridgeport Jann nn nnn ae nwnewenn remote anna enn escae 14,170] 10, 000} — 8, 200}. 82, 000 |: 10. 00 
Totals and A Ene ee ee 107, 200.{ = 98, 850 “86, 780° “9: 071,145 | ~~ 35. 40 
“Government project districts a. Ye ae pues 
Pathfinder eet Sie Oa ene eee wwse---cc--| 112; 261°}. ~ 92,296 -]-- 76, 650. “ 2; 861, 804 37. 34 
Northport...---------. 02... ce. E “16, 170 | 12, 401 ee 235 "187, 873: _ 16. 72. 
Gering and Fort Laramie.--.---14--2--2-5--r---2--] 54, 805° 53, 970: 52, 125 | “2, 632, 552. ca ” 50. 50 
2 Totals and BVSrOR Gs cccde i eucieecantey | 183, 236 | 158, 667 140, 010 5.6 682, 2g] 40.58 
+1 Estimate, e - ae ee 2. * Delinquent—No storage water furnished. 


oe pages BABB of his reply biried. the Attorney General's answers =the 
contention of the Gering and Fort. Laramie Irrigation. District, to” 


the effect that he is unauthorized to: protest the construction placed’ 7 
on the Warren. Act. contracts by the Bureau of Reclamation, by 


asserting that the current. dispute is between Nebraska Warren Act — 
. contractors and a foreign appropriator, the ‘Secretary of the Interior, 
citing Nebraska v. Wyoming, 295 U. 8. 40. It is true that ‘the 
Secretary. of the Interior is a ‘foreign. appropriator. He also. is a. — 


‘Nebraska appropriator, however, his application covering: the use of - 
storage | and other. waters of the North Platte. . Furthermore, Ne- he 
braska v. Wyoming i is a4 sult to ‘determine the equitable | apportion- - 


‘ment, as between the two States, of the waters of the North Platte, 


and. in the decision cited, which was upon a motion to dismiss the — 


-. ‘bill of complaint, the Court: held that the Secretary. of the Interior. 
was-not.an indispensable party, since his rights. can rise. no higher 


| than. those of Wyoming, who must stand in judgment for him. The. 
eB. issues in ‘this: controversy) unlike those in Nebraska v. Wyoming, | 


156 DECISIONS oF THE DEPARTMENT or THE INTERIOR 7 VoL! 


- involve the’ construction of Warten Act contracts and without assum : 


| behalf of the. N oe Warren Act. contractors, it must again. ie 
- emphasized that the ultimate persons: whose interests are now opposed: 
are citizens of the State of Nebraska. .As shown. in the tabulation- . 
$e above, the aggregate. acreage. and ‘crop: valuations of. the area under 


a the Government. project. in Nebraska are ‘in eXCess of those for the. 
. area. i in Nebraska under Warren. Act. contracts. An additional item - 


of. interest. is, the fact that about, 80. percent of the area under. the: 
. project. 1s situated j in Nebraska, a figure which Is 8 approximately the. 
e ‘same for the area under Warren Act. contracts. | ~ 7 


Te Drscossto ‘OF Contacts : AND > Pee Mania sa ae 


oF A. TS OF ‘GoNtRACTS AND. CONTENTIONS ‘OF WARREN’ Act CONTRACTORS: 


mht ‘the* expense of: brevity, le quote Nebraska’ Ss outline: of ‘thes con 


= s ‘frovere im full, as set, forth at pages. 6-10. of its principal brief: 


| a tracting: ‘districts belongs to” the ‘government. to. ‘do with. as at sees. fit ; 


- As we see it, ‘the position of the. Reclamation. Bureau. ‘ts. as. ‘follows: hs 

_..: 1. That the United States: Government now owns the natural flow. rights that 

: formerly belonged to.the Nebraska Warren Act contractors; ae ae + 

_.* 2, "That the schedule of. deliveries contained in. those contracts constitutes the. 

= ole source of water supply ‘to: which such districts” are now entitled ; - 
3° Phat: the Bureau of. Reclamation has the right to All the contract schedules 

with natural ‘flow,’ ‘seepage, or storage waters; <-> 


oe 4. That: the difference between the quantity of ‘water. set out in the Warren : ~ 
a Act. contract schedule of deliveries and. the’ ‘Tecord appropriation of the con- . a7 


eee 


>. That the government can use ‘this sara ee to. store or a ge for the — 
i government canals; : | poe 
Gi. That any diversions made — any of ‘the ‘Nebraskay “contracting « districts : 
which are ‘in ‘EXCESS of the* contract: schedule ‘of deliveries are. illegal diversions = 5 
| by such districts and. that such excess ‘diversions may be charged against - the 
4 quantity of storage contracted for ‘by. said districts,» ‘and. that, therefore, the _ 
_ ‘Bureau of. Reclamation may later refuse. ‘to deliver. to’ said districts the amount: 
of water: ‘represented by. these so-called excessive diver sions. 3 7 
. Nebraska’s position. is as follows: — 


‘1. ‘That the water represented by a Nebraska. ‘appropriation attaches to the. a - 


a3 and for which it was appropriated, and: cannot: be: gold, conveyed, or dusigned, 
- except as a part: of the sale of the laud: to which it is appurtenant; | 
“De That: by. reason of the above. fact, no: irrigation” district or the officers. 
a thereof could possibly sell or assign. any. natural. flow ‘rights. belonging to the 
lands within that. district to the government or to any other person ; cee ate 
yee? ‘That ‘under the law of Nebraska. an. irrigator’ S. appropriation is’ limited to” | 
that quantity of water that can. be put toa beneficial use ; ‘that,. ‘therefore, no. | 


= irrigator or irrigation. district:owns: any ‘surplus water }- 


ia That. because. of the fact that an. appropriator’ has ‘no. surplus water, “such 
anpropriator cannot’ sell or assign any surplus: to the’ ‘government or to: anyone 


: else; 
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5. That at the time the “Warren. Act contracts were made the: only authority 


- contained in the Nebraska statutes for the sale of: storage waters by the gov- 7 
. ernment permitted : (a) the sale by the government of unused, . storage, and aa 


.. -gurplus water only; (b) permitted sale of such water to natural flow appro- 


priators only ; : and rch permitted the sale. of such. waters to-such appropriators 
‘for the sole: purpose of supplementing the natural flow rights of such appro-- 
: priators. at.such' times as the natural flow water. should prove to be Sass a 


- _ for the needs of the land to which it is appurtenant ; 


"6. That the laws established and existing in Nebraska at the. time the Warten x 
. Act contracts were made become.a part ‘of those contracts; — : 
7 ze That. the construction | “placed. on. the Warren Act: contracts: by the Bureau rege 
25 ot Reclamation is contrary to: ae law of Nebraska in | existence at, the time > such eee: 

contracts weré made;. .. ee : Rosie: Gee Seas | 

8. That for over twenty. years all ‘paittics to the Warren: Act coatesens nave ¥ 


2 by their acts ‘interpreted these contracts to be. agreements. on ‘the part. of. the | 


government to. furnish to” the . Nebraska contractors: Storage. and’ unused water 7 
to. supplement and: add. to the. natural flow: appropriations of such ‘Nebraska : 


7 contractors. at. such’ times as their natural flow rights: should. E prove. to: be inade- 


ae: for the needs. of such Nebraska contractors; es 

.9. That the: practical - -corstruction. placed. upon these contracts by t the » parties 
thereto is entitled. to. great,’ At not. controlling, weight; : oS 

10.. That zander.-the: Nebraska ® law the only: Sos ibie conseievow nae can. he i 
aiaced: on, the. Nebraska. Warren Act: contracts: is that. these. contracts. eontem- | 
‘plated that the government, through. the Reclamation Bureau, would sell surplus 
storage waters, to Nebraska natural flow. appropriators to. supplement the natural 
flow rights of guch- appropriators: in periods: of Shortage of natural. flow ;. ; 

11. That the recitals” in the preamble of. the: Warren Act contracts: ‘show that 


the object. and purpose of these . contracts. was. to make available for- the Ne- * ; 


braska’ Warren’ Act. contractors an additional supply of. water over’ and above 


“that quantity. to. which they were entitled. under their: natural flow rights, which te 


supplemental supply: could: ‘be used: at ‘such: times. ‘as: ‘the: natural. flow ‘of the | 
river. should: oe to be: inadetaa te for the needs of. the lands. within such . 
district ; a Es 

mL. That the physical facts in. existence at the time ‘the Nebraska. Warren _ 


‘Act contracts were executed show that. ‘the: Nebraska contractors needed a oo - 
‘greater ‘supply. ‘of water rather than. a smaller supply ;. that it is admitted by He 
_ all parties that’ the | Nebraska. contractors. cannot. operate under the contract 


schedules contained’ in ‘their Warren. Act contracts, if that is to be considered 


-. their sole supply of water; that the facts and circumstances. in existence when 


ak these contracts” ‘were. mada. prove. that no reasonable persons would have given. . 


away their natural flow rights. in | exchange for. an. _ uncertain. and, . inadequate e 


| : supply of storage water ; o ae 
“138, That. the construction. placed ‘upon. the Warren ‘Act. ‘contracts: by. ‘the - : 


| Reclamation Bureau would ‘bring: about. an. inequitable, “unfair, and “ruinous. | 
| result, while the interpretation adopted by. the State of Nebraska. makes the 
: contracts fair, equitable, ‘and. such as. reasonable men might make 3. figs 


14, That. by. reason of. the ambiguities. coutained in the ‘body of ihe Waites - 


Act contracts, the provisions | of ‘the recitals contained in the preamble. should ; 
control; ee, 

p 15. That the Warren Act contracts should be construed most strongly against ie 

os the government,_ as. those contracts were © prepared ue it. , 


sad OS 


. “ 
mes . ae ” 
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The foregoing j is a long statement, as is in many respects: argu- a 
mentative: It is included here in full, however, to insure complete. 
consideration of every. contention of Nebraska, as presented by its | 


| Attorney General. 


| It is now important. to examine in on deel ihe facts and law 
 4n existence at the time the Warren Act contracts were made. The 


Warren Act contractors had ‘natural-flow rights in the water of the | 
- North Platte prior to the. beginning of. construction of the North — 
Platte project by. the. United. States, but no storage rights in the 
’ Pathfinder or other reservoirs. The; latter rights were -perfected 
by the United States, with a priority date of September 19, 1904, 
by its appropriation under State law. Section 1 of the Warren . Act - 
"provides 3 in part: . ah 3 a 


That whenever in carrying out ene provisions of the clamation law, storage . 


or carrying. capacity has been or may ‘be provided in excess of the requirements > 


of the lands to be irrigated under: any project, the Secretary of the’ Interior, | 
preserving a first right to lands and. entrymen ’ under the: project; is hereby. - 
authorized, upon such terms as: he may determine to be just and. equitable, to 
--eontract- for the impounding, storage, and. carriage of ‘water to .an extent not | 


exceeding such excess. capacity: with irrigation systems” operating under the ci 


act of August: eighteenth, eighteen - hundred. .and. ninety-four, known as the 
| Carey -Act, and. individuals, corporations, associations, and irrigation districts an 
| organized for: or. ees in yaaa or in ee alent for irriga- - 
tion. oe *: ak fete aan : : ; 


The Warren. Act was. Pee on Pebrassy 21, 49i1, “During the 


"game year the Nebraska, Legislature enacted what appeared as section — 


, 8455 of. the Revised: Statutes of N ebraska (4918), providing i in part: 


_. he United States of America is ‘hereby authorized. to appropriate, develop, oe 
- and store any unappropriated waters under the terms and provisions. of ‘the 
- general appropriation laws of the State .of Nebraska and which water is used 


in ‘connection with ‘any project constructed by the United. States pursuant. to 
the provisions | of an act of ‘Congress approved June. 17, 1902, being an act 
oe providing ‘for the. reclamation of arid lands (82 Stat: i 888). and- all acts 
| amendatory | thereof and supplemental ‘thereto: Provided,. when. it ‘shall be 
determined by the ‘officers of the. United ‘States Reclamation. Service that any 
water so developed. or ‘stored is. in excess of the needs of ‘the: project as it may 
¢ at that tinie be completed, it. shall: be lawful for the. United States to enter into | 


i contract to rent. or sell” ‘such. developed. or .stored .water. under the terms and — 


‘ ~ conditions imposed by act ‘of Congress and the rules and regulations. of the 


| United ‘States, to. any. ‘person, association, firm, or ‘corporation who may have 
théretofore been’ ‘granted a permit. to appropriate a. portion of the normal. flow. 
of. any stream, but which water rights belonging to. such person, association, firm, 
or. corporation. may. at. some ‘portion of the year be found insufficient for the 
needs of the land to “which it: is appurtenant. The United States and every 


| person, » association, firm, . Or. corporation entering into a contract as herein 


‘provided shall have ‘the right to conduct. such water into and along any of the | 
natural streams of the state, but not go as to raise the waters ‘thereof above 
ordinary high-water mark, and may ae out the same again at any pont | 
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| “jasired, without eee to. the prior ‘rights of. others to. water: fron the same 
stream ; but due allowance shall be made for evaporation and. seepage co a 
| - Pursuant, to the. foregoing Federal and State statutory authoriza- | 
-. tions, the first contract was made on August! 20, 1912, with the Tri- 
_. State Land: Company, the predecessor of the Faron: Trrigation 
District. The following, et portions of the siete are 2 its 
significant provisions : 


WHEREAS: the: United. States. has. sonnpieled a reservoir. on.- Hie: ‘North Platte 


River known as. the ‘Pathfinder Reservoir, from which. certain: surplus greats oe ; . 


| “waters. are available. for: disposal ‘under the: ‘terms of the Warren. Act, and. | 
- WHEREAS : the ‘Company has: constructed. and. is: operating - a. ‘Canal’ and: ig. 
; ributing ‘system - for. the. irrigation. from the natural: flow: of. the. North. Platte 


River of the lands embraced under said Canal in the Farmers’ Irrigation. Dis- ~ 


‘trict as: shown: on maps. hereto. attached: and: made a. part of this contract, and . 


“has: ‘perfected aright to the use: Of -a. ‘portion: of: said natural. flow, ‘the. said. Joie 


portion being ‘insufficient ‘for the proper: irrigation. of said lands. and. | 
“WHEREAS, the Company is desirous of perfecting its water. supply by arrang- 
ing with: the: Secretary. for ae ‘use. of a sha of. uaa SuEDInE: pOTAEE muterh 
cand’: mee Oh : Re a a ee ee ae ee 
nec eee Mw pe te Rg 
‘WHEREAS, said. irrigation Distr ict is desirous of having the company purchase 
water to supplement the appropriations already. held by. the company in a 
ON quantity for the. irrigation of - lands included within. the District. | 
-. Now, THEREFORE, for. and in consideration | ‘of. the :mutual and dependent. Stip- . 
“ulations herein. contained ' ‘the parties: hereto. do. covenant: and agree. as follows: 
ARTICLE: I.—The United. States’ will impound - and. store: water in: the. Path- 


ae finder Reservoir: or elsewhere ‘and. release the same into the North. Platte River, 


and “will: ‘supply water : from * ‘other. sourees. ‘for: ‘the: company’s’: canal, at:con-. 
venient’ ‘points : ‘above: irrigable lands - under. the’ company’s: canal: requiring: the . 
.game,.at such times and in sufficient: quantities to: deliver, and. does hereby: agree. 

to deliver for the use of said Company, an amount of. water whieh will,. with 
all the water. the Company may be entitled to by reason of any appropriations, | 
and alt water to whieh the lands of said Ir rigation District are. entitled,. and. | 
all water not otherwise ‘appr opriated, including drainage and: seepage ' waters, 


: developed by the United: States, aggregate a flow: of water as follows: On April : , 
165 One: Hundred (100) cubic feet-per second increasing this. quantity uniformly . — 
‘day. by’ day during April to: Two Hundred » Seventy-seven (277). -eubie feet per: 


| second | on April ag; increasing the latter quantity uniformly day‘ ‘py day during - 
May to Five ‘Hundred ‘Twenty-eight | (528): cubie: ‘feet per: “second: on May 31: 


= increasing the: latter” quantity uniformly day by: day during June - to Seven . oe | 


Hundred Thirteen (713) cubic feet: “per “‘gecond on-June- 80: ‘then’ at the: uniform 7 
“rate of Seven. Hundred * ‘Thirteen: (718) eubic: feet per gecond’ during July; ‘then 
‘diminishing: ‘uniformly day: by day during August” to’ Five: Hundred: (500): cubie : 


i feet per ‘second on: “August: 813 ‘then’ ‘diminishing ‘uniformly: day by: day’ ‘during 7 DEB ops 
“September: to Three Hundred | (800). cubic feet: per second’ on September. 30;then 
diminishing the latter quantity: uniformly ‘to. One’ ‘Hundred: (€100)° cubic: féet 


per second. on. October 15, which latter. date for. the: purpose of this a greement ‘aay, Be 


shall be considered the close of the irrigation season; the total amount.to be 
.80- delivered. being approximately: 180,000 acre-feet. - Provided that” ‘upon the + 


rs written: ‘application of the Company to the Engineer ‘or. other | proper “officer of a 


7 “the: United States in charge of the storage works constructed ' by. ‘the United 7 
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of. States, hereinafter. styled the. “Engineer” ; this schedule ‘may be varied without aS 
| affecting the: total amount. delivered, if, in the judgment of the Engineer, such — 
‘variation can be permitted without detriment to the interests of. the United — : 

: “States. or other. irrigators.. Nothing herein- shall ‘be construed to’ prevent - the. 
«Company from diverting into its Canal waters that would necessarily: otherwise 
srun. to waste, and such waters shall be: charged ‘to said Company ony. up to. the 7 
‘amount provided in the. schedule of delivery herein agreed ‘upon, » = 

~~ Arrtorm II, It is understood that the ‘United States has the Tight to deliver 
-into the Company's Canal. drainage, Seepage or other waters, or waters from — 
“Minatare Reservoir: during the: irrigation season, and..that such. waters: shall 
“be -counted.as a part. of said..waters agreed to be delivered according to the . 


ra “preceding section ; provided, however, that. such waters. so. delivered shall be. so 


7 “counted. that they shall bear no. greater: ratio. to the total. amount required by 


. . Article one, than the lands. that can: abe. served faery bear: to the ela ae et i. 
-.-varea ‘of the District. 3 


ARTICLE ITT. All. such waters. except. those mentioned : in 1 “Article. 21 her eof shall : 
_ -be delivered. by the United States: at. the ‘Wyoming: Nebraska state line and. Toe. * 
company upon receiving the water delivered as: herein: provided will. at its. own : 


«cost convey the same to. the place of, use and perform all acts necessary: or required 
ae ‘by. law or custom and-in order to maintain its control over such water in. order me ne 
~.- to secure its beneficial. application to the lands of. the District. All losses or’ _ 


f diminution of such water by reason of seepage, evaporation, -defective dam. or” 


other works of ‘said company,’ or other causes, after delivery thereof‘ by: “the: 


; United States at the: aforesaid points. of delivery capes be borne: Dy ie > Company. . 
sky Ps ARTICLE: VII. In: consideration OF: the said oe of: aise the ‘Company. | 

| ‘agrees ‘to-pay. to the: United. States the: eae ‘of: Five ‘Hundred Thousand. ee 
£8500, 000) in ‘instalments as ‘follows: rag ot 7 
 GARTTCLE, ‘VIII. In addition to the amounts: above specified: the on agrees oN 

-to -—pay annually, to: the United ‘States, one-fourth part: of such amounts’ as Shall 
‘be fixed each year:by ‘the Secretary as ‘the: total operation and maintenance charges = 


“ee ‘in: conriection with. the. see works from which Said - store water may. be a 


supplied jek ee ee ee 


oe Xx. ‘The United States. shall ee Ne liable for ailae. to coals water. 7 


under this contract caused by hostile diversion, unusual drought, interruption of. 


service made. necessary : by Pena Te: sa tpagee caused by. Tes unlawful acts: or oe 7 
: unavoidable accidents, 3 


-ARTICLE XI. The delivery. of. ‘the winter supply provided Tor in ‘this contract 
will be. accepted by. the Company asin. full satisfaction. of all its: rights to the : 
water of. the North. Platte River, both: natural flow and. surplus. storage from = 
_ the. Pathfinder Reservoir and other ‘Reservoirs. of. the . Reclamation + Betrige ai 
-eonstructed in connection with the North Platte Project. . Pe ae 
ARTICLE “XII. tis further’ ‘understood. that the. water. users ander ‘prodécts 7 


Vag of the: United: States. -Reclamation, ‘Service - dependent: for. storage ‘upon. said. 


aoe storage. works shall. be prior to. the. Company. and.to. water users, under its canal 


dw right tothe use of the stored. waters from the said. storage works in. accordance a 


Be avril Article I of the Warren, Act. [Italics supplied. 1: | 
~The Warren Act contracts with other districts differ faci! that with | 


-. thé Farmers District i in certain particulars. Article 10 of the contract . : : ; 


with the Beerline Irrigation, Canal Company, for example, as amended. 
: by ca supplemental contract, of daly: 3, 1918, contains. the. following. 
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| pao aene: which do not appear in the contract: with the Farmers 3 
| District : 7 : 


In ‘order te enable the United States to deliver the supply of water hes 
“specified on the basis of payments as herein provided, the Company assigns to 


the United States all its right, title, and interest to the waters of the North Platte = 


: ‘River appurtenant to the above described lands over and above the amount pro-. 
a vided in this contract, and limits its claims. to such amounts and the Company » 
shall assist the United States in the defense of such claims by the. furnishing of. 
3 ‘all ‘evidence and other like matters in its power or knowledge, in: ‘consideration :. 
“whereof, upon the failure of the United States, through drought or otherwise, 


. to fulfill its: obligations hereunder, the said claims to water shall revert to the | 


- . Company until deliveries of water. as. provided by this contract shall be resumed. 
Since the Farmers District is the principal Warren Act contractor 
and since its contract has been used in the brief of Nebraska for 
illustrative purposes, the discussion here will be chiefly addressed to it. 
‘Further reference will be made to the other contracts to the extent — 
that they may be controlled by different principles. I shall first discuss . 
- what I believe to bei the clear and obvious meaning of the provisions 
quoted from the contract with the Farmers District. It may then be 
determined whether there is any legal obstacle to the enforcement of 
the contract noronine to that penne 7 


iB. TRUE CONSTRUCTION OF conTRAOTS 


The briefs filed in behalf of N ebraska, are not wholly clear on what 
construction it seeks to place on the contract, given a certain set of 
facts. It appears from the course of the argument, however, that it. 
contends at least. that the Farmers District is entitled to take natural 
flow water under its appropriation at any time and then, when and 
if this supply becomes insufficient, to demand storage water under 
_ the contract, although to what extent is not clear. Such a construc- 
tion is inconsistent with the. express language of the contract. 
By Articles I and XI of the contract, the Company clearly elected 
ar to exercise its right to take natural flow from the river at any 
’ time, whatever the extent of that right might be, either then or later, 
“an consideration of the promise by the United States to deliver an 
aggregate of 180, 000 acre-feet of water annually i in a specified grad- 
uated rate of flow. There, of course, is no room whatever for a con- 
. struction that the contractor is entitled to receive 180,000 acre-feet of © 
“storage. water in addition to the amount. to which. it might be entitled 


under its” appropriation. Kither there is a contract providing for — 


" the delivery of a maximum of 180,000 acre-feet of water annually to 
the: contractor; or there i is no contract at all, in which event, the con- _ 
_ _ tractor 1 is dependent entirely on natural flow throughout: the irriga- : 


. tien season. The. Company’ S right to take natural flow as such from - 


- the river was a right which “it could eléct. to exercise or not, ‘and a 
| 125897—39—voL. 56-———13 _ 
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"promise to for bear to exercise it seats was: -gufficient eoncaeace | 
- for the return promise by-the United States to deliver water accord- — 
ing to the schedule. See Williston on. Contracts (1936), sections - 
135-136; Contracts Restatement (Am. L. Inst., 1982), sections 15-76. 


~ While the contract. nowhere contains an. express. promise of for- — 
_» bearance, such a promise. is necessarily implied from the provisions ; 
of Articles I and XI, since the Company could not take the full natural ey 


- flow now claimed by the Farmers District at any point of time during — 
the season consistently with the agreement, that “the delivery of the 


water supply provided for i in this contract [1..e., at. any. given. point | 
of time at a rate less than natural flow] will be aeoepted by the Com- 
pany as in full satisfaction of all ite Hens to the water o the North | 


- Platte River.” on 
If the first part of Avtiols I were , to be seni sone it eta not 


be unreasonable to construe it to mean that the United States merely 


as; “would augment the natural flow right of the contractor with storage — 


water from day to day, if it should become necessary, in order to pro- 
vide it with the total amount set out in the schedule for the particular 
“point of time. Such a construction is rendered impossible, however, 
by two provisions: (1) the clause “the total amount to be so delivered. 
_. being approximately 180,000 acre-feet,” which is the total of the 
- graduated schedule, indicating that aid water to be used by the con- 


tractor would be delivered by the United States, and (2) Article XI, 


providing for the acceptance: of these deliveries by the contractor in, 
full satisfaction of all its rights to the water 0 of the Coe Nang 
both natural flow and surplus storage. — 

«Ths: contended by Nebraska that the contracts are. ‘dennis. nad 
- ambiguous and that they hence are subject to the application of the — 
usual rules for the construction of ambiguous contracts, including’. 
reference to what i is alleged to have been a practical eanetie ba by 
_ . the parties in favor of the position now taken by Nebraska, the propo- 
__ sitions that an interpretation which will produce a valid and equitable 

| result is to be favored and that an unambiguous preamble should con-. 
trol. ambiguous operative clauses, and: the principle that the language 
of an instrument.is to be construed most strongly against the party 
who drafted it, in this instance the United States. At. page 53 of its - 
reply brief, Nebraska points to the varying interpretations placed on 

_. the contracts by the several irrigation districts and the Bureau of 
Reclamation “as the best evidence of their ambiguity. ” Tt is sufficient. 


- to say that while varying’ legal analyses of the contracts have been 


| proposed, all interested parties save the State of Nebraska concur in 
their ultimate. meaning and application. I find no. ambiguity i in the 


contracts and it is elementary that the rules sought to be invoked by 


ba Nebraska are. secondary rules of ce which are. to be nao oe 
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Pe only ar the meaning of ane: remains doubtful after ene applica. = 


— tion of ordinary rules of interpretation. E.. H. Stanton Co. v. Roches- — 
ter German Underwriters’ Agency, 206 Fed. 978 (1913); Sméth ve 

Bailey, 105 Nebr. 754, 181 N. W. 926 (1921) ; Williston ‘on Contracts 
(1986), See: 609; Contracts poco oo L. Inst.. Saal Sec. 236, 
Comment (a). | 
In. connection with the. eae of snnracaen iuant to be invoked. | 


| + by Nebraska, several comments nevertheless should be made in pass- 


ing. Nebraska alleges at page 4 of its principal brief that “from 
the very first after these contracts were executed the Nebraska Dis- 


_tricts. continued to.use their natural flow waters as they had al- | 


ways done before,” that when it became insufficient they requested 


and obtained storage water from the Bureau of Reclamation, a : 


that “this system of operation was followed for over twenty years.” 
In the first place, while there is no occasion for reference to-a prac- 
tical construction of the contracts, as already stated, it must be borne | 


in mind that for the greater portion of the life of the Warren Act 


contracts there has been sufficient water in the North Platte, includ- __ 
- ing storage water, to meet the needs of all interests. ‘When there. 


was no lack of water the quantity diverted by each appropriator 
was not material so long as a sufficient amount remained to satisfy 

the needs of other appropriators. The schedule of deliveries for 
which. provision was made in the contracts. became highly important, 


however, when a scarcity of water occurred, as in 1981 and subse- 


quent years, and it was then incumbent on the. Bureau. of Reclama- 


tion to supervise | deliveries so that no contractor should receive a 


greater aggregate than that provided in the schedule if this would. 
result in prejudice to the rights of other water users. - 
Secondly, in connection with the same argument concerning prac- | 
eal construction, it cannot be denied that the Farmers District is — 
limited by the contract, so far as its rights are concerned, to an aggre- — 
gate of 180,000 acre- fon of water annually, which, ace Article XI, 
is in. full satisfaction of all its rights to the water of the North 
Platte, both natural flow and surplus storage water. This aggregate | 


“amount is required to be delivered according to. a specified schedule. 


The only authority to vary this schedule is contained in Article I, 

which provides that upon the written application. of the contractor to 
the officer of the United States in charge of the storage works, the 
schedule may be varied without affecting the total amount delivered, — 
if, in the judgment of the officer, such variation can be permitted . 
- without detriment to the interests of the United States or other irri- 
gators. Nebraska again alleges at pages 32-33 of its principal brief, 

however, that it has been the practice of the Warren Act contractors — 
_.to use natural flow until it became depleted, whereupon they would 7 
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| request and aban storage water, a0 that “this practice has been. 
followed continuously up to the present year when the Reclamatiot 
Bureau suddenly decided to force certain Nebraska contract holders 
to limit their diversions of water to the quantities set out in their 
- schedule of deliveries contained. in their contracts.” Whether it. 
was “suddenly decided” to limit the Warren Act contractors’ deliv- - 
eries to the contract schedule or not, the fact remains that Article — 
XI permits no other construction, since-no officer of the United. 
States is authorized to deliver water other than according to the 
| contracts, and any practice which may have resulted-in the receipt 
of excess amounts of water by the contractors, even during dry years, 
_ obviously cannot bind the United States to an‘ obligation which is 
directly contradictory to the terms of the contracts. — 
_ As for the contention that the preambulatory recitals should control 
- the operative clauses of the contract, it should be pointed out that 
there is no necessary inconsistency between the two in any event. 


_ Nebraska emphasizes the supplementary character of the storage water: 


to be delivered and contends that the right to natural flow was in- 
tended to remain in force as such. At the time the contract was made, 
_ however, the Tri-State Land Company’s appropriation was limited to 
28.57. secon feet of watér, under the decree-of the trial court in Enter- 
prise Irrigation District v. Tri-State Land Co., 92 Neb. 121, 188 N. W. 

171 (1912), as against the Company’s contention that it was ‘entitled to 


eal 1426; second-feet. A continual flow at the lower rate would have 


given the contractor only 9,656.66 acre-feet of water during the period 
covered by the contract, as compared with the aggregate of 180,000 
acre-feet for which provision was made. The difference naturally was 

“supplemental” in the sense that at the time the contract was made the 
contractor stood to receive more water under it than otherwise. On 
October 18, 1912, less than two months after the execution of the con- 
tract, the Nebraska Supreme Court reversed the judgment of the trial 
court and upheld the Tri-State Land -Company’s contention. This 
circumstance did not exist when the contract. was made but even if it 
had, the use of the word “supplement” in the preamble need not have 


ean in support of the position now taken by Nebraska, since the 


vagarious character.of the flow of the North Platte offered no. assur- 
ance that there would be either 1,142% second-feet or a substantially. 
jess amount of water available even to a senior appropriator during the 
dry season, whereas the contract offered 180,000. acre-feet; which in 
practice might well be a greater aggregate although at a lesser aver- 
-age rate of flow than that afforded by the sometimes empty appropria- 

tion right. Thus.in the “’nterprise case, swpra, there was a aaa | 
| eechaass to ‘the: court, that (138 N.W. at, 175)—- ame Pee ao. 


“The average” flow’ of the ‘North: Platte’ river -during the last half of Saly 
and in August, September, and October at or near the head gate of the eanal 
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- of the Tri-State Company does not exceed 300 second-feet,. and frequently a 
| runs as low as 300 second-feet ; that in those months in 1910. the Tri- ‘State Com- 


pany diverted - from 300. to 400 second-feet, and during portions of the time 
this diversion exceeded all the water flowing in the bed of the river at that — 


- point; that while the Tri-State was. diverting all the water flowing in the _ 


river at its head gate water had come: to the surface below and ‘was flowing 


a in the river so that some of the. cee 3 received a pee part of the water . _ 


they were entitled to. a 
men LEGAL OBJECTIONS INTERPOSED TO FOREGOING CONSTRUCTION —— 


me may now hei deistaaned aieiliee there. is any legal ebstaiels to ; 


the enforcement of the contract according to the foregoing interpre- 


‘tation. Nebraska contends: that. the limitation’ of the Warren. Act | 


contractors to the amounts of water set out in the contract schedule : 


of deliveries necessarily involves a sale or assignment of their natural 
flow. rights to the United States, whereas a Nebraska water ‘right is 
appurtenant to land and cannot ‘be sold or assigned except as a part 
of the land ‘itself, citing a line of Nebraska cases. beginning. with . 
Farmers Canal Company v. Frank, 72 Neb. 136, 100 N. W. 286 
(1904). The contract with the Tri- State Land Company contains no 
provision by which natural :flow rights were expressly assigned, al- — 
though the other contracts do: contain a: provision assigning all rights 
in excess of the schedule of deliveries, as in Article 10 of the Beer: 
line contract, heretofore quoted. The doctrine of appurtenancy was 
codified by the Nebraska Legislature in 1895 (Laws 1895, ch. 69), 
but it is-contended by counsel: for the Bureau of Roclaniation: that. 
since a water right was independent of land prior to 1895 this legis- 
lation. could not affect water rights acquired prior. thereto. without 
constituting. an illegal exercise of the police power. .All of: the 


Nebraska: Warren. Act. contractors say the Gering: Irrigation: Dis- 


trict have priorities antedating 1895. As to its contract, counsel for 
the. Bureau of Reclamation. suggests that the article purporting ‘to 
effect an assignment may be regarded merely: as an authorization. to 
the United. States to store natural flow water which. later would be 
used to fill the district’s’ schedule of deliveries, since the district 

— itself, under. section 46-618, Compiled Statutes. os Nebraska. (1929), 
could have stored appropriated water not needed for immediate. use, 


and no separation of land and water. therefore. is necessarily in- — 


volved. Nebraska contends that this involves the transformation of 
a natural flow right into a storage right,. whereas a defined statutory 
| Daa is required in order to perfect a: storage right. 


_ <I am not convinced that the Nebraska act of 1895 could | validly =~ 

so operate. to. preclude the assignment, of a water right acquired as ofa 

prior date. It is unnecessary, however, to consider. this question in — 
i detail because the construction which I have placed, on the Warren 7 
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Act. contracts appears not to ; be inidonsistont with Nebraslia’ s-conten- © | 
tion that such rights could not be assigned. The validity of the con- 
7 tract with the Br idgeport. District, which includes the assignment pro-- 


vision, was upheld in Bridgeport Irrigation District v. United States, 


- 40 F. (2d) 826 (C. C. A. 8th, 1980), certiorari denied, 282 U. S. 866. 
In the district court the Brideovort District sought to avoid the obliga- 
tion to make payments under the contract on a number of grounds, 
one of which was the precise contention now raised by the State of — 
- Nebraska. The following is quoted from paragraph 6 6 of the district's 
- amended answer (Tr., p. 16): rs | 
Further answering said petition, the datendaut alleges fei the defendant 
district did not own and could not assign to the United States the amount of water 
this district was entitled to in excess of the amounts provided for in said | 
contract, and could not limit its claims to the amounts: provided for in said con- — 


tract: that the right purported to be assigned to the United States by said | 
| contract and particularly Article 10 thereof, was the proper ty of the landowners ~ 


= of said district and was appurtenant and a part of the irrigable lands of said -_ | 
district, and that said attempted assignment and limitation of claim to water to | 


irrigate. said lands is absolutely void, and, , by reason thereof, the whole: of ma 
— contract is absolutely void. | | 
It may be noted, padentholicalle that i in cehis rere the Warren Act : 

- eontractor sought to have the contract declared void as involving an 
invalid assignment, whereas in the controversy now before me the 
- State of Nebraska, in behalf of all Warren Act contractors, in effect 
- contends that for the same reason. they are entitled to both natural 

flow as such and storage. The district court thus disposed of. oe con- . 
a tention that the contracts involved an assignment (Tr., p. 22): | 


| “To avoid it tthe: contract] except ‘upon most convincing proof of invalidity 
would be unconscionable. The relinquishment of the district’s existing . water. 


“a rights to the United. States, embodied in the contract, was ia A the Se lac | 


means to fiw the amount of water which the district should. recewve, | 
The law limited, its taking of water to the amount. which could be. bene: 2 
ficially and economically: used. This amount is fixed and. provided for by 


the contract. It being within the power of the board to contract for the sufii- . 


cient water supply, as it did, the provision for relinquishment; therefore, was a 
matter of the form of the contract and not of substance, [Italics supplied. ] - 


Ifa contract: including the assignment. provision 18 unobjectionable, 


then a fortiors the Tri-State contract, which does not: include it, need .. 
not be regarded as involving an attempt to do a prohibited act.. | 


In connection with the court’s statement above concerning dhs: 4 


limitation imposed by law on the use of water, section 86-6311 of the 
- Compiled Statutes of Nebraska. (1929), quoted at page 21 of Nebras- 
 ka’s principal brief, is worthy; of note. At the time the Warren Act 
- contracts were made’ this section existed j In a slightly ¢ different form 
(Revised Statutes of Nebraska [1913], See. 3404) :  s 


‘Bach: appropriation shall be determined in its priority and amount, by ee 
oe me at. which it shall have been. made, and the amount of water which the 
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works. are , constructed. i carry : Provided). such. appropriator shall at no. time | 


_ be entitled to the use of. more than he can beneficially. use for the purposes. for a 


- Which the appropriation may have been made, and the amount of any ‘appro- 
; priation made by means of enlargement of the distributing works heretofore ; 


_ shall be determined in like manner: Provided, no allotment fos wr igation shall — 


exceed one cubic foot per. second. of time for each seventy. acres of land nor | 
7 three acre- feet in the aggregate. during one calendar ycar for each acrg of land 
- for which. such appropriation shall be made, neither shail. it exceed the. least. 
amount of water that experience may hereafter indicate as necessary for ‘the 
production of crops in. _ the exercise of * ood. Husbandry. "8 ae . * Utalies Sup ee 
plied.] hae a . 


‘This section - was , later a ished (laws 1999, p. 1, 486) by he io | 


| words “from the natural flow of streams” following the word “allot- = 
. ment” in the portion emphasized above and by adding a specific pro- - 
-_-viso that these limitations should not apply to storage waters. | 


Since the Tri- State Land Company was limited by Jaw to three acre- 


feet of water per acre annually from all sources at the time it entered 


into its contract and since the United States: undertook to deliver to 
it 180,000 acre-feet or the approximate equivalent of the maximum to 
| eli it was entitled, it. is difficult to see how the transaction can be ~ 
| regarded. as having effected an assignment. The ‘Company. merely 


a promised to forbear its right to take natural flow water as such from _ : 


the river and the United States promiséd to deliver the ag geregate 


amount of water to which the. Company was entitled under the law _ 


of Nebraska at a specified graduated rate of flow which would enable. 


~ it to have water during that part of the season when it would be most - 


needed. For example, according to the stipulation i in the Enterprise | 
case, supra, the average rate of flow of the North Platte at the head 


oe : "gate of the Tri. State Land Company’ s canal during the latter half of 


J uly was. ‘stated not to exceed 800: second-feet and frequently to Tun 
“as low as 300 second-feet,” whereas under Article I of the contract. 
the Company obtained a. right to have water delivered to it “at the 


-- uniform rate of Seven Hundred Thirteen (718) cubic feet per second a. 


—. duri ing July.” ‘That a portion | of this 713 second-foot flow might con- : | 


‘sist of natural flow not taken by the Company on April 15, when it 
was entitled toa flow of only 100 second feet under the contract, does 


not mean that'that portion was sold or assigned to the United States. 


Neither does it involve, as contended by Nebraska, an ineffectual — 
— attempt to transform a Nebraska natural flow right into a Wyoming: — 


. storage right. Under its appropriation, the: United States has the 


right to impound and store surplus waters and the State of Nebraska 


= _ cannot object 1f 1t impounds and. stores waters which Nebraska appro- 7 af 
| priators could take,.apart from the contract, but which by reason of — 
_ the contract they have bound themselves not: to take. If, for some 


: highly improbable reason not here. material, all of the N ebraska: ap- 
propriators except the most Junior one should expressly elect not to 
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take any water dane a “given season cious in a position to make ; 
beneficial use of it, and if the United States should impound and store: 
all water except a sufficient amount to satisfy the needs of the junior | 
appropriator, surely neither the State of Nebraska nor the junior - 
appropriator could successfully contend that the United States should — 
have permitted an amount equivalent to the aggregate of the remain- | 
in g natural flow rights to run to waste. | 
As for the other Warren Act contracts, they : are ee 7 the same 


J construction as the Tri-State contract iinless such a construction is 
precluded by the provision assigning to the United States all the con- — 


tractor’s “right, title, and interest ‘to the waters of the N orth Platte’ | 
River appurtenant to the above-described lands over and above the 
‘amount provided in this. contract.”. This possibility is sufficiently 
answered by the decision in the Bridgeport case, discussed above in 
connection with the Tri- State contract. . It should be noted also that. 
this provision does not, as stated by N ebraska at page 37 of its reply 
brief, purport to assign al? of the contractor’s natural flow. rights, It 
merely purports to assign natural flow water to the extent that the 
aggregate of that natural flow water, if put to beneficial use Ina given 
year, might exceed the amount of water for which - provision is made in 
the schedule of deliveries. And since these contracts also provide for 
the delivery of aggregate amounts of water which are the approxi- 
mate. equivalents of the maximum amounts to. which the contractors 


were entitled in any event under the N ebraska statute then i in force, mrt, 


the objection that they effected prohibited assignments is without | 
merit. At page 56 of N ebraska’s reply brief it is stated : Tatas Buoy 
We believe that this argument is specious, and: that it. is a. sufficient: answer _ 


to. say that. the amount of an appr opriation ‘is. wholly a matter of state concern 
- and state administration. It in DO way ¢ comes within, the ¢ orbit of the authority 


of the Bureau of Reclamation.” 


While it is not for. ‘the Bureau. of ‘Reclamation: or ‘any atheist branch 
of the Feder al Government. to. say what limitations shall be placed 
on appropriations by State law, it is certainly not too. presumptious 
for ‘it to examine the State law in determining the. scope. and mean- | 
ing of a contract to which it. 1s. a party. As stated at pages 24-25, — 
of N ebraska’ S ‘principal brief, | | ae | 
- We are. entitled to. the stecan aod that sie Bureau of Reclamation, as eel 
as the irrigation districts entering into the Warren Act contracts, were familiar | 


with the law of this state. We can also presume that these contracts were 
made with the view of complying with the existing law. oes 3 


_N ebraska further contends that. the construction hick: has been ie 


placed on the Warren Act contracts at least involves an invalid at- 
tempt to sell or assign surplus waters, i. e., the amount by which 
— the nepreeote of a particular contract schedule i is less than the ¢ con- 
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tractor’ Ss. appropesnon, It. is eneadet: that cadee. the ne of 
| Nebraska an appropriator has no. surplus ‘water above the amount 
which can be put to beneficial use. This is true and it also is true, 


as ‘already ‘pointed out: above, that it is limited to 3 acre-feet per _ 


acre annually. The objection therefore. is applicable, if at all, only 


°. jn the several instances in-which the contract schedule may have — 


fallen somewhat short of providing an aggregate of 8 acre-feet of _ 
water. And in those instances, even if it be conceded that water — 


re rights antedating 1895 could not thereafter be assigned, the fact re- 
- mains, as already: discussed at. great. length, that the contractors 


a nevertheless promised. to ‘use. only: a specified amount of water. That. 


- this: obligation was accompanied by a further: consideration which 


in terms is now argued to have been invalid: does not entitle the — 
party from whom both considerations moved to avoid. ‘the’ first. 7 


= obligation, 2 
At this point a “farthise. oieervation. may be ae in ‘Conuecaow te ote 


| with Nebraska’s statement, quoted above, to the effect. that the con-_ 

_ tracts must have been made with a view of complying: with existing 
law. It contends that by. the act of 1895 and cited decisions of the — 
Nebraska Supreme Court no water rights, including those ‘antedating 7 
1895, were thereafter assignable. At. the time the first Warren Act 
contract was made this act. had been in effect seventeen years and 
_ two of the three Nebr aska decisions cited had been handed down by © 
the Nebraska court. Presumably, then, the “parties to the contracts 

did not intend ‘to. accomplish that which was forbidden. ‘Indeed, it - 
is further stated by Nebraska at page. 26 of its principal brief: 


It is equally obvious that ‘the parties to these Warren. Act. contracts did o | 


'. intend to go through the motions. of. making a contract that was a nullity. 
Surely they intended these contracts to have some effect and to fulfill some ~— 


definite purpose. It becomes necessary to. pursue the matter further to deter- | 
mine the: proper™ construction: that. should be placed upon such agreements in 
order to determine the purpose for which such instruments were executed. + pat 
| As already. stated, the meaning. of the contracts is clear. and I am 
unable to find any merit whatever .in Nebraska’s contention that | 
the contractors retained: their: rights. to take natural flow. from the — 
‘river at any time they could make beneficial use of it and 3 in addition 
acquired rights to. demand puereee water. when natural flow should 
become depleted. | | 
Since the - submission. of ace in this es the Attorney : 
7 General of Nebraska on several occasions has invited attention to 
Ickes v. Fox, Ickes v. Parks, and Ickes v. Ottmuller, 85 F. (2d), 294 
(1986), in which a decree denying a motion to dismiss the bills was 
affirmed by the Supreme Court of the United States on February 1, 
1987 Bs Bap: oi me ea Ina letter dated aia 18 he quoted 
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the following language: of thé Supreme Court - (pp. 416-417 ) as a su 
iaining the position of the State of N ebraska: | 


Appropriation was made not for the use of the gévertient,: put, anaer thie 
Reclamation ‘Act, for the use of the landowners; and by the terms of the law 


7 and of the contract already referred to, the water rights. became the property J 


of the landowners, wholly distinct from the property: right of the government ._ a 


- in the irrigation works. ee ee The government was and remained simply a 
carrier and. distributor of the water, with the right to receive the sums. stipulated. 
in the contracts as- reimbur sement for the cost. of construction and annual charges 
for operation and maintenance of the works, kk. * And in those states, gen- 
erally, including the state of Washington, it long has been established law that 


the right to the use of the water. can be acquired only by prior appropriation for __ 


a beneficial use; and that such right when thus obtained is a property right, 
which, when acquired for. irrigation, becomes, by state law and here by express 
provision of the Reclamation Act. as well, pare and parcel of the land upon which 7 
it is applied. | | i te 7 

“I do not regard. the soualusone which 7 Wave: aaivanesd in ne dis- | 
cussion as precluded’ by this decision. In the first place, as stated by 
Mr. Justice Sutherland at the outset of the opinion, “The sole question 
presented ; in each. of these three cases is whether the United States i 1s 
an indispensable party defendant.” Secondly, the decision was on a 
motion to dismiss, which assumed the allegations of the bill to be true, 
including certain allegations of conspiracy. Lastly, it has not here 
been denied that by the Nebraska act of 1895, at least water rights 
dating. thereafter became appurtenant to land aad could not be sold 
or assigned separately. As already stated repeatedly, I do not regard» 
the Warren Act contracts as involving prohibited sales. or / assign- 
ments of the water to be delivered to the contractors. | 7 


| ATL : Coscoston fs 


Th summary, my oomelina ou are: | Be ee es 
1, The amounts of water for a provision is ane in ‘ihe War- 7 
| ‘ren Act. contracts constitute the total amounts to which the. con- 
tractors are entitled as a matter of right under the N ebraska law and 
the Warren Act. contracts with the United States. | 
2, The United States may permit the delivery of the aroun of 
water stated.in the contracts from natural flow, which the con-_ 
- tractors have obligated themselves not to take as such, and from 
| storage, drainage, and seepage. | | 
8. The only authorization to vary eaisliceriee’ oti the schédules 
provided in the contracts is in the provision for a written request 
to the officer in charge of the storage works, which further provides, . 
however, that the variation ‘Shall not affect me oul a 
doliverod.- ar as - 
4, Any diversion ude by a. “Warren ‘Act contractor in excess of 
the flow for which ‘provision is made in its schedule for that par-_ 
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- -tigular: Aint of. time consequently is + changeable against the aggre: 
| gate of the schedule. = 
5. From the foregoing it follows without the necessity on euler: : 


.* coca that the refusal of the Farmers Irrigation District to oo 
deliver water to the Northport Division of the North Platte. project | 


4 in the spring of 1936, at a time when the district was recelving ‘its — - 


full amount. of water ‘under the schedule set out in the Warren ‘Act . 


contract of August 20, 1912, was a breach of its carriage | contract OL? 3 : 
~ August 10, 1915, with ihe United States. | 


This: aiscnesion hhas been long and in some iene cpetriote 3 
This. has been necessitated at least in part, however, by the lengthy 
and elaborate arguments which have been presented to the Depart- | 
ment by the sever ral interested parties. I am constrained to say. fur- 
ther that. some of the arguments which have been advanced in be- 
half of the Warren Act contractors border on being frivolous. I 
have regarded the issue. immediately presented as a narrow one-— 
that. of the construction of the Warren Act contracts, and nothing 
can be clearer than that either the districts undertook to limit their 
annual-use of water to the aggregates of the schedules, in. considera- 
tion of deliveries of water according to. those schedules by the United 
States, or the contracts are not capable of enforcement. . The. con- 
tracts are unambiguous and if, as contended. by Nebraska, the dis- 


— tricts were without authority to limit their consumption ce water, © 


a proposition with which I do not agree in any event and. which was . 
held untenable in the Bridgeport case, supra, it stil] 1s impossible 

to say that they are entitled both to. tural flow as such and to © 
storage water. The consequence then would be that. they. would be. 
relegated solely to the exercise of their natural flow. rights. thr ough- - 


out the irrigation. season, including. the dry. months, It does not | 


follow that if: the districts had no. authority to limit their diversions, 


a construction may be placed on the contracts which is not only. dif. oe 


ferent from but. directly contradictory. to une express Janguage. of 


7 the contracts. 


While it is “not of ana import, before. veqneliding it hould: = - 


: pointed out.that these contracts were not negotiated at the instance | a 


-of the United States, as implied by the State of Nebraska, in its briefs. 
To the contrary, the records of the Department show that petitions ; 
to purchase water from. the Pathfinder Reservoir were on file prior 
to the enactment of the Warren Act. By a letter dated February 1, 
1911, Secretary Ballinger acknowledged receipt of such a petition 
froth the Winter’s Creek Trrigation Company, stating that “as the. 


. law now stands, the Department is without authority to furnish _ ao 


--water to irrigation districts as requested” and that even if the pend- 
ing legislation should be enacted “a further question | arises whether 3 
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| surplus water is available: kee this purpose: er om the Pathfinder reser: Bs, 


— voir.” And on March 14, 1911, Acting Secretary Pierce: acknowl- 
edged the receipt of a similar “petition: from Mr. C: N.-Wright, Vice- 
President and General: Manager of the ‘Tri-State Land Company, and. 
_ referred to a report by the Board of Army Engineers, which ex- 
_ pressed doubt that surplus: storage water. would be. available. De- 
-partmental records show.that prior to and following the enactment 
of the Warren Act: the: Secretary of the Interior was further im: 
portuned from various sources and by various interests in nebraska - 
- to enter into the contracts. 
- It is conceded by everyone that. the netrital flow of the North | 
Platte was insufficient. during the latter part of the irrigation season _ 
to permit the effective reclamation of all of the arid lands in the - 
valley. Storage water was a necessity. It became available through © 
the medium of the Pathfinder Reservoir and there can be no question | 
that the irrigation districts intended the United States to take con- — 
- trol of the river’s flow and intended in exchange to accept a regu- 
lated supply. of water that was estimated to be sufficient. to ‘irrigate 
the land. successfully throughout the irrigation season. Whether as 


a physical fact 180,000 acre-feet of water annually or approximately 7 
8 acre-feet per acre is a sufficient supply of water for the Farmers 


Irrigation District, for example, is not before me for decision; the 
— district’s predecessor, the Tri-State Land Company, agreed to accept 
that amount in full satisfaction of: all its rights to. the water of 
the North Platte River, including both natural flow and surplus 
_ storage, and the law: of N ebraska at the time the contract was made 


3 ‘set the same maximum. 


~The: project records show that in 1936 the Siena Trvigotion Dis- 
trict diverted some 238,000 acre-feet of water from the river. This 
was 58,000 feet more than the aggregate for which provision was 

‘made in the contract. It consequently ill becomes it to. attempt to. 
enforce a construction of the contract which is not. only impossible | 
but which would result in depriving many other Nebraska water 
users, who have not been inarticulate in this controversy, of their 
| rights 1 in the waters of the North Platte. 
It is essential, not merely for the Federal Gane or the | 
State of Nebraska as such, but for the benefit of the water users 
of Nebraska, in whose interests both governments: ultimately are’ 
acting, that there be a final recognition by the Warren Act con- 
' tractors of the obligations which they voluntarily incurred in ex- 
change for rights which they sought, and that the division of the 
waters of the North Platte, which are indispensable. to the existence 
of all those living in the valley, he eg ace in a epee es 
harmony and: cooperation. oS os 4 
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Ox Perron. FOR Risconsinenarton me 
. ; oe ee December it, 1987 7 / 
| Wersr, Acting Seoretary: | 


During the summer of 1936 the State of Nebraska. Pe a, ‘Giciain ae 


e with the. Department. against. the construction placed by the Bureau 


of Reclamation. on contracts made pursuant to the Warren Act (act 
of February 21, 1911,.36 Stat. 925) between the United States and. 
certain pleas district on. nthe North Platte River in AV yonane and 
Nebr aska. - ; 
_: By the ccinclaint the State of Nobile: comida that the Warren . 
Act: contractors were entitled. to exercise their natural flow rights at. 
- any ‘time: beneficial use thereof. could be. made, notwithstanding a 
“contract. provision. by which. they. had’ agreed to accept deliveries of 
water at a specified graduated rate of flow “in full satisfaction” of all | 
their rights. to the waters of the North Platte, “both natur al flow and 
surplus. storage.’ . By. a departmental bana dated J une 4, 1937, 
Nebraska’s complaint: was held to be without merit. and the action 
of the i Farmers Irrigation District, one of the Warren Act. contractors, 
in. withholding deliveries of water tothe Northport’ Division of the 
North Platte project.at a time when the district was receiving'its full. 
amount of water under the ‘Warren Act schedule was held to be a 
breach of a separate | carr lage contract, ‘dated August 10, 1915, with 
the United States. | 


On July 29 the Attorney Gerieral of Nebr aska filed a core pro- 


test, supported by a brief, against the ‘Department’s decision and 
requested that it be reconsidered. While in the due course of depart- 
mental procedure this request, would have been granted to the extent 
that new arguments had been presented, the United States Attorney 


for the District of Nebraska has since filed a bill of complaint in the 

7 United States District Court. for that district, joining as defendazits 
the Nebraska State Engineer, the Chief of the Nebraska Bureau of 

Irrigation, Water Power and Drainage and the Farmers Irrigation a 

District, its manager and directors. An examination of the allega- 


~ tions of the bill and the prayer for relief indicates that the suit em- — 


_. braces the same pasa matter aS. that involved 1 in. the Gepat tmental | 


: ode of June 4. | 
In these circumstances, the Daparent can no ones with ses 


- _ continue to consider the merits of the controversy and Nebraska’s 
request that the decision of June 4 be reconsidered accordingly is 


_ ‘denied, without prejudice to the right of any of the interested parties 
‘to request consideration, following the conclusion of the, suit, of any 4 
matters not therein determined. | 
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OIL AND Ge: Lanps—-INcLusron OF PERMIT Amma IN “Uni Anoa Nor PROVEN - 
- PRopuctive. | . 


The inclusion of. an seuiine permit area in an approved ‘init oink, under the - 


- amendatory act of March 4, 1981, does not authorize the issuance of a lease 
or leases. therefor if no part. of the unit area epee to the plan has —o 
- proven productive of oil or gas. ah 


Om AND Gas LANDS—PERMIT AREA Nor Within PRODUCTIVE Parr: oF UNIT AREA, 
° The inclusion. of au entire: permit area. in-an approved unit: plan does not | 
authorize the issuance of a lease or leases therefor if, although production | 
has. been, obtained within the unit area, no part, of such permit area has © 
been proved, by discovery and reasonable geologic inference therefrom, ‘to. 
be within the probable productive area. | 


Om, AND Gas Lanps—Lease FOR Perr Anpa IN Umer PLAN Anna, Parr OF ¢ Wu108 
Is Propucine. 


~The inelusion of an ‘enti parrelt area in an “approved plan for a unit area, 
part of which is producing, and determination that part of the: permit area ~ 
is within the probable productive limits of the unit area, authorizes the : 
issuance of a lease or leases: for all of such permit. | | 


Om AND Gas Lanps—Secrion 14. OF. MINERAL LEASING. Acr—Rovaxzns. 


. The phrase “Issue a lease for the area of the permit so. ‘included in- said plan 


without further proof of discovery” does. not authorize the issuance of a 
lease at 5 5 percent and another. lease at not less than 12% ‘percent Dil 
as provided in section 14 of the Miner al Leasing Act. . 


“SUBSEQUENT DIScovERY ON LmasrHoLp Wrrnix UNIT PLAN AREA, 


If a lease or leases issue under section 27 for the area of a permit included : 
in an approved unit ‘plan; the subsequent | discovery on such leasehold _ 
within the unit area of a valuable deposit will not constitute, under section -_ 
14, a proper basis for issuance of a lease oF leases for ‘the | area. of the - 
permit not. included in the ‘plan. : : ; 


- RenraL RELIEF—AcT OF FEBRUARY 9, 1983—Lussnns, 


‘If a lease or leases issue ‘under sections 14 and 27, the. lessees: are entitled A to’ 
-. yental relief under the provisions of the act of Febr uary 9, 1933, where none 
.. of the lands included within the “unit” area are within: the: “primary”. or 
“participating” area. and to which no production, is. allocated er the unit. . 
agreement. : . | - 


. Samn—Lna SE Parter Wisin AND PAnTLy ‘Wirnour ‘Pisicc ene Aga: 


‘ST a unitized lease is situated partly. inside: and- partly outside a “participating 

area,” the lessee is uot entitled to rental relief under the provisions of 

section 389° (act of February 9,- 1983). for the..portion of his + Tease: to which f 
on F0 production is allocated under the unit agreement:  ~— 

pace only a portion of a: lease is unitized, the. lessee is not, entitled to ental relief’ 

. under the provisions of section 39) for the remaining ununitized portion of the - 

lease during a period of approved suspension of operations and production 

= applicable to all-or part of the unitized portion. The unitized and ununitized 

_ portions cannot be considered, in effect, as separate leases in 1 determining the 

as application of section 39. ; : i : | : 
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; | Aurnorcry TO REQUIRE AGRERMENTS: FOR Unir OPERATION. 


Under the Mineral Leasing Act, as amended by the act of Maich 4, 4981, the a" 
; Secretary of the Interior has the implied: power. to condition. the granting 


or exteusion of oil and gas prospecting cemut. on the filing of ee a 


: agreeing to unit operation. 


| Lessms? Consent To Unir OPERATION - AND » RovaLry Raves. ae 
OL ‘and gas lessees cannot be forced to unitize their nolaines nor to consent to 


ape an increase of the low royalty rates which already have been crystallized in - : 


the leases issued to them under section 14. Negotiations for unitization | 

& become. -abortive. if the lessees cannot. come toa mutually satisfactory under- 
standing with the Secretary as to what the royalty rate under the pr oposed ie 
ae unit plan or agreement shall be. | , : 


“Pmacrress’ ConsEnT To Unrr OPERATION AND | Rovanry Rares. 


- Section 27 of. the Mineral Leasing Act, as amended, authorizes. the Secretary. to i 

| establish the royalty only with the consent of the permittees | about to enter | 

~ into the. ‘unit plan, and if a permittee withholds ‘his - consent, the: acreage 
covered by his. permit cannot. be unitized. . | 


 SHCRETARY’ § DISCRETION UNDER Skcrron 27 —Luases IssvEp Wirnout: ‘Discovery 
CovEerinG’ PERMIT AREAS WITHIN: Unit Pian “AREAS. 


5s “While. the: Secretary has discretion to fix a royalty. rate ina lease igsueid: under 7 
section 27, as amended, to a ‘permittee who has filed a unitization stipulation, 
comparable to the rates for primary and secondary leases fixed in section 14, 
he is not obligated to do ‘SO0., _ Section. 14, does ‘not. apply to. leases issued 
without discovery. covering permit ar eas. within a producing field which have 
been unitized either through an. agreement voluntarily | entered into ‘or 
~ thr ough a ‘unit plan pr escribed by the Secretary pur suant to: authority vested 
in him by a unitization stipulation filed by the Bertie in order to obtain 

a permit or an extension of a permit period. 


‘PERMITS PARTLY WITHIN AND PARTLY Wirnour Unir PLAN Anas, 


if one portion of the area covered by. a permit has been included ina unit pian 
_ for the development and operation ofa producing field of which it 18 al part 


and another. portion. has not, the per mit area is, in effect, split up: into two 


Independent entities. The non-wnitized portion should be treated as if it 
alone comprised the entire area of a permit issued under section 13 and . 
entitled, on proof of discovery, to primary and secondary leases uuder section 
14; The unitized portion becomes entitled’to a lease under section 27 at 
a toyalty to. be fixed by agr eement between the Secretary and the permittee, : 


or by the Secretary, pursuant to authority vested in him, by stipulation. ‘The .. . 
: Seeretary,. in the lease issued under section 27, may fix a single flat rate or © 


several rates applicable to different parts of the leased area as he sees fit. 
s He may also. divide the lease into two. component par ts analogous to primary 

and secondary leases under ecraon 14; but he is not eguned to do So. nee 
“Mancorp, Solicitor: | ee hee aro 


“At the request. of. the Director OF ‘the Geological Survey, you the” 
3 Secretary of the Interior] have asked my opinion concerning the 


“answers to nine ‘specific questions relating to:the proper interpretation _ 


| “of section OF of the Mineral Leasing Act of February 25, 1920 (41 
Stat. 347), as. amended,:and concerning the possibility of. establishing 
eer: basis’ in puna. for the disposition of oe related: alert which | 
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| _ may arise. “Actually tivo of those related: ‘tisstions hive’ arisen since 


_-your request was made, and I shall address’ myself 3 in ‘this Opmon to 


those questions in addition to the original nine. — 

The questions presented require the consideration of svetal sections 
_-of the act other than section 27... Indeed, they. are in. certain.instances 
hardly. susceptible of intelligent answer without a clear comprehension 
of the furidamental purposes underlying the basic act of February 25, 
1920, and of the changes in those purposes souglit to be expressed by. 

7 amendatory enactments. - Consequently, instead of making immediate _ 
answer to the specific questions, I shall first seek to develop the desired 
basis in principle for answering all ‘questions that may arise with 
reference to the administration of the statutory provisions under con- 

‘gideration.. The answers to the See: questions. then will, follow 

almost. asa matter. of course. re. | 

The act of February 25, 1920, was: vonactod e a an en there was 
no real knowledge either of the vast. deposits of petroleum soon there- 
after to be discovered inthis country or-of the possibilities for. con- 
serving our natural petroleum resources through: scientific -develop- 

ment and operation of oil fields.. There appeared to be serious danger’ 
_ of a speedy exhaustion of the domestic supply, and the most effective = 

way then known to seek relief from’ the threatened shortage. was to 
stimulate the search for new fields. ‘This the Congress sought to do, 
so far as public lands were. concerned, through © certain prowsione in 
the act of February 25, 1920.. | | 

The act made a sharp distinction between ofietations’< on vablie lands | 
embracing the known geologic structure of a producing oil or gas field - 
and -prospecting on public lands not embracing such a structure: AS 
a0: the latter, sections 13 and 14 provided, SO far as relevant, as follows : : 

Sze. 18. That the Secretary of. the. Interior is s hereby authorized, under such as 

necessary and proper rules and regulations as he may prescribe, to grant to any. 
applicant qualified under. this Act a prospecting permit, which: shall give the 
exclusive right, for a period not exceeding two years, ‘to prospect. for oil or gas 
upon not to exceed two thousand five hundred and. sixty. acres. of land. wherein 
_ such deposits belong to the United States and are not within any known geological 
structure of a producing oil or gas field upon: condition that. the permittee shall 

~ begin drilling operations within six months from the date of. the permit, and 

_ Shall, within one year from and after the date of permit, drill one or more wells 
for oil or gas to a depth of not less than five hundred feet each, unless valuable 
‘deposits of oil or gas shall be sooner discovered, and shall, within two years from 


 . date of the permit, drill for oil or gas to an aggregate depth of not less than two 
. thousand’ feet unless valuable deposits of oil or gas shall be sooner discovered. 


The Secretary of the Interior may, if he shall find that the permittee has: been — 
unable with the exercise of diligence to test the land in the time granted by. the | 
permit, extend any such permit for such time, not exceeding two years, and upor 
such conditions as he shall prescribe, 

Seo, 14. That upon establishing to. the: satisfaction of. the ‘Seo of the 
‘Interior that valuable deposits of oil ¢ or. ie have been discovered within the limits — 
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of thé land @niraced: in any: paint the permittee shall be entitled: to .a lease for | 
“one-fourth of the land embraced in the: prospecting permit : Provided, That the: 
"permittee shall be granted a lease for ‘as. much as one hundred and. sixty acres. 


- “of said: taney if there be that number of acres within the permit. 


Fe Such leases shall be for a term of twenty years upon a royalty. of 5 
~-per centum in. amount or value of. the production . and the annual payment in 


“advance of a rental of $1 per acre, the rental paid for:any one year to be credited oe 


’ against: the royalties as they accrue for that year, with the right of renewal as. 
prescribed. in section 17 hereof... The permittee shall also be entitled to a -prefer- | 
~ ence right to a lease for the remainder of the land in his prospecting permit at a 
-yoyalty of not less than. 12% per centum in. amount or value of the production, ; 


~ and under such other conditions as are. fixed for oil or gas leases in this act, the : 


‘royalty to be determined by: competitive pidding or: fixed by. such other. method 
as the Secretary: may by regulations prescribe : Provided, That the ‘Secretary 
- shall have the right to reject. any or. all bids.. Heh, oe pe Ane om 
~The provision. in section 14. entitling a ‘permittés, on n-distovery of 
- oil or gas, to a primary lease at a royalty rate of 5 percent marked an 
| unprecedented departure from the royalty rates customarily. current 
in the industry. A 1214 percent. rate was the minimum commonly | 


| accepted before February 25,1920, and actually has remained the pre- - | 


” vailing minimum rate ever'since. Rates of 1644 percent have uot been. 


~ unusual, and, under competitive conditions, royalties as high as 65 


percent. Dave been exacted. The establishment of the low 5 percent 


rate for primary leases.issued under section 14 of the Leasing Act not. | 


- only was a radical departure from the normal but also was a depar-— 
_ ture made purely by way of experiment for the purpose of encourag- 
_. ing prospectors to probe the oil possibilities of public lands not within 

_the geologic structure of any producing oil or gas field. _ 7 
_ With respect to leases of public lands which were within a known 

producing field, on the other hand, the act of February 25, 1920, 
provided a. royaley rate more In conformity: with. current Pe 
. Thus section 17 provided— : , 


| That all. unappropriated. ‘deposits. of. oil or. gas situated wibhine the. ‘known | 


geologic. structure of a producing .oil or gas field and | the unentered lands con- — 


taining the same, not subject to. preferential lease, m may be leased by the Sec- 
retary of the Interior to the highest responsible bidder by competitive. bid- 

ding. under general . ‘regulations: to qualified applicants in areas. not exceeding 
six hundred and forty acres and in tracts which shall not. exceed in length 
two and one-half times their width, such leases to- be conditioned upon the 
| payment by the lessee of such bonus as may be accepted and of such royalty 
as may be fixed in. the lease, which shall not be less than 12% per centum in. 


amount or. value of the production, and the payment in advance of a rental te 


| of not less than $1 per acre. per annum thereafter during the continuance of: 
_ the lease, the rental. paid for any one year Le be credited cms the royalties 
‘as they accrue for. that: year, | Se - 


To prevent the effectuation of any cheatin Santa over ths 


oil resources discovered through. Procperane, under the act, section 


OF provided that— 3 


178 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol 


 * * #*° no person; association, or corporation shall take or hold, at.one time, a, 
~ more than three oil or gas leases granted hereunder in any one State, and not 
more than one Jease within the geologie structure of the same.. producing oil 

- or gas ‘field; no corporation shall hold any interest as a- stockholder of. an- 

other corporation in more than such number of leases;.and no person or cor- 
poration shall take or hold any interest or interests as a member of an: asso- 
ciation. or associations or.as a-stockholder of a corporation or corporations 
holding a lease under the provisions hereof, which, together with the area em- 


braced in any direct holding of a lease under this act, or which, together with ~ 


any other interest or interests as a member of an association or associations 
or as a stockholder of a corporation or corporations holding a lease under the 


prov isions: hereof, for any kind of mineral leased hereunder, exceeds. in the ag 


- gregate an amount equivalent to the maximum number of. acres: of the Tee 
tive kinds’ of ‘minerals allowed to any, one lessee. under this act. * * And 
provided further, That if any of the lands or deposits: leased under the pro- 
visions of. this act shall. be subleased, ‘trusteed, possessed, or. controlled by any 
device permanently, temporarily, directly, indirectly, tacitly, or in any manner 
whatsoever, so. that they form part. of, or are in anywise -eontrolled by any - 
combination in the form of an unlawful, trust, with consent of lessee, or form 
the subject of any contract or conspiracy in. restraint. of trade in the mining 
~ or selling. of coal, phosphate, oil, oil shale, gas, or sodium : entered. into by 
the lessee, or any agreement or understanding, written, verbal, or otherwise 
to which such. lessee. shall be a party, of which his or its. output. is to be or 
become the subject, to control the price or prices thereof or of any holding 
of such lands by any individual, ‘partuership, association, corporation; or con- 
trol in- excess of the amounts of lands provided in this act, the lease thereof - 
‘Shall be forfeited by appr opriate court proceedings. 

While many of the provisions in the act bestowed specific: authority | 
on the Secretary of the Interior to impose conditions or to estab- 
lish rules and regulations appropriate to the particular subject mat- 
ter dealt with, the act contained, in addition, a catch-all provision 
in section 32 conferring such authority in 1 general terms. The 
‘provision reads as follows: | _ : a? _ 

_ That the Secretary of the Interior is euchorieea to d eeaerined necessary and | 
-proper Tules and regulations and to do any and all things necessary to carry 
_.out and accomplish the purposes of this act, also to fix and determine the 
‘boundary lines of any structure, or oil or gas field, for the purposes of this _ 


: 2, 1920, the discovery of one large oil field after another turned ap- _ 
| parent scarcity into actual overabundance. These physical discov- 
. -erles were, matched . by scientific discoveries which worked radical — 
. changes in engineering concepts concerning | conservation in the de- 
-velopment of oil fields and in the production of oil. Among the | 
scientific discoveries probably the most important were those reveal-° 
“ing the enormous advantages derivable from unit development and 


“eh operation of oil fields, not merely through the elimination of un-. 


; SONY production cots but also, and even more. vital, through | 


tmmne os: 


| During the decade following the enactment of the act of February a 
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the consérvation: of the oil itsel® and the assurance of hes largest 


ultimate recovery. 
To the changed situation many. Features of the act of Febranry 25, 
1920, were not attuned. Designed to stimulate prospecting and 


production in atime of scarcity, section 14 could not fulfill its ine | 


‘tended purpose without increasing: the chaos into which the oil in--_ 

«dustry had been plunged by reason of an already overabundant — 

supply. Framed to ‘prevent the monopolization of oil fields in the 
- public domain, section 27 became, in effect, an express prohibition 


against the. utilization. on the public Jands of the. newly discovered 


“engineering: principles concerning conservation ‘through. unit develop- : 


. ; ag and operation of oil fields. - 


“In those circumstances, Seetetingy. of the Interior Wilbur ehanhoed. 


- on. March. 18, 1929, that until further notice no more oil and gas ; 
prospecting permits would be issued under the act of. February 7 i 


-1920. His action was met by an immediate attempt, through man - 


- damus. proceedings, to compel him to continue the issuance of per- 
mits to qualified applicants. The litigation ultimately. was carried 


to the Supreme Court of the United States, which. unanimously held — 
that no: writ of mandamus should issue ( United States v. Wilbwr,.283. 
U.S. 414). The grounds of that decision are set: forth in the follow-- 


7 ing excerpt from the opinion of the court, 283 U. S. 414, at 419-420: 


The answers aver. “that. ‘under the Act (1920), the granting of a. prospecting. 


permit for. oil and gas. ‘is discretionary with. the. Secretary of the Interior, and 
any. application may be granted or denied, eithen, in part: or in its entirety as 
‘the facts may be deemed to warrant.” Having examined the Act we cannot 


say that by any clear and indisputable language it refutes his position. Cer- © 
_ “tainly, there is ground. for a. plausible; if not conclusive, argument that. so far - 


as it relates to the leasing of oil lands it goes. no further than to empower the 


think would promote the public welfare. 
- It is unnecessary now to. declare the précise meaning of the relevant pro- 
visions of the Act. It was passed. when ° according to a widely accepted view 


7 decline of. petroleum production in the United States was imminent. In fact, 7 
| there has been.an enormous’ increase and a consequent troublesome surplus. ; 
‘Looking only at its words one may interpret Sec. 13 as the Secretary says he 


. Secretary. to execute leases. which, exercising a reasonable. discretion, he ee _ ae 


Sere oy 


~_— 


did. And this conclusion is aided by consideration of his general powers over 


| te “the public lands. as guardian of the people. “See. 441, R. 8:; United States ve. 


Grimaud, 220 U. 8. 506; Williams v. United States, 188 U. S. 514: Knight v.- 


U.S. Land Assn., 142 U. 8. 161; also the right of the President to withdraw 
“public lands from private appropriation. United States v. Midwest Oil Co., a _ 


U.S. 459; Withdrawal Act, 1910 (36 Stat. 847). 


= Under the established rule the writ of mandamus cannot be made ie serve 
| the purpose of an ordinary. suit. . It will issue only where. the duty: to be’ per- 


: ; formed is ministerial and the obligation to act peremptory, and plainly defined. 
The law must not, only authorize the. demanded action, but require it; the duty 
ae ‘must be clear and indisputable. : . | : 
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 Dubing the pendency. of this. litigation; Congress itself had-taken: 
action to meet the new situation by making , through the act. of July 
3, 1930 (46:Stat. 1007); several vital ampndiients | in the act. of Feb- 
ruary 25, 1920. Although those amendments expressly were made 
operative only until: January 31, 1931, they were. reenacted with 
--glight modifications as permanent legislation by the act of March 4, 
1931 (46 Stat. 1523). By these amendments the following provisions 
were inserted into > section Ww of the act of ee 25, 1920 oe Seas - 
1523, 1524) : . | 


-* * % Provided, That any. lease feretoianas or her eafter issued under: this set | 
‘that has become. the subject of .a- cooperative or unit plan of. development. or. 


-. operation of a single oil or gas pool, or area,:or other plan:for the conservation. 


of the oil and gas of.a single pool. or area, which plan has the approval of the 


‘Secretary of the department or departments having Jurisdiction. over the Gov- 


‘ernment lands included in’ said plan as necessary or convenient in the public 
| interest, shall continue in force. beyond: ‘said period - ‘of twenty years until.the © 
termination of such plan: ‘And provided further, That said, Secretary or Secre- | 
-taries shall report - all. leases so continued to Congress. at the. beginning of. its 
‘next regular. session after the date of such continiiance. , 
Any cooperative or unit plan of development or operation which includes land 
owned by the United’ States shall contain a provision whereby. authority, limited 
as therein provided, is vested in the Secretary of the department or departments. 


? having ‘jurisdiction over: such land to alter or. modify: from time to time in his 


_ discretion ‘the. quantity and rate of production under . said. plan, The Secretary © 


of the Interior is authorized, whenever he shall deem such action necessary or ~ : 


in the public interest, with the consent of lessee, by order to suspend or modify 
the drilling or producing requirements of any oil and gas lease heretofore or 
hereafter issued, and no lease shall be deemed. to expire by reason or oe sus- _ 
pension of production pursuant to any such order. ! 


. ‘Section 97 likewise was: amended through the insertion of ‘tie follow- 
ing provisions (46 Stat. 1523, 1525) : | oe 


* ek And provided further, That for the ‘purpose. of more “properly conserv- 
ing the natural resources of any single. oil or gas pool or field, permittees and 
lessees thereof and their representatives may unite with each other or ‘jointly. 
or separately with others in. collectively adopting and operating under a co- 
| operative or unit plan of development or operation of said pool or field, whenever 


-.. determined. and certified by the ‘Secretary of the Interior to be necessary or: 


advisable in. the public interest, and the Secretary of the. Interior. is thereunto 
authorized in his discretion, with the consent of the holders of leases or permits 
involved, to establish, alter, change, or revoke drilling, producing, and royalty 
requirements of such leases or permits, and to make such regulations with refer- 
ence to such leases and permits with like consent on the part of the lessee or 
~ lessees and permittees in connection with the institution and operation of any 
such cooperative or unit plan as he may deem necessary or. proper to secure the 
proper protection of such public interest : And provided further, That. when any 
permit has been determined to. be wholly or in part within the limits of a pro- . 
ducing oil or gas field which permit has been included, with the approval of the 
Secretary of the Interior, in a unit operating agreement or other plan under: this | 
act the Secretary of the Interior may issue a lease for the area of the permit sa 
ineluded in said plan without further proof of discovery : Provided further, That | 
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= the: ‘Sectétary: of thie Interior : is. hereby authorized; ‘on such. conditions: ashe may. ~ 
prescribe, to. approve operating, drilling, or development contracts made. by one. 

Ss or more permittees or lessees in oil or gas leases or permits, with one or more |. 

ye persons, associations, or. corporations, whenever in his discretion and. regardless. eae 


of acreage limitations, ‘provided for in ‘this Act, the conservation of natural -_ 


- ' products or the public convenience: or necessity may eaare( itor the interests of 
the United States: may be best" subserved thereby : a? en ee ee 


The most. obvious purpose and effect of hee amendments was. . to - 
‘remove the barrier in the 1920 act against unitization of oil fields in 


“ ‘the: public lands, This it did by authorizing permittees. and. lessees 


in the same field or pool to join in a'unit plan whenever the Secretary’ 
of the Interior determined and certified: that - it was in the public — 
interest to do so. At the times the amendments were enacted. and rée- 
enacted, Secretary Wilbur’ s order against the issuance of any new . 
permits was in force. Shortly after their reenactment, the United 


States Supreme Court sustained the’ Secretary’ s authority i make that 
order, and it actually continued in effect until April 4, 1932. On that 
date, Secretary Wilbur promulgated : anew rule or regulation allowing 


permits to be issued again, but only to applicants willing to accompany 


their. applications with a stipulation: conan e ae ue the 
following provisions; : < 


(a) Cooperative prospecting development and ‘ae plane: The applicant agrees 
to submit to the Secretary, of the Interior for his approval within two years from 
the date of the permit an acceptable plan for the prospecting: and development as 
a unit of the pool, field or area affecting the permit land, with: evidence either 
that such plan has been. agreed. to by the parties. in: interest .and will insure 
effective unit. operation if oil.or gas is. discovered, or that in the event of failure. 
to so agree the parties will conform to such plan | as the Secretary may prescribe, 
. - which shall adequately protect. the correlative rights of all permittees and other 
ve parties in interest, including: ‘the United States. aie. oe mt 3 


After May 15, 1933, a similar stipulation was s required j in 1 all instances 


ae In which. aieneions of time were granted. for. existing permits, 


| Although the Secretary of the Interior was not expressly authorized: om” 
by the 1920 act, as amended, to condition the granting of permits on 
the filing of such a stipulation, he clearly. had implied power to do so 


both under the: general provisions of section 32, authorizing | him to 


prescribe rules and regulations to carry out the purposes of the act, 
and under the specific provisions of section 13, authorizing’ him to | 
grant permits ‘ ‘under such necessary and proper ‘rules and regulations Z 
as he may prescribe.” Indeed, his authority in this regard is authori- 
tatively established as a. necessary corollary to the decision of: the 


eer ae ana ed 


Supreme. Court in United States v. Wilbur, supra. There, having ref- - 


erence to the 1920 act, before its amendment, the court held that the - 

| Secretary of the Interior, if he deemed it in the public interest, could 
refuse to issue permits altogether. This: enabled him, even at a time — 
* when the entry into unit t plans cs was prohibited by. the act, to 
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ets to issue permits which, in othe: ey ae such plans; swould. 

result in unscientific and wasteful eee of the government's S. 
oil resources, a | 7 Pea 
Of course, as. fer as . the prohibition against cooperative holding or 
development of areas in excess of 2,560 acres remained in the statute,. 
the Secretary could not do- more than refuse to issue permits alto- 
gether. He was powerless to limit the granting of them to applicants. _ 
_ who filed stipulations agreeing: to. unit operation.. To do: this would. 

have been affirmatively to require applicants to violate an explicit pro- 


a hibition 1n. the statute; and obviously, no. express or . implied rule- _ | 


making power of an. executive officer.can go so far. But as soon as. 
the Congress amended. the 1920 act, the Secretary of the Interior, by | 
- granting permits only to those who were willing to file stipulations. 

_ agreeing to unit operation, no longer was requiring applicants to agree,. 
as a condition for a favorable exercise of his. discretion, to do. some-. 
thing that was prohibited by the statute. On the contrary, unit plans. 
were now expressly permitted by the statute whenever the. Secretary a 
- of the Interior deemed them in the. public interest. There therefore: | 
_-was no reason why the Secretary, exercising. the discretion which the 
Supreme Court had held to be his, should not decide that the granting 
of permits was in the public interest only: when it was certain that- 
; oil, if discovered by the permittee, would be conserved, developed, and 
pr pduieads in accordance with a unit plan prescribing: the best. methods. 
and requirements known to engineering science. The new ‘rule or regu~ 


lation promulgated by Secretary Wilbur on April 4, 1932, was designed. 


_to-effectuate such a decision. It was neither unr sasonable nor inappro- 
priate nor inconsistent with the 1920 act as ‘amended. Its. validity | 
consequently is not open to successful attack . (see United States v.- 


Morehead, 243 U. S. 607, 618, 614; Riverside Oil Co. v. Hitchcock, 190: aa 


U. 8. 316; tah Power oe Light Co. v. United States, 230 Fed. 828, 


833) and it has never been questioned. Since April 4, 1932, approxi- _ 


mately 5,400 permits have been issued and in each case a satisfactory a 


stipulation agreeing to unit operation has been filed. : 

With reference to the extension of permits aincaly outstanding, ee 
a somewhat different policy was followed for atime. Until May 
15, 1983, a two-year extension was granted in each case where the — 
equities warranted favorable action; and instead of conditioning: = 
the extension on the filing of a stipulation agreeing to unit opera~. 


tion, the permittee merely. was notified that the next application for 


an extension would be conditioned on the filing of such a, stipulation, — 
On May 15, 1933, the policy as to extensions was changed to bring 
it into complete uniformity with the policy as to permits ; and. since 


* ‘that time every extension has been conditioned on the filing of a 


stipulation embodying the provisions of paragraph oe of the. or- > 
der of — 4, 1982, hereinabove ei | . 
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7 “The aithority: of the Senta of the, Taetion4 to grant or dees a 
7 applications for extension of permits about to expire is no less dis- 
cretionary. than his authority to grant or deny applications for the = 
issuance of permits in the first place. — Although United States v. 
Wilbur, supra, involved only the latter, the basis of the United 
States Siprame: Court’s decision is. equally applicable to the former. 


The power to grant the first two-year extension was bestowed by < 


— section 13 of the original 1920. act in the following terms: 
ed ‘The Secretary of the Interior may, if he shall find that the per- 


— hice has been -unable . with the exercise of diligence to test the land in the | | 
time granted by the permit, extend any such permit for such time, not exceed: 


ing two years, and upon such conditions as he shall prescr ibe. rece 


oe Authority to grant a three- instead of a two-year extension is con- 


ferred in similar terms by the act of January 11, 1922 (42 Stat. 356). 


Then came the ‘acts of April 5, 1926. (44 Stat. 236), and of March oe 


- 9, 1928. (45 Stat. 252),. authorizing further extensions of two years ~ 
: “each. in terms which .were clearly: permissive and not mandatory, | 
but which did not expressly mention the power to. make. rules and _ 
regulations or to impose conditions. Subsequently two more acts 


-" were passed (46 Stat. 58; 47 Stat. 445), authorizing. additional. ex- 


_ tensions of three years each 3 in terms which not only were permissive _ 
- rather than mandatory but also. again expressly referred to the Sec- 


' -retary’s power to impose conditions. Since none of the acts makes 


it mandatory for:the Secretary of the Interior. to. grant. any. exten- 
sion whatsoever, he has discretion to refuse extensions: inimical to 


the public interest and hence implied authority to specify reasonable - 


- conditions in protection of the public. interest which must. exist or 

be met as a basis for a favorable exercise of his discretion. (See 
United States y. Wilbur, supra; United States v. Morehead, supra. - 

Cosmos Exploration Co. v.. Gray Eagle. Oil Co., 190 U. S. 301, 309.) 
Consequently, although the acts authorizing the first (alter native), 


fourth; and fifth periods of extension grant this power in-express 


terms, they can be regarded merely as confirming, in this respect, an 


authority that would have existed by implication from the permis- | 


sive or discretionary nature of the duty imposed on the Secretary. 
‘Since no express confirmation was necessary, 1ts omission from the 
acts authorizing the second and third periods of extension does not 


- necessarily preclude the existerice of the implied authority to pre-— 


~ geribe reasonable conditions.. On the contrary, existence of implied 
authority is precluded only if the omission is ascribable to a de- 
liberate intention on the part of the Congress to deprive the. Secre- 
tary. of. any. authority. to refuse extensions under conditions which — 
he reasonably deems contrary to the public interest. That such an ~ 
‘intention cannot ‘Properly be ascribed to the > Congress is, I believe, — 
clear. | | , . 
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The omission occurs without specially: ndicaten: reason ‘in. two. acts 


‘sandwiched i in between four others. which. deal with the same subject 


matter and in which the Congress. actually has expressed.precisely the 
opposite intention. If the Congress had. intended to reverse its-policy, — 
after twice expressly confirming the Secretary’s authority to prescribe 
conditions in the acts authorizing extensions for the first. three years, 
_it.no doubt would have indicated that intention expressly rather than 
left it to doubtful inference. . There was no :reason to empower the 
Secretary to impose conditions as a basis for extensions during the 
_ first three years, then to preclude his doing so with respect to exten-. — 
sions for the next four years, and then to permit it again with respect 
to the last six years. If the omission of the express reference to the _ 
‘power to impose conditions were attributable to a-drastic reversal of 
Congressional] policy, it is reasonable to suppose that the Congress 
would-have made the new: policy uniformly applicable to.all extensions 
_ by appropriate amendments to the prior statutes:: Likewise, if the 
_ Congress thereafter had decided to change back again to the old policy, 
it surely would have amended the two intervening acts to make them _ 


“ee conform to the Congress’ current notion of what the proper policy: 


should be. . The failure to do this atthe time of either supposed. change © | 


OE policy is a strong indication that no change actually: occurred and: 


that the omission of any express reference in two of the acts to. the. 
authority to impose conditions’ was a mere fortuitous failure to con- 
firm expressly an authority which was. implicit in the permissive 
rather than mandatory character of the very statutes in question. a 
Indeed, the fact that. the Congress did not require the Secretary to 
_ grant extensions but merely gave him discretionary authority to-do 
80, itself negatives any inference that the Congress at the same time 
deliberately intended to strip the Secretary of the very essence of that 
_ discretion by precluding him from conditioning. its exercise on the | 
ability and willingness of applicants for extension to meet the: re- 
quirements which he deems it. necessary to prescribe in the public 
interest. In this connection, it is significant that the legislative. his- 
tory of the various extension statutes discloses no intent on the part 
of the Congress to alter the Secretary’s authority to impose reason-. 
able conditions not inconsistent with statutory provisions, and that it : 
clearly discloses. Congressional intent to make the Secretary’s au-. 
thority to grant extensions purely discretionary. The discretionary 
character of that authority is manifest from an examination of Senate ~ 
Report No. 186, 69th Congress, ist Session, in which the Committee — 
on Public Lands and Surveys, reporting on the bill which ‘ultimately. 
became the ‘act of April 5, 1926, recommended the amendment. of the - 
original language that permits “shall be extended by the Secretary” 
by substituting “may” for “shall, ”. That amendment was adopted. . 
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In addition, the administrative construction uniformly followed. in 


this Department and uniformly acquiesced 3 in by all permittees apply- 


ing for extension, has recognized no difference among the various — 


extension acts so far as concerns the Secr etary’ s power to prescribe _ 


reasonable rules, regulations, and conditions as a basis for granting: 
extensions. The conditions, rules, and regulations that have been 
promulgated. have. applied to all. extensions alike without reference _ 
to. the particular periods in which they fell or to the particular exten- 
sion statutes by which. they were authorized. = 7 | 


Once the Secretary’s power to impose reasonable and. Septopee. a 
conditions i is established, there is no difficulty in. sustaining the valid-. 


ity of the Secretary’s aniforn course of action, since May 15, 1933, in — 
' granting extensions only to those applicants who filed the eaibeuton. 
stipulation specified. in paragraph (a) of the order of April 4, 1932, 
supra. . Such a condition is in the interests of conservation ‘and of | 
scientific development: of the. Government’s oil resources.’ Since the | 
enactment of the 1930 and 1931 amendments; compliance with the 
condition has not. required applicants for extensions to do or agree 
- to do anything. that has been prohibited by law. On the contrary, 
the condition has furthered the. general policy of conservation which. 
the act of February 25, 1920, itself sought to promote; and it actually 
embodies the very means: ‘of conservation that was developed after. 
February 1920, and that has specifically been made available for use 
in connection: -with oil: production on the public lands by, the 1930 
and 1931 amendments to’ the 1920 -act.' Furthermore, as has been the 
case with: respect. to new! ‘permits, the Secretary’s authority has been 
accepted. without’ question. ‘Since May 15, 1933, approximately 2,750 


extensions have been granted, each conditioned on the filing: of the | 


unitization. atipulatiotts. andi In. each ¢ case ‘the requisite: il aes ae has 
been filed. ies : 7 
In connection with: the ren aaa opération, of. unit plans pur- 
suant to unitization ‘stipulations, various problems have arisen as to 
the nature of the leases which must. or may be issued in lieu: of pros- _ 
| pecting permits affected by the plans. Those poems provide the 
occasion for this opinion. 
__ The necessity for answering these ee is not obviated. by the 
: amendatory act of August. 21, 1935 (49 Stat. 674). That act provides 
. that no more oil and gas prospecting permits shall be issued except 
on applications filed 90 days or more before the effective date of the 
act. It also limits the. applicability of the dual leasé system of sec- 
tion 14 of the act. of February 25, 1920, including the anomalous 
lease at a 5-percent royalty, to instances in which a prospecting per-. 
mit had been issued'or applied for 90 days or more prior to the effec- 
| tive date of the anne: act. All-other applicants for oil and 


«186 _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR — Vol | 


pas ‘rights on: the public domain are to receive feiss in the first 
- Instance at a royalty rate of not less than 1214 percent. But the 
questions concerning the issuance of leases in lieu of prospecting per- 
mits affected by unit plans still remain pertinent as to existing per- 
mits and as to those for which application was made prior to May — 
23, 1985. ‘The amendatory act of August 21, 1935, necessitates no 
Cease either in those questions or in the answers that must be made 
to them. All of the appropriate statutory provisions, hereinbefore. 
quoted, remain. unaffected in substance by the 1935 amendment. | 
The amendments to section 27 of the 1920 act, which were made. by 
the 1930 and 1931 enactments not only have made possible a new 


situation in which permittees in the same field or geologic structure _ | 


i _ can combine together to develop the field or structure as a common ne, 


> enterprise, but: they also have indicated when and how leases are’ to 


ba issued in lieu of prospecting permits in this new situation. The 


second of the three new provisos inserted into section OF by the 1980 ag 


cand 19381 amendments 3 1S as follows: 


ae * ‘And provided further, That when any permit has been 1 debeeminied: te be | 
wholly or in part within the limits of a producing oil or gas field which permit 
-has been included, with the approval-of the Secr etary of the Interior, in a ‘unit 
operating agreement or other plan under this act the Secretary of the. Interior 


may. issue a lease for the area of the permit SO. included. in said as without oe 


_ further pr oof of discovery. 


The foregoing provision is the only, one in athe a ee as caaanded 4 ie 


| a 1930 and 1981 which purports to establish a basis for the issuance — 


of Jeases in lieu of prospecting permits without. proof of discovery. . Its | 5 


meaning is clear and its application simple so far as the ‘questions. of. 
- when such leases. may be issued and. what areas. they may cover are 
concerried.. The provision applies. to Cony permit” which “has been 
7 determined to be wholly or in part within the limits of a producing oil } 
or gas field” and which “has been included, with the approval of the | 
Secretary of the Interior, in a uiit operating agreement, or other plan 
under this act.” The area covered by each permit is defined explicitly 
inthe permit. itself. Authority to determine the limits of every pro- _ 
ducing field in the public domain is vested expressly i in the Secretary | 
by the provision In section 32 of the act that— : 
: the Secretary. of the Interior is authorized * * * to fix anid determina the 
- boundary lines of any structure, or oil: or Bas field, for ‘the. Durposes of this. : 
act. is a wa | eee 
| Thus, a aaileG comparison : inane area covered Pig ‘lig permit with : 
| the area of the producing field, as defined by the Secretary, is all that 
is necessary in order to determine whether the former: falls wholly or — 
_. partly within the latter and hence whether the: ae peqnirainent for | 
the i issuance eof a lease has pean satisfied. a 
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- As to the second requirement, a possible ambiguity imight. suggest . 
itself at first blush because the provision under consideration does 


not expressly state whether the permit must. be includéd in a unit — i 
agreement, with respect: to: its entire acreage or. whether it is neces+ 
sary only that the unit agreement include all or so much of the per- 


mit area as falls within the limits of the producing field sought tobe - 
unitized. But this ambiguity disappears completely when it is re-" 


-- membered that the only kind of unit agreement authorized under the. 


act, as amended, is one which relates to a single pool or field. Where 
2 permit covers an area which falls partly inside and partly outside of 
. @ producing field, only the part inside the pool can be included in an- 
agreement to unitize: the development and operation of that field. 


Since the first clausé of the provision in section 27 here under con- | - 


sideration expressly authorizes the issuance of a lease as to permits. 
only partly within the producing field, the second clause must be 
- interpreted to authorize the issuance ef the lease. if the permit has — 
been included ‘in the: ‘agreement for’ the. unit operation of that field 
to the full extent permitted under the law, i. e. to the extent that the 
permit falls within the field. in question. ‘To interpret the’ second 
clause’ as authorizing a lease only where’ the entire permit: area is. 
included in the unit plan is to limit such leases to permits which fall 
wholly within the limits of some. producing field, for these are the 
only permits which can be included in the unit plan’ as to their entire 
area without violating the law. Thus to limit the issuance of leases 
by implication based on the second clause, however, is to fly directly 
in the face of the first clause which clearly and: ewpressly indicates - 
that leases may be issued with respect to permits which fall parély 
within a producing field as well as wrth pepe to aaa which fall : 
wholly. within the field. | ae & 


| Obviously express language in one Aine bf. a, atntees provision 
- cannot be rendered meaningless and nugatory by an implication © . 
merely inferable from another clause j in the same provision. Especi- 
Se ally i is this sO where the implication is not really necessary and can 
serve no purpose other than a harmful one. .So far as the language ie 
of the second clause is concerned, it refers to the permit rather than = 


to the area. covered by the permit. It is neither unreasonable nor 


unusual to. speak of a permit as. having been “included” in a- unit _ 
agreement even though only a part of the area covered. by the per- — 


ae mit actually falls within the producing field to which the plan for | 


"4 unit development and operation applies. So far as concerns’ the 


purpose of the provision, 7.e., the encovragement of a greements. to. 


| " - conserve oil and gas through the development and operation of each | 
_ separate field as a unit, there would be neither rhyme nor reason in an 
| interpretation pode land outside of the field to be included 3 in the 
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unit agreement. And an interpretation requiring the exclusion of — 
Jand inside: of the field because it happened to be covered by a per- _ 
mit which also covers land, outside of the field actually would tend. ~ 
to disrupt the orderly development and operation of the rest of the — 
field sought to be achieved by the unit agreement. Permittees thus. 
excluded would be forced to drill wells on the vart of their land. 
falling within the field; and they would do so in the manner best. 
suited to their own immediate interests rather than to the scientific._ 
and orderly development of the field, according to the plan from 
which they have been excluded: To prevent drainage, offset. wells 
would have to be drilled on the lands that were included in the 
unit plan, likewise without reference to the scientific development 
of the field as a unit. More likely than not there will be many such . 


_ permittees on the fringe of each pool or. field, multiplying many. 


times the disruption of unit cline and operation of the field 
| as a whole. - a | 
Even if the language af: the Stritate: were aa. it oud not i 
properly be interpreted to: achieve such ‘a result. But, -as I. have 
indicated, the language is not even ambiguous. When both clauses — 
in the. provision under consideration are read. together, the only 
reasonable meaning is to authorize the issuance of a lease under sec- 
tion 27 whenever so much of the area of a permit as falls within 
_ a producing field has: been subjected by agreement to a plan for: the — 
_ scientific and orderly development of the field as a single unit. And 
_ this in fact: has been the interpretation adopted at. the very outset 
by ‘this: Department and ones ponerse: to ever since, Bee 
Circular No. 1252, 538 I. D: 386.) - | | 
The provision: specifying the acreage aniane properly can ‘he in- 
3 hale in a lease under section 27, as amended, is even: clearer than 
those stating when and to whom such leases may be. issued. | The 
language that “the Secretary of the Interior may issue a lease for — 
the area of the permit so included in said plan” needs no comment. — 
When we.come. to the question: of the royalties to be fixed in the 
lease, however, a.real problem. is encountered; for while the amend- 
mients to section 27 have supplied a specific. provision for the issu- 
ance of leases in every casé and covering every acre that can enter 
into the new situation made possible by their enactment, they have — 
not also specified precisely how much royalty must or may be re- 
served to the United States in each lease. But the amendments. do 
provide a method for arriving at the amount of the royalty in- 
every case. Immediately preceding the provision just considered and 
immediately following the provision permitting the entry into unit 
| plans and nereuent the amendments contain the- ee Pe 
vision: fhe =. -_ Rae 
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* * * and the Secretary of the Interior is thereunto authorized in his. dis- 


eretion, with the consent of the holders of leases or permits involved, to estab- 
lish, alter, change, or reyoke drilling, producing, and royalty requirements of. 


‘such leases or permits, and to make such regulations with reference to such 
leases and permits with like consent on the part of the lessee or lessees. and 


permittees in connection with the institution and operation. of any such coop-- 


‘erative or unit plan as he may deem necessary or Pee bo secure the proper 
: protection. of such public interest :. . | 


_ This is a composite provision covering every manner of case in 


whieh entry into a unit plan or agreement is possible. It applies_ 


to cases where leases already have been issued, whether. under -sec- 


tion 14, or under section 17, or under various oebnnoae -of both. 
_ In such cases, the leases already have fixed ‘the drilling, royalty, and — 
other requirements. Yet even here, if the lessees desire to join in an | 


‘agreement or plan of unit operation, the Secretary is given authority, 


with the consent of the lessees, to “alter” or “change” the royalty | 
rates in any manner that may be mutually satisfactory. The pro-_ 


vision also — applies" to permits already issued and not in need of 
extension, with respect to which no unitization stipulation either 


has been filed or presently can be required. Here, too, if the. per-_ 


mittees are willing to give up their rights under section: 14 to drill 
to a discovery during the permit term and to obtain primary and 


secondary leases at the royalty rate specified in section 14, they can. 
enter into a unit plan of operation and each obtain a Jeade under 


the provisions of section 27, as amended, at a royalty which “the 
Secretary of the Interior is thereunto aaehouined in his discretion, 


with the consent.of the holders of * * * permits involved, to 
establish.” ‘Finally, since there is no limitation on the kind of 


“permits” to which it refers, the provision likewise applies to per- 


‘mits with reference to which the unitization stipulation specified in ; 


paragraph (a) of the POgU RONS: of April 4, 1932, already has been 
filed. 


The question arises as to ear happens. in each of these reg 
‘instances if the lessees or permittees are. unwUling to consent to-the 
royalty, rate which the Secretary of the Interior deems it advisable, 


in his discretion, to establish. In the case of lessees, of course, noth- 
ing can happen. The lessees cannot be forced to imitiae their hold- 


ings, nor to consent to an increase of the low royalty rates which 


already have been crystallized in the leases issued to them under 
‘section 14. (See Solicitor’s Opinion of December 6, 1934, M-27829. ) 


The negotiations for unitization become abortive if the lessees: can- 
“not come to a mutually satisfactory understanding with the Sec-_ 


retary as to what the roy rate under ia ® proposed’ w unit : plan or 
7 saree: a be. | | ae 
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‘The same consequence must follow in the case of permittees who 


have filed no unitization stipulation and who are not in need of 9 _ 
any extension of their permit period. Every such permittee is en-. 

titled under section 14 to drill to a discovery during the permit. 
~ period and, on successful completion of a discovery well on his per- 
mit area, he earns the right to a primary lease of one-fourth of 


that area at a 5- -percent royalty, and to a preference right, as to. 


the remainder, to obtain a.secondary lease at a higher rate arrived 


at. as specified in the section. He cannot be forced to give up these — 


rights and to enter into a unit, plan or agreement to unitize under 
section 27 or to accept a lease thereunder at a royalty rate fixed by 
the Secretary.. Section 27 authorizes the Secretary to. establish the 


royalty only with the consent of the permittees about to enter into | 


| the unit plan, and if a permittee withholds his consent the acreage ; 
- covered by his permit cannot be unitized. 


_ There is, however, an important difference. between the Seaton of | 


| these permittees and that of lessees. Lessees have a vested. right to 

continue to develop their holdings and to produce oil, paying the ; 
royalty fixed in the lease, for a term of twenty years. Permittees 

have a vested right, if any at all, only to prospect for oil for a period — 

. of two years, and on finding it, to obtain primary and secondary leases 

- under section 14. If-they do. not succeed in drilling to a discovery: 


within the two-year period, their vested rights expire. They can only — 


apply to the Secretary of the Interior for an extension which, as has 


already been shown, he has discretion to grant or refuse. Unless the 
practice uniformly followed by the Secretary since May 15, 1933, is 


abandoned by him, every such applicant will have to file a dinitiaation 


stipulation as a condition. for recelving an extension. He will then 


pass from the class of permittees who have not stipulated or consented. 
to unitization to the class of permittees who have. | 


To permittees in the latter class the provisions of Section 27, as 


amended, are just as expressly and specifically applicable as to lessees. 


or permittees who, without the necessity of doing so in order to con- 


tinue the life of their lease or permit, voluntarily enter into a unit ~~ 
plan or agreement renouncing such rights as they may have ) acquired a 


or may have a right to acquire under section 14. 
This is true even though section 27 undoubtedly requires : a ‘real and 


nota fictitious consent on the part of lessees or permittees. . Obviously, 
a consent is real and not fictitious even though it is induced by a power- 
ful desire to obtain something one is-not sntitlod: to get. Thus, if a 


permittee having an unexpired permit. not already subject to unitiza- — 


tion, wants very much to enter into a unit plan because he is unable 
: financially or otherwise, to comply with the permit requirements and 
1s certain to be refused an extension for that reason when the permit — 


‘ws oa 
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expires, his consent. to the entry into. a cae eat or leoreamet, is no | 
~ Jess real because it is impelled by dire necessity. And if the Secretary | 


of the Interior. were unwilling to approve any plan which did. not 
reserve a minimum royalty of 1214 per cent, for example, with respect 
to the entire permit area included in. the plan, the royalty thus fixed 
certainly would bind the permittee, if he consented to enter into the | 


plan, even though. he-had no other choice if he did not want to lose 


his permit as soon as its current period expired. The test is not what. 
practical choice the permittee had, but whether the. advantage or bene- 
fit he sought to gain by “consenting” j 1s something that ie was not 


legally entitled to get whether he consented or not. The same ‘test. : | 
applies. when a permit. actually has. expired and the permittee applies | 


_ for an extension... Even though he has complied with every require-. | 


., nent of the permit during the permit period, if he has not drilled to — 
a discovery before the end ‘of that period he is not entitled to any leases _ 


-under section .14, and he is not entitled as a matter of right to. any 
| extension ‘of the ‘permit period. He may. get an extension only as a 
matter of grace and only if he complies with the reasonable conditions 


_ specified. by the Secretary. One of these conditions is that he shall _ 
consent or agree to a plan of unit operation. ‘He has a choice of com- 


| plying. with this condition and getting an extension to which he other- 
wise is not entitled, or of refusing to do so and not getting an extension. 


__ If he chooses the are by filing the requisite stipulation or consent, 


_-he does so to gain something which he was not: entitled to get without 2 
consenting; and the consent is real and binding even though he had 
no other choice if he wanted the extension. 7 
 - The stipulation in actual use binds the. applicant to. enter into | a’ 
_ nt. plan or agreement with other operators in the same field ox | 
if that proves impossible, to comply with the plan prescribed by the [ 
- Secretary of the Interior. Consequently, if agreement upon the rate “ 
of royalty. proves impossible ; in this case, the permittee already has 


consented in advance to any reasonable rate which the. Secretary _ : 


may insert in the plan which he prescribes. . Since there is no pro- 
vision in. section 27. concerning the time when the permittee must: 
consent to royalty rates established by him, there is no reason why — 
such consent may not be given in advance of the determination of 
_ the precise rate to be established. Consents given in advance in the 
- form of an authorization. to fix the rate must, of course,.be supported 


Ges, by consideration in order to prevent a withdrawal of: the consent. - 
before the rate is fixed. But, as has been seen already, the fact that. 


the consent is given in exchange for an extension of the permit to. 
which the permittee is not otherwise entitled, supplies an ample 
consideration to hind the permittee to his undertakings in . tie 
i stipulation. | | , ans | ‘ 


Aenea, 
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| Of course, the. Secretary may not fix a rate that is unreasonably 7 
high. And it probably is true that there has been a widespread ex- | 
pectation, on the part of permittees who have filed unitization stip- 


| ‘ulations, that royalties would be fixed on a basis similar to the one 


--gpecified in section 14 for nonunitized areas. Thus far that expecta- 
tion actually has been fulfilled; and there being no reason to antici- | 

pate a change of policy on the pare of the Secretary, there is no need. 

to inquire more closely into the question of how high a rate the — 
‘Secretary could fix without overstepping the bounds of his discretion. — 


Certainly, rates that are not higher than those specified in -séction. 


14, or in the 1935 amendment (act of August 21, 1935), or even than 


| ‘those customarily current in the angustry: hardly ore be challenged a 
as unreasonable. | 


While the Secretary has feenG to fx the nies in a lease issued | 


under section 27 to a permittee who has filed a unitization stipula- — 


tion, comparable to the rates for primary and secondary leases fixed — 


in: section 14, it should be noted that he is not obligated to do so. 


“Section 14 does not apply to leases issued without discovery cover- 
‘ing permit areas within a producing field which have been unitized 
either through an agreement voluntarily _ entered into or through a 
‘unit plan prescribed by the Secretary pursuant to authority vested. 


in him by a unitization stipulation filed by the permittee in order to 
obtain a permit or an extension of a permit period. Section 14 au- — 
thorizes leases to. be issued as.a reward for an actual discovery of 
oil or gas on the permit area itself. It contemplates actual produc- 
tion on each leasehold separate and apart from production on every 


other leasehold. It authorizes the issuance of two leases to each 
permittee, one lease at a 5-percent royalty for one-fourth of the per- 


mit area, the other at a royalty rate “not less than 1214 per centum 
* * * to be determined by competitive bidding” or by regulation. 


Under section 27, on the other hand, leases may be issued without 
| Riccgihenle! ck 

any discovery of oil or gas on the permit area. Only the field in _ 
-which the permit area is wholly or partly situated, not the permit — 


area itself, need be productive. Section 27 sammie cooperative 
development, and operation of the field as a whole under a unit plan. 


and may defer for years or entirely eliminate production on particu- 


Jar leaseholds.. It provides for the issuance of a single lease for the 
entire area of the permit included in-a unit plan of operation for 


the field and for the establishment of royalty rates by the Secretary. 


of the Interior with-the consent of the lessee. Obviously, there are 


marked differences between ‘the provisions of sections 14 and 27; and 
these differences are due to the fact that each section 1s. addressed to 
an altogether different situation. -Section 14 was enacted at a time 


when it was unlawful for permittees or lessees in the same field to 


oe 


a 56) . DECISIONS ‘OF THE DEPARTMENT oF THE. INTERIOR ie: 193 


» enter into any apie or’ eee ene for. the ge yeloonient and operation : 


of the field as.a unit. It did not have to be, and was not actually, 


| adapted to govern in the prohibited situation. “When the. prohibition. ‘ 
was removed by amendatory legislation, Congress did not amend sec- 
"tion 14 so.as to enable it to be applied in the new situation thus made” 
— ‘possible. Congress permitted’ ‘section 14 to remain precisely as. it 
was and. inserted - the. new . provisions “specially applicable. to the | 
issuance of leases in utilized. productive areas into section 27. The - 
- eonelusion is: inevitable that while section 14 continues to apply when- 
_ ever leases are: issued to ‘permittees who are not subject to a unit plan, — 
who have never filed a binding unitization stipulation under which | 
~ the Secretary has. been. empowered. to prescribe a plan’ and make- 
_ it applicable to their particular holdings, and who have made-a~ 
oe discovery on the permit area, section 27, and that section alone, pro- — 
- . vides when and how leases shall be issued for unitized areas and Boe 
oa ‘the royalties therein shall be fixed. : ee ea Oe cee 
pov Lat the * light of the. foregoing disdesion’ it is- now “possible foe ee 
‘haxily to answer ‘the: ‘specific. questions submitted to me. For. pur..." 
_.- poses of convenience I shall. as each’ question. before indicating oa 
ee ems answer to it. : : vee 


Bide Does ‘inclusion ‘of: an “entire pernits area in an. ‘approved 7 


ane plan. authorize issuance of a lease-or leases: therefor. if no . oe : % 
~ part. of.the unit area subject to the ea has. been: prover produc- gk es 


tive of oil and: gas? 


ee “The: answer is in. the ae De wie sce of! proven. n pros; eee 
co “divékivendse no part of the permit area can be. said to be “within. the = .- 
__. limits of a producing oil or gas field”-as required by amended. section" "2. 
Po Mf. as a condition precedent, to. the i issuance of a lease or leases. ee ee, 
9, ‘Does inclusion of an-entire permit. area in an. approved plan re 
. : 2 ee issuance of a: lease or leases: therefor if, although: prose 
—... -duetion: has been. obtained: within the: unit area, no part of said ~~ 
permit area has heen proved (by discovery and: reasonable. geo- 
a. dogic: inference oem) | to > be within. Lae ee productive. “gt 3 


| area? 


| The: answer is in ae Serene ‘Fn: ey swith. the. provisions CS dea 

Pes of amended. section 27 the. Tease, or leases may issue only: che allor part © 9). 
“f “of the permit. area “has been: determined to be | * Within the Ae ya 

limits of a producing oil or gas field.” By. econable geologic Mest 
~~ ference or by actual discovery it must be determined that-at least. a. 


part. of the area: of the. permit. is included in. the probable. productive — 
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area. - Otherwise no part of the — area can n be said to be within . eee 
al the: limits of a producing & field. oe 3 
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. 8. Does inclusion se an 1 entire permit area in an n approved plan — 
ae for a unit area, part of which is producing, and determination — 
that part of the: ‘permit area is within the probable productive 
limits of the unit area, authorize 1 issuance. oe a lease. or leases tor : 
all of such permit? Oo a | 


The answer is in the affirmative, If all of the laid eee ij | : 
the. permit is incliided in the unit. plan and if part of that land is | 


determined to be pr oductive, all of the. require ements. of amended seo= ‘ 


tion 27 have been met. 


A. Does the phrase ‘ ‘dssue a Jease: for the: area “of ‘the permit so. —* 


included. i In said plan without further, proof. of discovery” au- — 
-thorize the issuance of a lease at, 5 percent and another lease at 
not Tess than 1% per cent: royalty as provided. i in section 142. 


‘The answer is in the negative. . As has been pointed, out, section 1d : 


Oe does r not govern leases issued under. section OT: 


_ 5. If so authorized, ‘and the Secr etary: ‘deterinines’ to issue a Py 
Be ey or leases, is he required. by law: to. issue the. two types of : 

: leases provided for in section ’14, or could‘he: legally issue a lease 

for an entire permit area at 5 per cent, or at 10 percent, or at. 20 

: percent, as he determines to be right and pr oper, os “of 

‘oo lc the permittee will execute such. a lease? | - 


Pr If question. 4 is. answered in the: ciftemative aad part. ie a 
: permit, area has become subj: ect. to lease by reason of inclusion in 
an approved-plan, shall the provisions of section 14 apply, sepa- 
+ rately and individually to the part of the permit included j in the: we ee. 


gee plan and to the part of the’ permit, not so ‘included? 


Sind A If question 4 is atiswered i in the affirmative, aad the permit, * 
area consists, say, of 820-acres half included in the approved 


a ~plan,: and half not so included, will.a: lease 3 ‘issue at 5 percent, for. 
“the included half without. discovery, under the terms of sections ~. | 
- 14 and’ 97, and later a lease at 5 percent for the nonincluded = 

portion by reason of discovery of a Valuable: ‘deposit. thereon as a 


a provided i in section 14? — . 7 | | 
- Sihee question 4 has. een | answer ne in the: nepative:. questions 5, : 


“6, and i strictly speaking, are. incapable. of being answered, But ae 


an for the’ sake-of: clarity, it may be stated that: if one portion of the - 


. area covered by a. permit has been included in a unit plan for Lal - 
_. development: and operation of :a. producing. field. of which it is. 


7 -part: and another portion. has not, the permit area is, in effect, split = 


a A up into. two independent entities. The nonunitized portion could ey, 
be treated-as if it alone. comprised. the entire area ‘of a. permit issued = 
_ under section 13 and entitled, on» prot: of- Sore, to: ce ae 
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and secondary: Tenses idee section 14. The Gnitined. portion, on the 


other hand, becomes entitled to a. lease under section 27 at a royalty 
to be fixed by agreement between the ‘Secretary and the permittee, — | 
or by the Secretary pursuant to ‘authority vested in him by stipula- 


tion. The Secretary, in the lease issued under. section 27, may fix 


a single flat rate or several rates applicable to different parts of the _ 
; leased area, as he sees fit. He also may divide the Jease into’ two 
| component parts: analogous: to. primary and secondary leases under | 


section 14; but he i is not ‘required to do so. 


8. If ; Py legse: or leases. i issue under eechion OT for the area ot: a - 


é Seciite included in: an approved plan will the subsequent. dis- 


ae covery on such leasehold within the unit area of a valuable de-. 


P posit constitute, under section 14, a proper basis for issuance of 


a lease or leases ng the « area of. the a ae not ; included i in’ 1 the 


| _ plan? 


‘The answer 1s in he es ‘Here again no ‘other eencliaan 7 


is possible since the original permit is divided into two mes 
entities: by the formation. of the unit plan. er ere 


9. If a lease. or leases. are issued under sections 14: and on, are 


the lessees: entitled to rental relief under the. provisions..of sec- 


a — tion 89 of the act (47 Stat. 4 98), where none of ss lands included 


within the “unit” area is within the “primary” or r “participat-_ 7 
ing” area. and to. which no production 3 1s. allocated woder the unit | 


agreement? f a, eee ; ae | 
The answer is In :the affirmative. “Section 39 sii as icin 


‘SEC. 39. In the event: the ‘Secretary of the Interior, in- the. interest of. con. jong 


servation, shall direct or shall assent to. the suspension of. operations. and: pro- 


duction. of coal, oil, and/or gas under any. lease granted under the terms of 
this Act, any payment of acreage rental prescribed by such ‘lease likewise shall — 
be. suspended. during such period of. suspension of operations and production ; 


and the term of such lease shall be extended by. adding any such : suspension 


“% period thereto: Provided, That nothing in this Act shall. be construed as affect- i 
ing existing leases within the borders of. the naval petroleum reserves and 


naval oil-shale. reserves. 


That section, added to the’ edie Act — caer tee in - 1938, is 


os clearly a relief. section’ and, as such, it is to be liberally | construed. | 
“Nonparticipating” acreage in a unit plan produces: no revenue +0 | 
its holder. Section 39 is meant. ‘to give relief in just such circum~ 


_gtances and should be so construed. Particularly is that true in view 


of the fact that the Secretary of the Interior has himself made pos- 
sible the predicament of the lessee by consenting to the unit plan | 
.. which excludes the lessee’s land from. the “participating” area aiter 
determining that the pple as drawn was necessary. or advisable 1 i) ee 


- the pupae interest. 


ate 
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“40. Tf question 9 9. is. answered - in the afirmative: ifs a nnitized —_ 


“Tease 3 is situated partly inside and partly outside such a “partici- 
 pating area,” is the lessee entitled to rental relief under the 
provisions of section 39 for the portion of his lease to which 
no production is. allocated under the unit agreement! | 


_ ‘The answer is in ‘the negative, Section 89 hag reference to ins - 
| suspension of. operations or production on the lease. as a-whole. Its — 


application in this instance is no ‘different. from its application to 7 : : 


2a, nonunitized lease. Certainly. it would not. be seriously contended Y a 


that relief from the payment of rental might beallowed for a non- 
: ‘producing ies of such aL lease while production: continued oe ; 


| another portion. . 


Aiea question 918. 5 answeitd in 1 the qiivmaar, if oat a. pore - 


ce bio of a lease is unitized, is the lessee entitled to rental Teliet : 
under the provisions of section 39 for the. remaining ‘ununit-_ 7 


. . ized portion of the lease during a period of approved suspen- 
sion of operations and production applicable to all or part of ©. 


the unitized portions?’ Shall the unitized and ununitized’ por-: 
tions be considered, in effect, as ela leases in determining ‘ 
. the application of section 392 Oe i ae bee | | 


- The situation to which this question i 1s wddresed is 5 possible say ae 


es where. a. lease originally issued. under section. 14 is unitized, as toa 


part of. the leased. acreage, by the voluntary. participation of the °°. *: 
lessee in a unit agreement. In such a situation, only one lease is. ~ | 
‘involved and the unitized and nonunitized portions cannot be con-— 
sidered, in éffect, as separate leases. for the purposes. of. granting 
rental relief in- accordance with the pr ovisions of section 39. As ves 


“stated. above, section 39 has reference only to the suspension of opera- i. 


tions or production on the lease as a whole. “Consequently, if opera- 


tions or production are not suspended on any part of the area covered 


by the lease, or if production. is allocated to any part of that area, « 
- under an operating unit plan, relief from the payment of rentals for 
any portion of the lease area is not authorized by section 89. Thus, 


even though operations and production on the entire unit area were. 


; suspended with the necessary approval, rental would still be payable 


for the entire area of the lease if operations and production. were not Phe 


, likewise suspended on the nonunitized portion of F the lease. | z 
_ Approved: June 4, 1987. a at en 
OTA, Warons, ae” sina 
| Hirst Assistant Seoretary. 
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| | SOUTHERN PACIFIC RAILROAD COMPANY “Ps 


Decided ay oy, 1937 


--Rieurs ¢ OF » Way—Rarroans—EVvInEn on—VESTING OF Ricur. 


- Under. section 1of the act of March 8, 1875 (18 Stat. 482), a. “at of way 


for a railroad. or. for- station grounds. claimed by a railroad company. which. | 


e ‘ ‘has filed due proof of its incorporation and organization may be fixed by | i 
~~ the actual construction of the road or by the use of the station grounds LOY <é;. 075 


the purposes indicated. Actual use and. improvement | of a tract for. station — . 
“ be cas purposes. is unmistakable evidence of appropriation to the extent io | 
20. acres applied for, | 
Stalker y. Or egon Shor t- Line. Ratlr oud ; Comming: 205 vu. 8. 142, distinguished. . < 
a Tf at- the date of. a: ‘withdrawal for reclamation purposes, the boundaries 
ee as: station grounds were plainly marked . on the ground used and - 


improved for such purposes,. the railroad company. secured a: vested right oe 


- unaffected by the withdrawal. | | : 

‘SaMme—Fraine OF Ricuts—Errrcr: or. Fuixo ‘Mar—Acr oF » Aveust 30, 1890— 
_ RESERVATIONS BY “RarrRoap GRANTEE. - | gE Se —_ 
The rights of a: ‘railroad. company cannot be qualified or vestricted by. any. 


stipulation. for: reservations other than those. authorized by. the law existing. eee 


at the time. the company. had marked. the ground and improved it. for station 
3 ground. purposes. Upon approval of the map. of. definite location of a ‘right 
of way, under the act of March 8, 1875, the right. of. the company. relates 
_ back to the. date of the. filing of the map, or if the date. of construction was 
before, to the date of coustruction. ‘The proviso to the act. of August 30, 
~ 1890. (26 Stat. 391), applies to rights: of way acquired under the act of 
March 3, 1875. The rights of the ‘United States are adequately safe- 
guar ded by. approving the map of right: of way in the usual form as. subject . 
to valid. existing rights with. reservation under the proviso of the act of 


August 30, 1890, for. rights of way for ‘ditches and canals. constructed by ; _ 


ae: “authority of the United: States, and no ) stipulation for such a reservation 7 
| from the railroad grantee is: necessary. Poe. Te oe aoe | 


2 Waurers, First Assistant Seeretary: 


July 31, 1916, the Southern ‘Pacific Railro at Cheba Aiea a map | _— 
of. location of its station. grounds at. “Mohawk, Arizona, adjoining 
its main: line grant ‘of right of way, covering a portion of what would. 7 


ae be: when surveyed Sec. 13, T. 8S. R15 W.,G.&8.R.M. The map. : 


was. accepted for. filing for ‘eoneral information in ‘accordance with. 


- section 14 of the Regulations of May 21, 1909 (37 L. D. 787). ‘The - 
official plat. of survey of the land caved: was accepted April Qe = 


1935, and filed in the local office June 25, 1936. October i5, 1936, : 


; the company filed its map of station grounds and proof ot improve: as 


; ments, showing its relation to the public survey lines and corners. 
‘In. compliance with section 4 of the act of March 3, 1875 (18 Stat. 


. 482), and regulations of May 21, 1909. The map as to location of | 


the ground appears to correspond exactly with the original profile 
map and bears the affidavit of the chief engineer of the ed 


_ which states, among other things, 
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- that improvement’ 1 was ‘commenced | on * the. 9th: day of May 1915 and has been 
continued periodically since that date; and that the improved station. grounds 
conform to the map and field notes herewith submitted for noe of the 


| Secretary of the Interior. - | 

It is alleged in the appeal that the compainy oak: acooal possession 
of the station grounds at the time of the survey of the grounds, May — 
~ 9, 1915: On March 14, 1929, public land in the township involved — 

was withdrawn. under the first, ee Reclamation Act of J rudy 1%, 
1902. (32 Stat. 388). . : 

By letter of Bebra 1. 1987, the Commidaend: ee ie General” 
Land Office upon request af: the Bureau of Reclamation, as a condi- ~ 
tion to the approval of the map of station grounds, required the | 
| company to execute and file a stipulation as follows: = Ja 
In eranting the right-of-way. herein described, there is reserved to the: ‘United. 


States, its successors and assigtis, the prior right. to use. any - and all of the 
lands herein described ( a) for the constr uction, » operation, and - maintenance 


of telephone, telegraph, and/or electrical tr ansmission lines, and other appurte- | i 


_nant works, along, across, or over. the: railway and (b) for the construction, 
operation, and maintenance OL canals and ditches thereover. The United States, 
its officers, | agents, and. employees, and. its. successors and assigns, shall not 


be liable for any damage to the said railway station. grounds resulting from the 


construction, operation, or maintenance of any ‘such canals, ditches, telegraph, 
| telephone and/or electrical transmission lines, and for and in consideration. of 


_ the grant of right-of-way as her ein described. the gr antee hereby agrees to. con- . 
atruct and maintain at its own. cost and expense any special structures: required a 


| to be constructed, across said right- of-way by reason of the United States, its 
successors and assigns, exercising. its reserved rights hereunder, where such: 


| structures would not have been’ necessary except for the existence of. the said a 


railway station grounds within the right- of-way her ein described. 


‘The company has appealed contending that the exaction of the pak a 


_ lation as a condition to the approval of its map is erroneous and con-— 


_. trary to the laws under which the station grounds were granted and 
the withdrawal made for reclamation purposes. It is argued that 


~~ the grant, by. the. act of March 3, 1875, for. station: ‘grounds: was a 2 
grant in ‘praesenti, that the. rights of -the railroad company to. - 


‘the station grounds attached in‘their. appr opriation and related ‘back 
to the date of the grant: ing act, that they were in private ‘ownership = 
at the date of the reclamation withdrawal, and were not subject to 
| the provisions of the reclamation. act, or to the terms of the pro- 
_viso to the act of August 30, 1890 (26 Stat. 391), relating to rights 
of way for ditches or canals constructed by authority of the United 
States. | | 

It: may be assumed — the allegations of the applicant, nothing | 


- appearing to. the contrary, that at the time of the reclamation with- 





- drawal the land depicted on its plats as station grounds was-used _ 
and occupied for such purpose. According to the settled rulings of 
| this eee Dakota Central firoad, Company v. one (3 
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a D. ). 115)’ ‘St. Poul, Minnsaplis & Manitoba Ry. Co. ¥- Maloney et, 


al. (24 L. D. 460); Montana Central RR. Co. (25-L. D. 250); St. 
Padi Minneapolis Ry. Go. (25 L. D. 83), held correct im James-- 


town and Northern Rd. Co: -v. Jones; 177- U.S. 125, 181, a right of 
way for a. railroad or for station grounds claimed: by a railroad. com- 


_ pany. which has filed due proof of its incorporation and organization | 
_tnay be fixed by the actual construction of the road or by use of the — 


station grounds forthe purposes indicated.and that the railroad - _ 


- company: Secures. the grant under section 1 of the act. of March 3, 
1875, by actual construction of the railroad, or by filing a map as — . 
| provided by section 4 of said act in advance.of construction, and a 


that the construction of the road is unmistakable evidence of appro- 
 priation. | Likewise, actual use and improvement of the tract for 
station ground. purposes is unmistakable evidence of pee to 
the extent of the 20 acres applied for. | | 
- There is a conclusion expressed in San. Paro. ‘iis Wage and 
Salt Lake R: R. Co. (48 L. D. 392), deduced fron certain language 
of the Supreme Court. in Stalker v. Oregon Short Line Railroad 
3 Company, 225.U. 8. 142, that under: the authority of that case, 


Save as. provided. in- the: fourth section of. ‘said: Act > (Act of March. 3, 1875), a: 


station grounds can only be secured. by the construction of station houses, side 
tracks, ete., and -only. to. the extent of the ground actually occupied. ae. : 
This expression of. opinion is obiter dictum as the rejection of the 
railroad’s application for station grounds was necessitated and. was — 
placed on the. ground that the land was patented. and the Depart- 
ment was therefore without Jurisdiction. Moreover, the Stalker 
case Is not authority for such a view. . In that. case the court. said : 
Possibly station. grounds might also have been eeouked by: the actual marking 
of. the boundaries “and the construction. of station noes side tracks, ete. ‘This 
we do not. decide. os te | : - 
All that the Stalker case held in wee pee was ie a mere 6 staking 
and surveying of the station grounds would no more than the staking — 


and ‘surveying of a railroad right of way be an actual construction. 


of the right of way that would give effect to the grant. There is no 


intimation in that-case that if the marking of the boundaries ofthe = 


‘station grounds if accompanied or followed prior to the initiation of” 
adverse rights with actual use of the ground for station buildings, ., 


ae depots, machine: shops, side tracks, turn outs, water stations, or as 
_ decided by the Department. (Western Pacific R. R. Co., 41 L, D. 599), 


any use in the general business of railroading the ae would not 

take effect to the extent of the ground marked. The limiting of the. _ 
right to station grounds upon unsurveyed land to the space im- 

_ proved by structures would: necessitate the construction of station 
ground facilities in advance of immediate necessities upon every part 


of the 20 acres in order to preserve the company’s right to that ex- 
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Gant The. Depirenents is of ihe view he if at a date of- the. ae 


mation withdrawal, the boundaries of the tract. claimed as station _ 


| grounds were plainly marked on the ground used and improved for ; : 
a quay purposes, the. company secured a- vested right to the Jand.. 


- The character of the interest the railroad company acquires by 
stich a grant-is well settled to be a limited fee with all the remedies 
~ and. incidents usually. attending a fee. The right of way is private 
aor property even to the public in all else but an interest and benefit in * 


its use and cannot be invaded without trespass or appropriated eX- : 


— cept upon payment of compensation (Western Union Lelegraph. Co..-° 


oy, Pennsylwania, Railroad. Company, 195 U. 8. 540). Upon the facts “- 


presented the station grounds were private property when the with- 


. drawal under the first form was made and were not affected thereby. 


- The rights of the railroad company cannot, therefore,. be qualified | 


oe or réctricted by any stipulation’for aids other than, those au-— a8 


thorized. by the law existing at the time the company had marked. the. : 
ground and improved it for station ground purposes. 2 a 

~The contention of the appellant. that’ upon: appropriation of tha ix 
station grounds i in 1915 the grant related back to March 8, 1875, the. _ 
date of the granting act, and therefore.the grounds: would not be stb- | 


ject to the act of Rae. 80, 1890 (26 Stat. 371, 891) is untenable. 
Upon approval of the -map of definite: location ae a right of way 


- under the act of March 8, 1875, the right of the. company relates back _ | 
to the date of the filing of the map, or if the date of construction was 


ae before, to the date of construction. — Chicago, M.& St. P. Ry. Cov. | 


United States, 218 Fed. 288, Aff. 244 U. S. 351. . See also cases cited | 
| “under Sec: 427, 50 C. J., pages 1067, 1068.. | : a 
The act of August 30, 1890,. containis. the pr oviso: ee 
That in all patents for Jands hereafter taken up under any - of the Jand laws 
of the United States or on entries or claims validated by this act west of the | 
one hundredth meridian, it shall be expressed that there. is reserved from the 
lands in said. patent described, a right of way thereon for ditches or canals _ 
7 constructed by the author ity of the United States. . 7 
- The Department has held that this act applied to igh of way ac- 
quired. under the act of March 8, 1875, supra (Instructions, 386 L, D. 
482, 484). “The company assails this construction, of the act, but the au- 
thorities cited in support of its contention do not seem to be in ‘point. 


‘The Supreme Court of Idaho in inidoka & S. W.R.Co.v. Weymouth, 


113 Pac. 455, held squarely that: the above. quoted proviso did not ap- 
_ ply to grants of right of way under the act of March 8, 1875, and ex- 

: presaly_ declined to follow the Department’s view. One judge, how- 

ever, dissented and agreed with the construction of the act by the 
Depar tment, which is an admissible one, considering the spirit and pur- 
pose of the act. This construction has been invariably followed since — 
by the Department, and no ‘sufficient reason | to. 0 disturb Ite. 
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The anal oe eas set forth i imposes ado that vould not’ 
_be' warranted by the act of August 30, 1890, but aside from that ob- 
jection, the existing law having reserved the right to. construct. 
ditches and canals upon the station grounds, no stipulation to that 


effect is necessary. The rights of the United States would be ade-- 7 


quately safeguarded by approving the map of right of way in the. 


usual form as subject to valid existing rights with. reservation for- is | 
rights of way for ditches and canals constructed by authority of the ar 


United States. | a | 
2 Ene: decision of. the ‘Commissioner is according ely reversed. 
| eo Bh Re | Reversed. : 


_ NORTHERN PACIFIC RAILWAY COMPANY 


Decide d July. 29, 1987 


Muvenar Lanvs—CANont AT10N oF “INDEMNITY SeLEoMION BY RarRoap—Acr OF 
JUNE 25, 1929. | 


Under the provisions of the act of Febr uary 26, 1895 (28 Stat.. 688), : a. section 
of land in Montana was classified in April 1901. by the Board of Mineral 
Commissioners as nonmineral and the classification. approved by the Secre-— 
tary on July 28, 1902. November 26, 1920, the Northern Pacific. Railway 
— . Company. filed an indemnity | selection | for the land under its grant, which 
was approved. The section is within the purview of the act of June 25, 
1929 (46 Stat. 41), which declared a forfeiture of. the rights claimed by. 


the railroad to certain lands within its indemnity limits and. directed pro-.. | 


. ceedings in the courts looking to the. adjustment of the railroad rights. 
-. Patent to the selection was withheld in conformity with said act to await _ 
- final determination of the suit under the act pending. between the United 
States and. the .railroad,. in which | the section. in question was involved. | 
The section was included within ‘the boundaries of a national forest on _ 
| October 8, 1905. A mineral application for the land was filed September 
27, 1984, based upon a location made April 24, 1929, . 7 
. Held: (1) That under the settled rule that the mineral character of. land: ; 
claimed under a railroad grant may be determined by the Department at > 
any time prior to the issue of a patent for the land, that the Department. 
was not precluded from. canceling the selection for the reason that the 
land was mineral in character although the selector had . eee ‘with | all. 
~ the conditions precedent resting upon him. - | 
. (2) That the inclusion of the.land in the pending suit did not iepends 
‘the. jurisdiction of the | Department to determine whether the. jJand- was 
mineral in. character. 7 
| (38) That by the force of the pr esumption eens Bi the statute upon ap= 
: ~ proval of the mineral classification, the land must be regarded as nonmin-_ 
eral to which the rights of the. railroad attached under ae ae unless 
~ the classification was shown to be fra udulent. : 
. (4) That the selection: should have been i enea ‘for: the- reason . that. the... 
right of the railroad grantee to the land was forfeited by the act of J une. 
“205 1920, and not: because of its mineral character. ae 


202 : "DECISIONS OF THE DEPARTMENT OF ‘THE INTERIOR — (Vol: 


Waurers, First Hasietond Seoretary :* | | 3 

‘The Northern Pacific Railway Company ting appealell from a | 
decision of the Commissioner of the General Land Office rendered. 
August 22, 1935, wherein was. held for cancelation its indemnity 
selection made under the acts of July 2, 1864 (13 Stat. 356), and | 
May 31, 1870. (16 Stat. 378), for Sec. 81, T. 4N., RB. 15 W., M. M,, ex- 
- clusive of M. §. 9988 to the extent of conflict with mineral. entry Great 
- Falls 080062 for the Pick and Shovel lodé claim. The land is inad- 
vertently described in the decision in “S, L. M. Utah.” — - 

All of Sec. 31 was in April 1901 classified nonmineral by the Board 
| of Mineral. Commissioners for the Missoula district in accordance 


with the provisions of the act of February 26, 1895 (28 Stat. 683). 


The classification was approved by the Seorétary- of the Interior on 
duly 28, 1902. The railway company filed its selection, Missoula 
List 162, Serial 08979, November 26, 1920, which was approved by. 


the nak office December 9 , 1920, “The tract: described is a part of : 


the land within the purview of the act of June 25, 1929" (46 Stat. 41), 

which declared a forfeiture of the claimed rights of the Northern © 

‘Pacific Railroad Company and the Northern Pacific Railway to cer- 
tain lands. within the indemnity limits of the erane, and directed 
z proceedings looking to the adjustment thereof. | ‘ 
Under joint resolutions of Congress (see Cizcular No. O. 931, 50 a6 D. 


899), as well as under section 9 of the Act of June 25, 1929, patent 


has been withheld until the suits contemplated by said act are ey 
determined. 3 
The mineral épeeeons was filed. September of, 1984, based Mg 
a location made August. 24, 1929. 
_ - Error is assigned (1) in the holding of the Commiisdloner— | 


that the case of the United States v. * Southern Pacific. Company et al.. (254 
U. 8. 1) applies to the Northern Pacific land grant as to the above described 
land and that indemnity selections that are ascertained to be mineral -at any 


time prior to patenting of. sections do not acer ne to the railway company under: 
its indemnity gr ant. | , | 

(2) In canceling said list for any reason. 

Under assignment of error (2), it is argued that no irregularity i in 
~ the nonmineral classification is Chere hence the classification 1s 
final. | 

_Itis further alleged i in support of the appeal that— 

AL of the. section except M. S. 8343, 8844, 9988 and containing five hundred 


sixty (560) acres is described in Exhibit “Q’-—Tabulation 4 in the case of 


United States of America, Plaintiff, versus Northern Pacifie Railway Company, 
et al, Defendants, Equity 4359, in the District Court. of the United States for 


the Hastern District of Washington, Northern Division, as. being lands within 


a me First Indemnity Limits of the grant to the Northern Pacific Railroad Com- 
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pany under the Act of July 2, 1864, which, on or after March 1, 1898, were em- 
braced. in reservations. for ety ermneural purposes | and So remained on June 
5, 1924, Pas 


From this it is Rorenied ee 


“The tract in question. having been eae under the Act of June 25, 1920 
(46. Stat. 41) and the questicn of deficiency and the valuation of the. ex- 
bropriated lands being still. before the Court, the Railway Company’ S selection 
should not be canceled while said Equity. Suit No. 4889 is pending. - ; 
_ The Northern Pacific. Railway Company makes no objection. to such es 


tion of said land as the United States may desire to make, the land itself no ~ 2s 


longer being a part of its grant because of said expropriation by the Act of 
June 26, 1929, but requests that its right to compensation | be respected. | 
It is well settled that as to railway selections the character of the © 
land whether mineral or nonmineral may be determined by the Land 
Department at any-time prior to the issuance of patent. Barden v. 
Northern Pacific R. R. Co., 154 U. S. 288; Wyoming v. United 
States, 255 U. S. 480,: 50%, 508; United States v. Southern Pacifie. 
BR. Go., 48 Fed. (2d) 592 ‘United States v. Southern Pacific Company 
6b Ole, 251 U-6.1,.% “The Department therefore would not be pre- 
eluded! from @eaccling the selection for the reason that the land was 
mineral in character by reason of the general rule that the mineral 
or nonmineral character of the land shall be determined as of the time 
| the selector or entryman fully complied with all conditions precedent 
resting upon him, selections under railroad grants being tested by a 
different rule. W yoming v. United States, supra, p. 507. | 
Neither is it thought that the mclneon of the land selected in a 
pending suit to adjust the grant under the act of June 25, 1929, and 
the. expropriation of the land, so called, suspends the jurisdiction of 
the Department to decide whether the land by reason of its mineral _ 
character was ‘subject under any circumstances to selection. Section — 
9 of the act in directing that the Secretary withhold approvals and. 
patents to selections until final determination of the suits contains | 
the proviso: 7 me ee b ati ; | 
‘That. this act shall not prevent the adjudication of any claims arising tier a 
the public: land laws where the claimants are not’ seeking title through : the 


grants to the Northern Pacific Railway. Company, or its: ‘suCCESSOrS, or any acts” | 
in modification thereof or. supplemeutal thereto. | | 


‘The Instructions, Circular No. 931, provides: 


All applications by parties not claiming or asserting a right under < or about 


7 the company, apparently conflicting with a claim, or claims, oy or trough: the — ; 


POmpany, will be received and acted upon as heretofore. ; | 
‘If the land by reason of its mineral character was excepted from. ~_ 


the grants it could not “be taken out and removed from operation of 
the said land grants” aS: provided i in | section 1 of the act of J une 25 , 
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1999. ‘The company: could not veneers: rightfully claim’ compensa- 


—.. tion for land it could not have acquired-under the terms of the grant. 


Turning now to the effect of the classification of the land as non- 
, mineral by the Board of Commissioners under the act of I February 26, 
1895, section 6 thereof provides: | a , 

| That as to. the lands against the classification whereof no protest shall have 
been filed as hereinbefore | provided, the classification when approved by the 


Secretary. of the Interior shall be considered final, except in case of fraud, and 
all plats and records of local and general land offices shall be made to conform 


to such classification, 

It has been held by hg Spare ee that sudan the provision aore 
quoted the approved classification by the Board. of Commissioners is 
- final as between the Government and the railroad and impeachable 3 
only for fraud. Lainb Vv. Northern Pac. R. Co. (29 L. D. 102, 105) ; | 

Luthye v. Northern Pac. R. Co. (29 L. D. 675, 677) ; Beveridge et aleve 


Northern Pac. Ry. Co. (86 L. D. 40), and a protest by a subsequent a 


mineral applicant is insufficient unless it appears therefrom that at 
the date of the report of classification by the Board of Commissioners 
_ there was a substantial demonstration of mineral value or exploitation 
of consequence from which actual or constructive fraud in the classi- 
fication could be concluded. Beveridge v. Northern Pac. Ry. Co., supra. 
By the force of the presumption created by the statute upon the 
approval of the nonmineral classification, the land must. be regarded 


as nonmineral to which the rights of the railroad grantee attached — 


under its grants unless it is shown that the classification is fraudulent. 

Although the validity of the selection was not affected by the 
character of the land, and it-may be considered as land within the 
purview of the original grant, the question still remains whether 
_ all rights of grantee company to acquire | the land were not.extin- 

guished by the act of June 25, 1929, swpra, so as to render the land, 
if mineral, subject to location, entry, and patent under’ the mining 
layw.. | 

" Section of the ae re as. follows: 
- ‘That any and all lands within the indemnity limits of the land grants made 
by Congress to. the Northern Pacific Railroad Company under the Act of July 2 
1864, and the resolution of May 31, 1870, which on June 5, 1924, were. erahie ced: 
within. the exterior boundaries of any hational forest or other Government 
reser vation and. which, in the event of a- deficiency in. the said land grants to 


| the: Northern: Pacific Railr oad. Company upon the dates of the withdrawals of 
the said indemnity lands for governmental purposes, would be, or were, avail- 


~ able to the Northern Pacific Railroad Company, or its successor, the Northern 


Pacific’ Railway Company, by indemnity selection or otherwise in satisfaction 
of such deficiency in Said land gr ants, are hereby taken out of and removed from 
the operation of the said land grants, and are hereby retained by the United | 
States as part ‘and. parcel of. the Government reservations wherein they are 
‘situate, relieved, and. freed from all. claims, if any exist, which the Northern 
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Patific Railr oad Company or its successor, the Northern Pacific Railway . Com- © 
pany, may have to acquire the said lands by indemnity selection. or otherwise 


in satisfaction of the said land grants: Provided, That for any or all of ‘the : 


aforesaid indemnity lands hereby retained by the United: States under this Act 


_ the Northern Pacific Railroad Company or its successor, the Northern Pacific — 
Railway Company, or any subsidiary of either or both, or any subsidiary. of 
a subsidiary of either or both; Shall be entitled to. and shall receive compensation 
from the United States to the extent and in the amounts, if Puy the. courts: 
bold that compensation is due from the United States. 


The records show that section 31 with other lands \ was included ths | 


in the exterior boundaries of the Hellgate, now Deer Lodge National 


Forest, ou October 3, 1905. Whether the land was available for selec- 


_ tion at the time the selection was made would seem to hinge on the ee | 
‘determination whether at the date of the forest withdrawal there was 


sufficient land outside the withdrawal to satisfy the losses of lands. 


within the place limits. United States v. Northern Pacific Ry. Co, -— 


 956.U. S. 51, 65-68. If there was sufficient land within the indemnity 


_ limits to supply such losses, exclusive of those so: withdrawn,. the selec- 


tion was barred by. the withdrawal, and the lands “were not. of the class _ 
_ that would be or were available”. for selection. On the other hand, if 


. there was at.the,time of. selection ai. deficiency of. indemnity lands, the 


| ~ Jands were within the. purview, of section: 1, appropriated. by the Gov- oe. 


ernment, and.as to’ which the Court was to" determine the matter ‘of 
a compensation. As to such. lands though selected, the Department. has 


repeatedly: approved the rejection ofthe’ Selections: where they were | 


- made after the forest withdrawal. See V orthern Pacific Railway, de- 

—eided December 9, 1929 (A.. 14297 ), involving Spokane 015607, also, — 
approved ieee of the Commissioner of the General Land ‘Office | 
involving Great Falls 075701 rejecting the selection, October 9, 1929; 
“Seattle 04858, rejected October 17, 1929; Spokane 015614, peiaciad - 


March 1, 1930; Spokane 015595, rejected March. 11, 1930; ‘Roseburg 


018927, rejected April 5, 1930; Billings 023293 in conflict with Forest - 
| Homestead: 024610, where the selection was held forfeited and the home- 
stead relieved from suspension by departmental decision of December 


19, 1929. The action of the Commissioner in rejecting the selection 


‘was proper, but placed on erroneous grounds. The selection should . 


_ have been rejected for the reason that the right of the railroad grantee 


to the land was forfeited by the act of June 25, 1929, and not because 4 
the land was not ‘subject to selection because of its naeral character. 


"The railroad grantee had the right to complain as to the basis of the — 


decision that possibly might affect its right to compensation. = 
For these reasons | that action | of the Commissioner as ; modified see fos 


affirmed. | 
| Mh 0 odifed. 
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USE OF RAILROAD RIGHT OF WAY FOR EXTRACTING OIL 
Opinion, September 8, 1937 | 


Rarroap RIGHT | OF Way—Acr OF MancHt Q, 1875—Exrmacrion AND REMOVAL OF 
 SuBSURFACH OL. 
_ Under the Granting Act of March 8, 1875. (18 Stat, 482), the Great Northern ~ 


Railway Company acquired neither the right to use any portion. of its. 


right of way for the purpose of drilling for and Yremoving subsurface on 
‘nor any title or interest in or to such oil. 
RAILROAD RIGHT OF Way—Usu FOR ADDITIONAL PURPOSES. 
A right of way through the public domain granted to a ratiroad by Congress 
-. may be used only and exclusively for railroad purposes, irrespective of 
whether the use of a portion of the right of way for other purposes inter- 
| feres with the continued operation : of the railr oad. ue ns 
RAILROAD RIGHT OF Wax—INTEREST THEREIN GRANTED. © 


Only such. interest in the right of way. was vested in: the: eautes: as maybe 
essential to ‘the continued ‘use. and eNJOyEN of the land. Sor. the bucpose 


"specified in the grant, 


Mancor, Solicitor: The OE le pee ae 
My opinion . has been Genie: with. respétt to. certain ijuestiols | 
propounded. on behalf of the Great Northern’ Railway Company — 
 velative to the right: of the company to ‘drill for, extract, and remove _ 
oil. underlying: its right of way g granted by the ‘United: States. under 
section 1 of the act of March 3, 1875 (18 Stat. 482), which provides: 


That the right- of-way through the public lands of the United States is hereby 


granted to. any. railroad. company duly organized under the laws of any State or — - 


Territory, except the District of Columbia; or by the Congress of the United 
States, which shall have filed with the Secretary of the Interior a copy of its 
articles. of incorporation,. and -due proofs of its organization under the same, 
to the extent of one: hundred feet on each ‘side of the central line of said road: 
also the right to take, from the public lands. adjacent to the line of said road, 
material, earth, stone, and timber necessary. for the construction of said  rail- 
road ; ‘also ground adjacent to said right-of-way for station-buildings, depots, 
‘machine ‘shops, side-tracks, turn-outs, and water -stations, not to exceed in 
‘amount 20 acres for each station; to the. extent of one station for each ten 


miles of its road. 
The questions stated are: 

1. Has the Great Northern. Railway ina the right to 
drill for and remove the oil under the above-described right of 
way and aii of it to third i. partios and to license others to 
do so? i : 
ge Ot not, has the Gime N Soa Railway a the right 
to remove and refine the oil underlying said right of way, dis- 
: posing of the more volatile portions and using approximately 60 

~ percent of the product upon : its own locomotives? | 
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| aise your:: answer to both of the foregoing questions is in the | 
ae cane has the Great Northern Railway Company the right to 


drill for and remove the oil underlying said mehe of way and use 


the entire product. upon its own locomotives? 


- Tt is contended on behalf: of the railr ‘oad company that the above _ 
questions should be answered in the affirmative. In support thereof. 
a brief has been submitted, the burden of which is that under the © 


granting act the railroad company acquired a base or limited fee in 


the right. of way, the condition being. the continued use thereof for 
railroad purposes; that such an estate, until determined, has all the 
incidents of an estate in fee simple cid: carries with it Se ceing of | 
any minerals underlying the land; and that the company may accord- ” 
ingly, drill for and utilize or. ‘dispose of oil. underlying the right of — 
Way So. long as the use of the land for railroad ees 1s not. inter- 
fered with or discotitinued. | 
It may be conceded that under. the act oe. March 3, 187 5, a we luited | 
. fee was granted i in the right of way and not.a mere easement or right 
of passage. New Mexico v. United States Trust Co., 172.0. S.ATL; | 
Northern Pacific ‘Ry. Co. v. Townsend, 190 U. §. 267; Rio Crude 7 


| : Western R. Co.v. Stringham, 239 U.S. 44. But it by no means follows — 


asa necessary conclusion from this proposition that the entire inter est 
in the land passed from the United States: | 
- The term “limited fee” in. and of itself carries with it no such i im- 


— lication. “A “limited | fee” is merely an estate which may ‘possibly 


endure forever but which i 1s ‘subj ected to the possibility of termination — 


-on the happening of an event. See Tiffany, A. Treatise on the Modern 


~ Law of Real Property, 1912 ed., section 81. And while some cases — 


have held.that a grant of a ‘base or limited fee in land: vests in. the - : 


‘grantee the whole title and leaves to the grantor only a possibility of | 
reverter (State v. Brown; YN. J. L. 13; Dees v. Cheuvronts, 88 N. E. 

: 1011), other cases have indicated that the granting of such an. estate 
does not. necessarily extinguish | the interest of the grantor in the land. 


In United States.v. Soldana, 246 U. S. 530, the. question. involved 


was whether a station platform and land. comprised. within.a right 
of way granted to a railroad through the Crow Indian Reservation — 
was “Indian country. »” The court held that the right of way was 


. “Indian country” within the meaning of a sta tute making it a criminal — 


offense to introduce | intoxicating liquors ‘ Snto the Indian, country,” 
saying (page 582) : | = % ; 


“Whether these. acts should. be. held to have: granted a. mere easement. or a 


limited fee or some other. limited interest in. the land, New Mexico v. United. _ 


States Trust Co., 172 U. S. 171; Northern Pacific Ry. Co. v. Townsend, 190 U.S. 
267; Rio. Grande Western Ry. Co. vy. Str ingham, 239 U. 8.. 44; itis clear that it 
was: not the purpose: of Congress to extinguish the title of band ‘Indians in re 
: land oe within: the right- aE ways: 7 | 
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The. case of New Mu extco Vv. United States Trust Obs , Supra, held that 
the railroad right of way granted. by the act of July 27, 1866, was 
corporeal property and had a attributes of the fee, perpetuity and - 
exclusive use and possession.” However, the court, by quoting the — 
following from Smith v. Hail, 103 Iowa 95,.72 N. W. 427, impliedly - 
_ recognized: that an interest in the land was retained by the grantor : 
"The easement is not. that. spoken of in the. old law books, but is peculiar to the — 
use of a railroad which is usually a. permanent improvement, a perpetual high- 


| way of travel and commerce, and will rarely be abandoned by nonuser. The 
exclusive use of the surface is acquired, and damages are assessed on the theory 


- that the easement will be’ perpetual; so that, Or ana rey», the fee is of little or — 


“no. value, unless the land is underlaid by quarry or mine.’ {Italics supplied. i 


: Similarly, in Western Union Tel. Co. v. Penn. R. R., 195 U. S. 540, os 


7 570, the court said with reference to a railroad, right of way: 


TG is a fee in the surface and SO: much beneath as may be necessary for ‘sup- 
‘port © AL it [Italics supplied. ] . 

It is ; thus plain that the mere characevaation bE a ‘grant a as a limited 
or “base fee is of no aid in determining the respective rights and in- ~ 
~ terests of the grantor and grantee. The decisive factor, then, must be | 
- not whether a.limited fee was granted. but rather the nature of the 
~ limitation. imposed. This would seem to be the view expressed in 
Washburn on Real Property, 6th Ed., Sec, 168:  Weobe te | 


So long. as, the estate in fee remains the owner in possession. has all the tights 
-in respect to it which he would have: if tenant in fee Simple, unless it. be $6 


. Limited that there tS ‘properly a reversionary right in. another, something more — 


- than a possibility of reverter belonging to a. third person when perhaps chancery 
“mnight interpose ‘to: prevent waste. of the premises. [Italics supplied. 1 
- And the cases themselves suggest such a rationale. | 
An analysis of the cases indicates that. grants of a base or limited tes: | 
in which the limitation is a restriction on the. use of the land’ granted, 
| fall into two categories: In one class we find grants conditioned upon — 
_. the use of the land: for a particular purpose, with no. apparent inten-_— 
‘tion on: the part: of the grantor that the land should: be used solely 7 


for such purpose. Such grants have been construed to vest in the — 


grantee the full title and interest and to permit the use of the land - 
for any additional purpose so long as the use specified is not interfered 
with or abandoned. In the second category are grants of land to be 
used only and exclusively for the purpose designated ? Lands so 
granted may not be used for any other or additional purpose and the 
grants vest in the grantee only such rights and interest as may be 


essential to the continued use and en] joyment of the land for the pur-- 


- pose specified, the remaining interest In . the land ‘being anolodly re- 

: served by the grantor. : 
Sy The case of Priddy v. School District, 92 Okla. 254, ‘O19 Pac. pre 
| would appear to fall within the first classification: ‘There, the land: 
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was granted to the defendant “As long as used for a schoolhouse site.” 


The defendant granted an oil and gas mining lease and a producing | tp 


well was brought in on the school site. The court denied a forfeiture 
of the land by reason of this additional use, saying (219 Pac. 141, 143) : 


It is admitted by all par ties that the. school district, has used the property for — 
a. school site. at. all. times, but. the complaint. is made that .the. defendant school _ 
- district has put the’ property to additional use. Though the. acts of. the de- 

fendant school district in causing the development of the property for oil pro-- 
duction is an additional use, such action upon the part of the school district will a 
not support the right. of forfeiture. : 


Similarly, i in. ‘Dees v. Giawccite, 240 tl. 486, 88 WN. B.. 1011, Sits . 

land was. conveyed. “so long as it shall be used as a schpolhous: site, 

and whenever it shall be discontinued as a schoolhouse site then revert, | 

to the. grantors, is injunctive ‘relief to restrain drilling for oil on the,. 
land was denied on the ground that the plaintiffs had no 7 cre 
estate in the land. The court. said (88 N, E. 1011, 1012) : 

It is not alleged in the bill, or contended. in the brief, that the land in ques. 
tion is not still used’as a schoolhouse site, or that the exercise of the right - 
‘granted by. the lease to Kimmel to go on said land and drill for oil would in, 
any way interfere with such use of the land. Apparently appellees have not. 
filed. their bill for the purpose of having this base fee determined by the court. 
on the ground. that it had. ‘been defeated by noncompliance with the conditions. 
in the said‘ deed. Appellees. seek rather, through. a-court of. equity, to direct 
said school trustees and directors as to the use of said property. On this record. 
it: must be held that. the land is: still used for. the purposes set out in the. 
deeds,. and that the: title to the. estate eee by said deeds is still ‘held ae a 
the trustees of ‘schools. ‘ 


. And in State Vu Brown, supra, a grant. of jae Cas im as sued. for- 
al canal” was held to convey. all the right, title, and interest of the... 
grantors in the land. = | | 

. The following cases fall within the. bond Saieeorye: 

In Union Missionary Baptist Church v. Fyke, (Okla.) 64 Pac. (2a) | 


1203, where land was conveyed to the plaintiff upon the condition | xe 


t 


- “that the said. premises herein granted are to be used exclusively. for- 
as “site: for the erection and maintenance of a church building 
_* * *” it was held that the plaintiff was not entitled to oil and 
gas royalties accrued from a well drilled on said land. The cours oe 
said (page 1205) : | a a ee 
| Certainly the special. provision linnits the use to which the premises may ees . 
put. The exclusive use granted is for the site for the erection and. maintenance... 


of a church building. It is clearly apparent from the language used in the. 
| 7 special clause that the intention. of parties was that. the grantors conveyed. the oo 


land for the exclusive use as. a site for the. erection and maintenance of ay 


~~ church building, for that exclusive purpose and none other. The use thereof - = 


7 for the. carrying on of the production -of oil and gas from. the land being a 


é wrougful, it is difficult to understand how the chureb could acquire title to. the... 
fruits of its wrongful acts. : Py 
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In Jordan et al. vy. Goldman, 1 Okla. 406, 34 Pac, 3871, although it 
was held that the estate granted to the Cherokee Nation in a “per- 


petual outlet west” was a base or qualified fee, the court refused to 


enjoin the defendant, an Army officer, from interfering with the op- 


a3 erating of a stone quarry on the outlet on the ground that the Chero- — 


kee Nation. could not lawfully use. any part of the outlet for the 
purpose of operating a stone quarry and could not license the pain 
tifis todo so. The court said (34 Pac, 37 1, 37 9): | fit 
As the fans were ceded and granted as an outlet, the law. annexes. a 
qualification or condition that they can be used for no other purpose, and that 
: the estate shall continue no longer than the proper use of the land continues. 
In the case of United States v. Big Horn Land and Cattle Co., 17 
¥. (2d) 357, the Government sought a forfeiture of.a right of 
granted through the public lands for an irrigation ditch or canal 
and reservoir by the. act of March 3, 1891, which provided (sec. 21) 
that the right of way could be used ‘only for a canal or ditch. The 
claim of the grantee to exclusive fishing privileges in two natural 
Jakes comprised within the oe of ney was s overruled, the court ee 
ing (page 366) : a | ) 
_ However highly prized may be the piscatorial privileges claimed by the defend- 
ant, we find nothing in the Act. of March 3, 1891, granting to" the defendant a 
limited fee in the land surrounding the lake for such purpose. on | | 
- It thus becomes necessary to consider the nature of the. iateton | 
_ aposed with respect to the railroad right of way g granted by the act 
~ of March 8, 1875. - 
In: Northern Pacific Ry. v. Deinaond: 190 U. S. 267, the court. con- 
_struing the act of July 2, 1864, which is substantially the same ‘as: 


the act of March 8, 1875, held that a homesteader could -not acquire, 


_ by adverse possession, a portion ofa right of way granted to a rail- — 
road. .The basis for the holding was that the grant “was explicitly. — 


stated to be for a designated purpose,” namely, a railroad. right of . 


7 way, that the railroad eould not alienate any portion of the right of 
_ way for use for private purposes since it would be inconsistent with: 

_ the special purpose for which the land was granted ; ; and that to. 
permit an individual to acquire, by adverse possession, a: portion of. 
_ the right of way for private use, “would be to allow that to be done. by _ 
indirection which could not. be done oe 7 The court further — 
stated (page 271) : vs re a | 


- Nor can it be rightfully contended that the portion of the right- ahway appro- 
priated was not necessary for the execution of the powers conferred by Con- 
_ gress, for, as said in Northern Pacific Railroad Co. v. Smith, 171 U. S. 261, 275, 
speaking of the very grant under consideration : “By granting a right-of-way 
four hundred feet in width, Congress must. be understood to have conclusively | 
determined that a strip of that width was necessary; for a public work of. such 
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importance. * Neither courts nor juries, therefore, nor the ea public, may. 


be permitted. to conjecture that a portion of such. right-of-way is no. ‘longer a 
needed for: ‘the use of the railroad and title to it has vested in whomsoever 4 


o chooses to occupy the same, The whole of the granted right-of-way must be 
presumed to be necessary for the purposes of the railroad, as against a claim | 
by an individual of an exclusive right of possession for. private DULPOSES. 


Ibis clear, therefore, from the foregoing decision that any use ‘ofa. 


e, railroad right of way, or any portion thereof, for other than railroad. 


7 purposes is prohibited. A right of way ‘granteil by Congress through - 


the public domain may be used only and exclusively for railroad _ 


purposes. And this is true irrespective of whether the use of a por- . 
tion of the right of way for other purposes interferes with the con-_ 

tinued operation. of the railroad, since it must be presumed that the 
entire right of way is essential for railroad purposes. The case of © 
Northern ied ace v. Townsend, supra, is Susvepal of no other” 
meaning. | : 

That the ‘proposed use by the Great: Northern Railway reer 

of a portion of its right of way for the purpose of drilling for oil 
underlying the right of way would contravene the manifest inten- 
tion of Congress, is plain. No distinction is perceived between the 
use a portion of a right of way by a homesteader for the purpose 
of cultivation and the use by the railroad for the purpose of drilling 
an oil well. If the one use is prohibited, the other must also fall. 
Both uses suffer from the same vice; neither are for railroad purposes. _- 
- Nor does the fact that the oil “which may be produced will be 
utilized as fuel for the-railroad locomotives alter this conclusion. It 
is the land which must be used for railroad purposes and not the 
products of the land. Otherwise it- would be logical to conclude that 
the land might also be used to cultivate crops to feed employees of 
the railroad: The statement of the claim refutes it. A similar con-. 
tention was considered in Union Mi isstonary Baptist. Church V: Fyke, 
Supra, with respect to which the court ‘said, page 1205: 


Tt is contended that: plaintiff is entitled | ‘to the proceeds. of the oil. taken 


. % under the lease given. by it to maintain the church building, . that is to- say, 


it is entitled to use the. land in such a way as to produce oil therefrom and | 
“with the proceeds therefrom defray the expense of maintaining the church 
building. But reference to the special provision in the deed discloses that the 
premises were to be used exclusively for a site for the erection and mainte- | 
nance of a church building, and | not to pay the = expense of erecting and 
maintaining the building. | | 
And it: would. seem. equally trie that ander ines act of Rison 3, 187 Dy 
Jand was granted for the location, construction, and maintenance Of 
_ arailroad and not to provide the means of operating the railroad. . 

_ It is further urged: that the granting act. confers the right to 
| take material, earth, stone, and timber from the public lands adjac acent 
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to the line of the road, that such right: sede: a fortiori to right of 
way itself and that, ther efore, oil or other minerals, in.addition to 
such materials, may be removed from the right of way. With respect. 

to this contention, it need only be pointed out that the right is granted 
to take materials “necessary for the construction of said railroad.” 
No reference is made to the operation of the railr oad. And in Unéted: 
States v. Denver and. Rio Grande Railway Co., 150 U. 8. 1, the court, . 
while holding that timber or material taken under the authority oF | 
the act might be used by the railroad for the erection of hecessary 


: een said (page 15): 


- xe . this: court does not mean. to be understood as nolaiie that the defend- : 
ant, under the act of 1875, has the right to use timber taken from the public 
lands for the purpose of constructing rolling stock or equipment: employed in 


its. transportation business. 
Tf timber may not be taken for the purpose of. constructing volling ; | 
stock, surely, oil may not. be taken to proce motive power for the = 4 
rolling stock, | 3 , | 
. Itisa settled rule in the construction of grants “that wothing will, | 
“pass to the grantee by implication or. inference, unless essential to- 
the use and. enjoyment of the thing granted.” | Barden. v. Northern 
Pacific Roilroad Co., 1B4 U. S. 288, 319.- Accordingly, only such 
interest, in the right. of way was vested in the. grantee as may be 
| essential to the: continued performance of the purpose specified i in the 
grant. And since it is quite clear that underlying oil or minerals _ 
are not. essential.to the use of. the right of way for railroad purposes, 
- it must follow that no right or. interest therein passed ts to the grantee 
under the granting act. 7 
In Hollingsworth v. Des een Ry. . 63 Towa 443, 19 N. W. 7 
305, the court made the following statement with respect to the right. 
ad interest acquired by a. railroad i in land condemned for right- of- 7 


way purposes: Vee | 
a ee is certainly true that the ratiway corporation acquires: cae a limited right 
ie ‘or interest in. lands. condemned under the statute for right-of-way purposes. 
—6-It is empowered. by. the statute (section 1241 of the Code) to take and hold so 
much real estate as may be necessary. for the location, construction, and con- 
Venient use of the railway and to take, remove, and use, for the construction 
and repair of its railway. and its appurtenances, any earth, gravel, stone, timber, | 

or other material on or from the land so taken. The right acquired by it by | 
_ yirtue of the condemnation proceedings is. to. occupy and use the surface of the 
: land taken for the. purposes of its railway, and to appropriate ‘and use. so 
much of the earth or other. material upon the land as may be necessary for the 
construction and repair of its road. The owner of the land ‘is not divested of 
his title, and the interest remaining in him may in some cases be of great 


5 value. 


ce ‘owner would have the right, doubtless, 1 quarry or. mine Phe same, provided 


If the land should be underlaid with stone, coal, or other mineral, the 
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.. this could be done without PaerLerne: with the. use of ae surface by ‘the 
h railroad company. oe 
“See Smith v. Hall, 103 Iowa 95, 72 N. W. 42%, to phe effect that the | 
interest of a railroad in a right of way is the same whether granted | 
or condemned; see also Penn. one et Valley i Co. Vv. leading 
_ Paper Mills, 149 Pa. St. 18, 24 Atl. 205. | 
- And the conclusion that no interest in the oil. or miner nie ander: 3 


= lying the right of way passed to the railroad under the granting - 


act, is in no way negatived by the fact that it has been. held that a 
railroad has sufficient title in the right of way to maintain posses- 
sory actions (Nor thern Pacifie Ry. v. Townsend, supra; Rio Grande 
Western R. Co. v. Stringham, 239 U. S. 44); that a railroad’s right | 
a Ot way 1s private. property and cannot be occupied without. its con- | 
sent (Western Union fel. Co. v: Penn. R. BR. Co., supra); that the 


right of way is real. estate. and. that. structures orécled thereon: are se 


fixtures (Ne ew Mexico v. United States Trust Co., , supra). ; 

But it is contended that if minerals underlying the right of. way . 
were not intended to pass under the grant, they would have been 
expressly reserved just as mineral lands were ‘expressly. excluded , 
from the alternate sections abutting the right of way granted to — 
certain railroads in aid of construction. Sec. 3 of act of July 2, 
1864 (13: Stat. 365) ; ‘See. 83 of act of July 27, 1866 (14 Stat. 292). How- 
ever, upon analysis, it will be seen that the difference in treatment 
by Coneress of grants of.Jand in aid: of construction and grants 
of right of way is consistent with the views herein expressed. The 
grants of land in aid of construction contain no restriction or limi- 
tation as to use, and were intended to pass the entire title and inter- 
est of the United States therein. It thus became necessary, in order 


| to effectuate the apparent intention of Congress to confine such con-— 
-. eessions to lands other than mineral, to reserve and exclude mineral — 
lands from such grants. This Congress did. Barden v. Northern ~~ 


Pacific Railroad, supra. Rights of way, however, were granted to 


be used for a. special purpose and only such right anid interest passed | 
to the grantee as was essential to the use of the land for. the purpose | 
2 designated. A specific reservation of subsurface minerals was, there-. 


fore, unnecessary in the right-of-way grants since. such grants a. 
| operated, by necessary implication, to effect suchi a result. ~ | 
es Furthermore, it has long been the settled policy . of Congress to. 
| reserve and exclude mineral lands from’ any grat. in the absence of | 
an express provision for their inclusion -and to dispose of them only 


under laws specially including them. This policy has been recognized a 


by the Supreme Court in a long line of decisions. Thus, in United 


: ; States ve Sweet, 245 U.S. 5638, a school land ra: ant to the State of Utah : Ege 
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was held not to embrace mineral lands, although the grant was abso- 
lute on its face and such lands were not expressly: excepted. The 
court said, pages 569, 572: 3 


_#  * = Noticeable among those acts is one which, in dealing etn grants to 
Nevada and. surveys in that State, declared, “in all cases lands valuable for 

mines of gold, silver, quicksilver, or copper shall be reserved from. sale,” c. 166, 
14 Stat. 85, and another declaring,. ‘no act passed at the first session of the 
| thirty-eighth congress, granting lands to states or corporations, to aid in the con-— 
struction of roads or for other purposes, or to extend the time of grants hereto: 
fore made, shall be so construed as to embrace mineral lands, which in all cases © 
shall be, and are, reserved exclusively to the ‘United States, unless otherwise 
specially provided in the act or acts making the grant. ” 18 Stat. 567. Although 
applied in one instance to lands in Nevada and in the other to grants made at 
a particular session of Con gress,. these declarations were but expressive of the 


will of Congress that every grant of public ‘lands, whether to. a State or other- _ 


wise, should be taken as reserving and excluding mineral lands in the absence 
of an expressed purpose to include them; * * *® 003. mae | 

What has been said demonstrates that the school ae to Utah must: be read , 
in the light of the mining laws, the school land. indemnity law and the settled . 
| public policy respecting mineral lands, and not as though it constituted the Sole © 
evidence of the legislative will. United States v. Barnes, 222 U. S. 513, 520. 


When it is so read it does not, in our opinion, disclose a ‘purpose to include _ 


mineral lands. Although couched. in: general terms adequate to embrace such © 
lands if there were no. statute or settled. policy to the contrary, it contains no 
language which explicitly or clearly withdraws the designated sections, where — 
known to be mineral in character, from the operation of the mining laws, or 
which certainly shows that Congress intended to depart from its long prevailing 
policy of disposing of mineral lands only under laws specially including them. 
It therefore must be taken as neither Cane those laws nor sa ae from 
that policy. [Italics supplied.] 

See also Mining Company v. Consolidated Mi ining Co., 102 U.S. 167; 
Deffeback v. Hawke, 115 U. 8. 892; Davis v. Weibbold, 189 U. 8. 507; 
Dunbar Lime Co., v. Utah-Idaho Sugar Co., 17 F. (2d) 351. In. the 
light of this established policy, it is not to be presumed that the | 
failure of Congress to reserve expressly the minerals underlying the 
right of way granted: under the act manifested an. intention « on its 
_ part to vest title to such minerals in the grantee. 

_ For the reasons above stated, it is my opinion that under the — 
ing act of March 3, 1875, the Great Northern Railway Company ac- 
quired neither: the right to use any portion of its right of way for 
the purpose of drilling for and removing subsurface oil nor any title 
or interest in or to such oil and the questions ar are. e accord- 
ingly answered. in the negative. wo Poe 

Approved : September 8, 1997. 

 ‘T. A. Watters, _ 

| Past Assistant Seorctary. 
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Decided September 20, 1937 


Aaah is AND MANUFACTURING Se Fannrs¢—Starorory con 
| STRUCTION—ACT OF May 14, 1898. | ste 7 
Section 10 of the act of May 14, 1898 (30 Stat. 413), authorized ihe suechise: 
ofa tract in. Alaska for fox far ming, and. was not repealed either expressly” 
or by implication by the act of July 3, 1926. (44 Stat.. Bat) makes provision 
"for the leasing of lands in Alaska for fox farming. | e 

- Posadas ¥. ‘N ationat City Bank, 296 U. S.. 497, cited and applied. 


Waurmrs, First Assistant Seoretary: | : | 
~The Yukon Fur Farms, Ine., has. appealed. frovh a - decision of the 


- Commissioner of the General Land Office rendered. July! 26, 1935, 


~ which held for rejection its application, Anchorage 08396, made June 
13, 1935, under section 10 of the act of May 14, 1898 (30 Stat. 413), 
to purchase- lot 5 CY 22 aug Sec. 29, Tr 38 s., R. 79. E,, C RB, M.,. 
Alaska, 9 : 
The application. leead iiae the ate was first occupied for. fur 

farming in 1926, and that $14,354.85 had been expended in improve- 
ments. The rejection. of the application was based upon the view 
expressed 1 in departmental letter of June 3, 1927, that subsequent to 
the passage of the act of July 3, 1926 (44 Stat. 821), making pro- . 
‘vision for the leasing of public lands in Alaska for fur farming, 
the Department was unwilling to adhere to its previous ruling of . 
May 20, 1916, holding that applications to purchase land for the 
“raising of feces came within the purview of. section 10 of the act 
of May 14, 1898, and that except as to those persons who made per- 
manent improvements: prior to “April 7, 1925, applicants for lands for. 
the purpose of fur farming must invoke the provisions of the act. of i 

J. July 3, 1926. In the letter, the. Department stated that: , 


AS early. as April 7, 1925, Senator John. B. Kendrick was advised that. this — 
Department | is. without authority : to lease or-sell islands or. other lands for 


fox farming or for the propagation of fur bearing animals, citing 80.L. De. 


417. The letter to Senator Kendrick-no doubt influenced the legislation which — | 


eh _ resulted in the approval of. the act of July 3, 1926 (44 Stat. 821), making Dro- - 


. vision for leasing public lands in Alaska for fur farming. 


April ue 1925, was evidently made the critical date for the seeepianes 
of applications for fur farming under the act of May 14, 1898, as 
it announced a change. of view as. to statutory authority to sell land 
— for the purpose of a fur farm, which, was not, however, to be invoked 
against those who had prior thereto mado improvements and expendi- 7 
tures in reliance upon the prior incompatible ruling. 

The appeal is based. substantially: on two grounds; first, that the | 
| business of fur farming is a “productive industry” within the. pur- 
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view of section 10 of ne act of May 14, 1898, and that public land i In 
Alaska desired for the purpose of fur farming is subject to applica- 


tion and purchase under the terms of that. section; and second, that 


the act of July 8, 1926, contains no words of repel of the act of. 
May 14, 1898, nor. anything that justifies the view that it was repealed 
in any of its applications by implication. under the accepted standard | 
rules of construction as to repeals by implication. | 
As the appellant assails the soundness of the conclusion expressed 
in departmental letter of June 3, 1927, and that conclusion being 


“inconsistent with a previous jecaien of the Department, a reexami- 


nation of the bases for the conclusions reached seems advisable. 


By decision of April 22, 1916, approved by the Department May 
20, 1916, the Commissioner held allowable under section 10 of the» 


ae of May 14, 1898 an application. to purchase a tract in Alaska for 
the purpose of fishing and for.the propagation of foxes and fur bearing 


ae | or other animals... Attention was directed to the provisions. of section 
~ 12 of. the act of March 3, 1891. 6. Stat. Sercad which declares that 
: ‘persons | ; 


now. or hereafter in possession of and occupying public lands in Alaska for the — 
“purpose. of trade or manufacture may purchase not exceeding one hundred 


cand sixty. acres, to be taken as near as practicable in square ror, of such | 


land at two dollars and fifty cents per acre; 


‘to decisions of the Department holding that ee raising r of foes and 


‘cattle | was not “trade and manufacture” and to section 10 of the act : 
of May 14, 1898, which substantially reenacted, with modification, the | 


provisions of section 12 above quoted of the act of March 8, 1891; one 


held that the raising of foxes was a productive industry within the - 


of such modifications being the adding of the words “or othe pro- 3 


ductive industry” after the words “trade, manufacture.” It was 


meaning of the statute, and by the insertion of the words “or other 


productive industry” in section 10 it was intended to broaden the 


scope of the former act and that the raising of foxes was’ a legiti- 


mate enterprise coming within the purview of said section 10.. There 
is nothing in the act that suggests that. the words “productive in- 


dustry” were to be restricted. to any particular kind of industry. © 


No record appears of any committee. hearing had upon the bill which 
resulted in the act of May 14, 1898. The Congressional Record, 55th 


| Congress, Vol. 81, part 3, p. 2368, however, discloses that in the debate 


upon the bill in the Senate, a ‘colloany: ee) between Mr, Carter _ 


in charge of the bill and. Mr. Spooner as to what things might be 


 ¢onsidered al productive industr: 'y as follows: 


Mr. CARTER, Mr. President, the law as it stands on the statute book praviies 
that land may be sold in quantities of 160 acres for trade or manufacture. — 
The words “or other productive industry” are added for the reason that in the 


canning of fish, and particularly the canning of salmon, which is the principal | 
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os business of that coast eountry, it has: bach held by the ‘Department. that canning . : 
“salmon. was neither trade nor manufacture, and we did not think that. it was. ae 
ee ie probably. a. productive industry. © ge. eel ewe tingser 7h ao ee 


Mr. SPOONER, What. would it- be? 
-- Mr. ‘CARTER. I suppose it. would be a ‘productive industry:. Pes aor 
Mr. -SPoonErR. Can: the Senator imagine eye. that would ve produetive . 


he at all that would not bea productive industry. - 


Mr CARTER. Canning salmon would. doubtless. come. uuder the category. 
| Mr.. SPoower. -Or canning anything else. or. producing anything’ oll earth. 


Mr. CARTER. ‘It might. be suggested that if we putin the bill a provision. as. 7 


<3 7 the. canning of salmon, which is a great industry,. then: we might have. to. i 


te put in next year, possibly, the canning of cod. I believe cod. is. canned, but | Le 
am not familiar with the fishing. business. I know they, dry. cod. 


7 The fact: that. attention was called to the very broad meaning of dha of 
words ‘ ‘productive industry,” which was not’ disputed, and. that. the. 


words were retained in the bill without. limitation or ‘qualification. 
_tends to: support. the view that the legislative jutent was not to confine. 
their operation to. canning fish or any. particular form of productive ; 
industry, and the debate, if extrinsic. aid in constr uction is needed, | 
rather vindicates the view accepted | in the decision of April 992, 1916,” 
‘above mentioned. The opinion of Assistant Attorney Gener Van: 
_ Devanter (380 L. D. 417), had nothing to do with the question. whether 
land could be acquired under section 10 of the act of May 14, 1898, 
for fox farming. The sole question there was whether the Secretary ; 
of the Interior is, authority to lease public lands in Alaska for the 
- propagation of foxes, and nothing said therein conflicts with. the view 
that lands: may not be purchased for a fur farm. under the last men- 
tioned act. The Department is of the opinion that section 10°of the .. 
act of May 14, 1898, authorized the purchase of a tract for fox farm- 
ing, and if it is right 3 in this view, the remaining question is whether 
the act, so far as applicable to fox farming, was. superseded or - 


repealed by the act of J vy 3, 1926, ‘section, 4 thereof rics. as oe a 
s a a | ol 


> Phat. the Secr etary of the iarenor: in sides - canes and aces devel : 
~ opment of. production of furs in the Territory Of, Alaska, is hereby authorized — 
to lease to corporations. organized under the laws of the United States, or of 


any State or. Territory thereof, citizens: of the United States, or associations: of 


such: citizens, public lands. of the United States’ in -the Territory of: Alaska _ 

suitable. for fur farming,. in_areas. not exceeding Six: hundred. and. forty. acres; and — 

for periods. not exceeding ten. years, upon such terms: and. conditions as he may 
- by. general regulations prescribe :. Provided, That where leases are given here- 
- under for islands or lands within the same such. lease may, in the discretion of 
the Secretary. of the Interior, be for an area not to exceed thirty square miles: _ 
Pr ovided. further, That nothing herein. contained shall prevent. the prospecting, : 
. locating, development, entering, leasing, or patenting of the mineral resources 


- of any lands so leased under laws applicable thereto: And. provided. further, 


That. this Act shall not be held nor construed to apply to the Pribilof. Islands, 
| declared a pee reservation by the Act of ae approved: aoe 21, ee 
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- And provided further, That any permit or lease issued under this Act shall re-_ 
--gerve to the Secretary of the Interior the right to permit the use and occupa- 


tion of parts of said leased areas for the taking, preparing, manufacturing, or 


storing of. fish products, or the utilization of the lands for purposes of trade. or 
business, to the extent and: in the manner. provided by existing laws or laws: 
which may be hereafter enacted (U. gs. C., 3d supp., ‘title 48, sec. 360). 
- The remaining section (sec. 2) authorized. the Secretary of the 
Interior to perform any and all acts and make such rules and regula- 
‘tions necessary to carry the act into effect and provides for a forfei- 
ture of leases‘on failure to stock the leased area. It is plain that if 
_ the act of July 3, 1926, repealed the act of May 14, 1898, so far as it 
_ applied to the purchase of tracts for fur farming, it did so by impli- 
cation. The rules as to repeals by implication. are rather compre- 
hensively stated in Posadas vy. National City Bank, 296 U. Ss. 497, | 
508, 504, and so far as applicable here are as follows: - | 


*. eo * The cardinal rule is that- repeals. by implication. are sit favored. 


- . Where there are two acts upon the same. subject, effec’, should be given to both 


if possible. There are two well-settled categories of repeals by implication— 
- (1) where provisions in the two. acts. ‘are in. ‘irreconcilable - conflict, the later 


“act to. the extent of the conflict constitutes an. implied repeal of the earlier . 
one; and (2) if the later. act covers: the ‘whole Subject. of. the earlier one and is 3 


clearly intended as a. substitute, - it. will operate similarly as a repeal of the” 
earlier act. But, in either case, the. intention of the legislature to repeal must - 


os be clear and manifest ; otherwise, at least as a general thing, the later act is to 


be construed as a continuation of; and not a substitute for, the first. act and will 
continue to speak, so far. as the: two acts are uhe same, from. the time ot the : 
first enactment. | 
- The law on the subject as we have just stated it finds abundant support i in the 
‘decisions of this court, as well as in ‘those of lower federal aud state courts. 1 ame 
-will be enough to direct attention to a few of these decisions out of a very. large 
number. In United States v. Tynen, 11 Wall. 88, 92, Mr. Justice Field, speaking 
for the court, after stating the general rule, said. that if two. acts “are repug- 
nant in any. of their. provisions, the latter act, without . any. repealing clause, | 


-: _ operates to the extent of the repuguancy as a repeal of the first; and even where 


two acts are not in express terms repugnant, yet if the latter. act covers ‘the: 
whole subject of the first, and embraces new provisions, plainly showing that it. 


- was intended as a substitute:for the first act, it will operate as a repeal of that — 


act.” It-was not meant by this statement. to. say, as a casual reading of it might 
- suggest, that the mere fact. that the latter act covers the whole subject and em- 
braces new provisions | demonstrates an intention completely to. substitute the 
latter act for the first, This is made apparent by the decision in Henderson's 
Tobacco, at the same term, 11 Wall. 652, 657, where, in. am: opinion. delivered by | 
Mr. Justice Strong, it is said, “But it must be observed that.the doctrine [of the — 
Tynen case] asserts no more than that the former statute is impliedly repealed, | 
so far as the-provisions of the subsequent statute are repugnant to it, or so far 
as the latter statute, making new provisions, is plainly intended as a substitute 
_ for it. Where the powers or directions under several acts are such as may. well 

subsist. together, an implication of repeal cannot be allowed.” [Italics are in 
the. original.] These two. cases, with others, are briefly reviewed by this Court 
in Red Rock v. H enry, 106 U. S. 596, 601, by Mr, Justice Woods, and the court’s 
conclusion stated as follows: 7 
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| ephe result, of the authurities ‘cited is that when: an. affirmative: statute con- 
. tains. no expression of a: purpose to: repeal a prior: law, it does. not. repeal it: . 
unless the two acts are in irreconcilable conflict, or unless the later nae oe 
— covers the whole ground. occupied ‘by the earlier and is clearly intended asa 
. substitute. for. it, and the intention of the oon to. se daa must a clear | 


and manifest.” 


. The implication. ‘of Which the cases. speak must. be. a necessary - jinplication. 
Wood v. United States, 16 Pet. 342, 362-363. It is not sufficient, as was said by 


oo Mr. Justice Story in that case, “to astablish that subsequent laws. cover: some: —_ 


or even all of the cases provided for by [the prior act]; for they may be 
merely affirmative, or cumulative, or auxiliary.” The question whether a. stat- = 
ute is repealed by:a later one containing no repealing clause, on the eround of . 


_ repugnancy or substitution, is a question of legislative intent to be ascertained 


by. the application of the accepted rules. for ascertaining © that intention. _ 
United States v. Claflin, 97 U.S. 546, 551; Bastern Hatension Tel. Co. v. United 


gs, States, 231 U. 8. 396, 382. . 


= “No. irreconcilable conflict i is saipaleolls in n the seat. ala n fae of 80 acres _ 
: or Jess and the lease of 640 acres or more for the same purpose. Such 


a scheme of disposal and use was’ adopted 1 in the potash act of Octo- — 


_ ber 2, 1917 (40 Stat. 297). And, it is not perceived why a grant of a 


fee ‘tle to portion of the land. devoted to fur farming would not = 


further rather than hinder the object of the act of July 3, 1926, 


° namely, the development and production of furs in Alaska, agit 


~ would enable the fur farmer to ‘secure an indefeasible title to that 
a part. of his farm upon which he had made. extensive and valuable 
: “improvements. ‘It is obvious that the later act: does not cover the 


whole subject of the former and nothing appéars=in the ‘Congres-. 


sional Record or in the report of the committee on H. R. 8048, 


_. Sixty-ninth Congress, which was. enacted, to indicate that’ the act was 


intended as an exclusive method of securing: rights i in public land for 
the purpose of fur farming. There i is nothing 3 in the history of the 
_ passage-of the bill that supports the surmise expressed in the Depart- 
- ment’s letter of June 3, 1927, that the letter of April 7, 1925, to Senator - 


Kendrick influenced its. passage. ‘The record shows that both HR. 


_ 8048 and the identical bill S. 2688 were introduced at the request of the — 
Department of the Interior and that bills providing for the lease of 


_.-publice lands for fur farming were introduced in both the Sixty- | 
seventh and the Sixty-eighth Congresses, and it is pertinent to notice 


that the bills on this subject (H. R. 10408 and 8. 3586), introduced in | 

the Sixty- seventh Congress, contained a provision which did not 
appear in the bill that was subsequently passed, which reads: 

That no person, partnership, corporation, or association shall use any lands of 
the United States within the provisions of this Act for grazing or for fur | 

. farming except under a lease or permit granted in accordance with the rules or 


Eee ons preseribed by the Secretary of fevculnaes under the provisions of 
_ this Act. | 
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it would seem that if. Congress iiended: that the act on J ruly 3, 1926, 


- should be an exclusive method of acquiring rights 3 m public lands for | 


~ the purpose of fur farming, a provision to the same effect a aS s that. last 


quoted would have been incorporated 1 in the law. 
moor © Ce accordance with the views above expressed, ‘the Commissioner’ S. 
decision is reversed and the application should be considered without a 

rs regard to 0 the Coe ee of a une 3, 1927. | } 


bea A | 
ASA W.z JUDD 


Decided September 20, 1937 


Pustto LANDS—APPLIGATION 1 FOR. Apsornine Fans) Entry. ; 
An application | for adjoining farm entry undet section 2989, Revised. Stntqians 


based. upon allegations of continued occupation and cultivation. thereof, and — 7 


“continued occupation of adjoining town- ‘site lots for. agricultural . purposes, 


: Ze where the. town- site lots~ were ‘patented . under. the. act of | July 28, 1914 2 4 


el (38 Stat. 558), which directed. the. survey, platting, and. patenting of town ~ 


_ lots and agricultural tracts, :is not within the rule that a. town lot border- : 
ing public land subject to entry cannot be made the basis. for an. aoumne we 


—_ 7 farm entry. . 
:t William F, Roedde (39 L. D. 365), distinguished. 


Continuous claim and occupation of public land as a settler initiated prior to fa: 


~ yarious withdrawals and: before the rights of the State attached under its 

_ school land grant creates equities that may be considered the basis for 

. acquisition of the land as an ‘adjoining: farm. .. Where a: ‘settler. continues: to. 

7 claim and occupy a tract of public. land, abandonment of various attempts: | 
_ to acquire title under the public land | laws: in. the absence of adverse claim . 

eet not an abandonment ‘of. the claim. Ba 23 oe 


Warmens, First Assistant Secretary: 


Asa W. Judd has appealed from a decision of the ‘Cominissioner of | 
the General Land Office rendered March 4, 1937, holding for cancela- 


tion. his adjoining. farm: entry, Phoenix. 074640, for the NWYy4swy, : —_ 


Sec. 16, T. 41-N., R. 2 W., G. & S. R. M, , made February 9, 1987, under ai 


Sean 92.89, Revised Statutes. : | i” 
The basis assigned for the entry was the ovicehin = the applicant, ; 


of blocks 1 and 10 of the Fredonia town site adjoining said tract. ~ 


-and residence thereon. The records show said lots were applied for 
and patented April 12, 1936, under the town-site laws i in the name of 
A. Walter Judd, Jr., Gho eatryman states is his son-and who still © 
retains the legal title. The Commissioner held as a basis for cancela-_ 
tion that the entryman was not the owner of the land and, was not _ 
7 therefore qualified to make the entry. | oe 
Entryman avers in his appeal, in substance and et ‘that the : 
jets were acquired for him and are his property; that i in ett acquisi- 
_ tion his son’s name was used for the reason that he being the only 
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7 United States Canes pier in the locality before. whom he: neces- 
_ Sary papers could be executed would have had to journey along way 
to Flagstaff, Arizona, to have the necessary jurats administered. had 


ne he made the application for the lots in his own name; that the lots “> a 


; ~ are transferable to him on request. ‘These. averments are corepborated oo 
Coie in an affidavit executed by the patentee. o _. 
-- Tt has* been held by the Department that. equitabla: ownership: ‘éf aa 


—. adjoinitig land and. residence thereon is a sufficient basis for an adjoin- =~ 


ing farm entry. A possible objection. to present adjoining farm. OnUry ys 3. 
a however, is the rule in William F. Roedde (39 L. D. B65) MBE We 
town lot bordering: on. public Jand: subj ect to entry cannot Pe made wee 
Gea? age the basis for an. adjoining farm entry. = ae ae 
< “This ruling seems, however, based on “his: spirit ‘and ‘iat ae hae eo Bee 2 


| of Section 2289, Revised Statutes, the applicable ee of which reads » 
that: ee | | 


rr ne every person owning, sata residing ‘on “pnd: may, under the: provisions - 


of this. section, enter other land lying coutiguous to his land,, which. ‘shall not, — 
— with. the land so already owned and ocenpled, exceed. in the aggregate one —e 
- hundred - and. sixty acres. Paar a * sy QAR de 
a3 The rule in the Roedde case. was deta from the doctrine aes ; 
tofore frequently announced that land devoted to. urban. uses. could 
not be made the basis for an adjoining farm entry. The act of July 


28, 1914 (388 Stat. 558), directed the Secretary of the ‘Interior to or 


is Z ‘survey, plat and patent town Jots and agricultural tracts | in section 17 
and other sections which were occupied and improved... es : 


“In view of. entryman’ s recitals of long-continued gecupation of oo 


both the tract applied for and the town blocks, ‘and the character of ~ 
~~. such: occupancy, it, is ‘not. believed that. the rule i in the Roedde case 

is applicable. ~~ ? er ae ee ee oe 
: _ Gleaning material avermants. from the eis aan s various s showings, of 


s ite ‘appears: that. he exchanged land in Utah for a squatter’s claim 
which included the land ‘in the patented lots and the NW14SW14, | 
- Sec.-16; that in 1898 or 1899 he settled upon the claim establishing a. 
~ his: residence on the land now included ‘in the. lots which: has con- 
~ tinued to be his home to the present time; that part of the land. orig- © 
inally” claimed. by him’ was invaded by. alee claimants and. settlers cS 


“ and part surveyed as town ‘lots; including: that. in: which . he lived, a . . a 
~~ over his protest, but. that, he. has continued in uninterrupted posses-* 


ae ‘of: blocks 1 and 10. and NWy,Swy, ‘Sec. | 16. which he has” eo - 


~~. farmed and improved. and fenced, and has had from 12 to IS acres 
under” irrigation and. raised wheat. and other crops. The records 
show that on October 24, 1922, Asa W. Judd: made. application oe 
- 054473 for 320 acres. under the enlarged homestead. act, including bee 
a : Nwy,Swi, Sec. 16: but that subsequently he requested. return of . aie 
a his filing foes: which was coubirued asa withdrawal of his 8 applica. <3 
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tion, edi the filing ee. were ‘returned to him and. the case. aigeed 


November 29, 1927; that on February 4, 1925, he filed stock-raising _ 


ay oinpeloatl application. 057701 which. included NWY4SWi, Sec. 16, : 


- which was rejected for conflict and incorrect. description and becatise. : a 
the Jand in Sec. 16 was held to belong to the State of Arizona; that — 


--on March 2, 1927, he filed desert land application 0604992, for. the. : 
NWY,SWt, Sec. 16, which was rejected. by the register: for the — 
reason that the tract was within. a.school section, but: upon review 


of this action the Commissioner by decision of May 19,. 1927, consider- 7 
ing the effect: of various withdrawals and restorations, the grant to ._ 
the. State and Judd’s allegations of: settlement. prior: thereto, held 


that his claim. was superior to that of the State and in the. absence ; 


; © 08 protest after notice to the State his application would be governed 


7 by the desert land laws and regulations thereunder. The State filed - 7 | 
no protest. However, Judd, on September 20, 1927, withdrew his “ 


- | application and his filing foes, were.returned to him. 7 
The record shows.that T. 41 N., R. 2 W., was withdrawn October i 


is 16, 1997, for the use of the Kaibab- and other Indians, which appears: oy 
to have embraced what was upon survey of 1911 (plat approved - 


~ June 12, 1912) described as W14, T. 41 N., R. 2'W., including Sec. 


~ 16. The Indian reservation was revoked as to said township July 


8,.1918, but.on July 8, 1918, the township was withdrawn by Execu- . 

tive Or der No. 1786 under the act of June 25, 1910, for the purpose 
of classifying the lands: and .for further Tepislation: The act of 
July 28, 1914, supra, was thereafter enacted... Plat, of the t township | 

(Fr sdonia) -was. accepted April 22, 1921, which did not. include 


7  NWYSW,, Sec. 16. October 22, 1918, Executive Order No. 1786 ~ 7 


_-was revoked and the public lands, thes disposition of which was pro- _ 


. vided for in the act of July 28, 1914, were directed to be restored to 


> entry.. April 24, 1924, departmental order specified NW14SW,- | 


eee Sec. 16 among. the tracts released from the withdrawal, but did not 


_. include it in the tracts ordered to be restored to entry, presumably. : 
: ‘because it: was in a school section. _ ee 
‘November 26, 1934, by Executive Gries No. 6910, the: oak a © ; 

lonrossrved: and unappropriated public lands in Arizona and 11 other 


- States were temporarily. withdrawn from settlement, location, sale, 


- or entry. for classification under the. Taylor Grazing “Act (ake: of — 


Tune 28, 1934, 48 Stat. 1269). The NW14SW1, Sec. 16 was included 


» in Grazing District No. 1, Arizona, established J uly 9, 1935. 


| According: to the showiies of Judd, the tract. for which title is 
sought i is a part of the land occupied and.claimed. by him as a settler 
prior tothe withdrawal for the Indians and before the rights of the 


State -would have otherwise attached and such occnpation-and claim a 


o have been maintained until = present, time. The Department. is, | 
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—_ therefore, ‘of: ane. opinion that his rights ‘are not difected ‘by: the | ae 

. various withdrawals, the grant to the State or the inclusion of the = 

— land in a grazing district. The State. has acquiesced in the ruling ee 
that he had a superior right to. that acquired under the school land > 


- grant. and no. other claim adverse. to him has been asserted. His 
failure to acquire. the title under the homestead « or the desert land law 
is not due to any action of the Land Department. but. to. his volun-— 


a tary: abandonment of his: application, but the abandonment of his. 


attempts ‘to. procure the title - ‘was not an. abandonment of his claim. 


to the land, and the: Department is of the’ opinion. that his equities . 


are ‘such that. if he files a. deed from his son. to himself conveying | 


the: legal title to blocks. Lt and.10 as. evidence that he i is the equitable . - 


owner and entitled to acquire the legal. title thereof, his adjoining 
. farm entry. should not. be disturbed but allowed to proceed to Saat ; 
4 As modified, the decision of the. Commissioner i 1s affirmed. | ie 

M lodifea : 


_ MANUEL S. ‘MONTOYA vor 
Decided September 24, 1987 


Srock: “RAISING ‘Honsisteap—Ruewr TO Maxn Ewrey. 


Settler: rights- 16" ‘make™ -entry. ‘not. prejudiced by: “nisdeseription of. tracts, 
‘relinquishments by entrymer filing. in the. wrong laud. district, or erroneous. 
pans cancelations. by the General. Land. Office due to. confusion and. uncertainty 
as to the boundary between Colorado and. New. Mexico. Where. claimant: 


ae has a valid settlement. claim: and a right to reinstatement, and amendment: | : we 


7 of his entry, prior to. withdrawal. of the land, ‘such rights are not barred for. 
e 7 the reason that he. filed. an. application for. second entry subsequent to a: 
. _ withdrawal of - the land, as ; there. was: no. occasion for an. 1 BepucaHoe for _ 
-- geeond entry. Peete 22 eon : 

“Where rights. of ‘claimant » were | initiated = his setieiiont: nla, ‘such. settle- 
. ment: was | ‘niaintained until. the. withdrawal of . November 26, 1984, the 


7 7 claimant , has, a valid. existing right excepted from the force of the witb- a : 
s drawal and. the subsequent : establishment ‘of a grazing: district. embracing: ee 


- the land, and’ the claimant, though somewhat tardy in: asserting his. ‘rights, s 
in the. ‘absence Of: an’ adverse. claim, may be. allowed. to. change his. applica= . 
tion: for the land settled upon. and other land under the stock-raising home~ 
_ stead law, which is. ‘unallowable, to one. under. section 2289, Revised 1 Statutes, 
_ for the land actually settled upon. — | : | | 


a | Warns, First ‘Assistant Secretary: 


Manuel S, Montoya has appealed. ini a decuion of the Cae ; 


i ‘Sioner of: the General Land Office, rendered. May 22,1936, which held. 


a | for rejection his application. for second entry and application under. Ca 
.. the stock- ‘raising. homestead act, Pueblo 056044, embracing ‘Tract. No. 


- 87, lots 8, 4, 6, and 8 of Sec. PAB los 5 and 6, Seo, 22, aE 382 2Ns] R: @ LE, 


ON, M. ‘P M,, Colorado containing 382. 10 acres, 
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The record shows laine filed application for second ney aud 


_- application under section 2289, Revised Statutes, on June 16, 1934. © ' 


= = : The applicant was advised that the land was misdescribed, was on 
‘the wrong” form, and that the area sought should. be applied TOP Oe co: 


"under the stock-raising homestead act. ‘Applicant filed an. amended 


application properly describing. thé.land on the proper form. October 2 oe 


: 7 1934, accompanied by petition for designation. _ 
The lands involved have never been designated as subject to. entry 1 Bees 
a ater: the stock-raising act: J uly 8, 1935, the Division of: Grazing | 


: ee 7 declined to. designate fie land. as of stock- raising character and ad- ie 
ah vised that on September 14, 1934, the township i in question had. been are 
_ withdrawn for the proposed Animas Grazing’ District ee 4, pihuue FS on 


es owas established April 6, 1935. . | oe 
Upon the facts appearing, the an fojociag ae ated ee see 


< : . homestead” application, is In accord: with settled precedents. and was 
Pe right, but from. other: showings of the claimant: and reference to other — - 
-- . records of his attempts. to enter a part of the land under the home- -- 


| stead laws, it: ‘seems the Commissioner overlooked his claim. to sub- 
stantial. rights as a settler and failed to advise him of the eben , 


_ steps to be taken to have them recognized. — | 
The record shows that on September | 4,. 1914, “bic das home- * 


“ stead entry, Santa Fe (21771, for. SKNEY, NEYWNEY, Sec. 1; : 
NWiY,NW1, Sec. 22, 'T. 82 N., R.1E., N.M. P.M. April 16,1917, 


oa he. applied to amend his entry to SWY,NEY,, SEYNW1, and Lot Bia 
So See, 21 in same township and range “In Colorado”: and lots 1 and 2, 
~~ -See..8 in the same township and range “Tn New Mexico,” stating | that : 
bi part of his larid has been shown by a: ‘private survey to be in Colorado — 


and part in New Mexico. The register at, Santa Fe transmitted a 
_ copy of the application to the register at Durango’ who. serialized it 


asa homestead application Durango 06871 for the lands he had de-. 
-seribed. as .in- Colorado. Both applications were suspended because. moe 


ae _ of a dispute as tothe true boundary between Colorado and.New ~ 
_. Mexico.. The claimant represented, in substance, that by the: amend- ones 


Sd ‘ment he intended. to apply for the tracts. covering his improvements. A 


i he _ November T 1921, claimant. relinquished entry. 021771 and the case ae 

~. -was closed in the Sanita Fe office. Upon instructions from the Com- - 
_ Mhissioner, application. 06871 was rejected and closed. July 13,1927, 
. applicant filed an application in the Pueblo office to amend Durango eae 
06871 to embrace SEYNWY,,. SYNEY, Sec. 21, and SWYNWY, oa 
See. 22,.T. 32 N.,.R. 1 E:; and no other land, as the land first in- 


tended to be entered, in which’ he called attention to his previous ~~ 


: a 7 filings and. alleged that he filed relinquishment: of 021771. because by - ae | 
oa. the : resurvey of the new boundary between. Colorado and. New Mexico... 7 
my his land y was s found to be i in the former. The application was eet eae 
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te : ne the 1 reason ‘there was pothing to amend. In iid application ee oe ; 
second. entry: filed June 16, 1934, he describes ‘his prior entry. as 
. Durango 06871 for SWY,NEY, SEY, NWi4, and lot 2, Sec, 21, T. 82 - 


WN. R.-1 E. and states that he established residence. on said: land” ain - 


2 October 1914 and had lived: thereon continuously, since. He mentions Cae - 


his improvements on the land consisting. of houses, corrals, road,and oe 


- other buildings and values them at $875. July 18, 1918, the township 
in question. was withdrawn from all forms of-entry pending re- >; 


survey. September 23, 1926, plat of resurvey of portions of T.32 9 ~ ‘ 


ON, R.1 EN. M. P. M. ‘was accepted showing the land described in - aa 


06871 segregated . as Tract 87 and indexed as Manuel S. Montoya, 
ei canceled homestead entry, and. that such tract with the other tracts. 
“now applied for were in Colorado. “What. was known as. the Darling i 


line is depicted on the plat as: the boundary | between the States, 


Judicial notice will be taken of the fact. that. at the time. Montoya x 


‘made his’ first filings dispute. existed as to. the boundary between » 


New Mexico and Colorado; that New Mexico claimed to what is. - 


known as the Carpenter line, established in 1908; that the Carpenter. ms 3 


line was accepted. by the General: Land Office and: was much farther 
north than the older Darling line which theretofore had been recog- 


nized and accepted. as the boundary; that the Supreme Court: by de- - 


cision of January 26, 1925, decreed that the latter’ was* the: true. 
boundary. (New Mexico v. ‘Colorado, 267 U. S. 30). Tt ‘also appears 
that a plat of. township 32 N., R..1: E. , approved in 1887, showed the 


7 boundary mentioned as passing: through Sec. 8 and. ‘sections in- s : 


the: same tier. and: shows lot 2, Sec. 8 as in New Mexico ‘and as: abut- 


_. ting the. State boundary, and apparently adjacent, to the tracts s Mon- 
- .- toya°claimed in Colorado. © © a 
_. There is small wonder that contusion’ ‘and ace ae as 
-. to the proper description. of the land upon which Montoya. claimed oe, 
settlement and.as to the proper. district. in which to file. The relin-. ae 
: quishment of entry madé in New Mexico was obviously not. intended ate 
as 4n abandonment. of his right to the land he had settled upon,and. 


as the’ description. therein does not cover all the land described in ~ 


7 his application, Durango 06871, the propriety of directing cancela- ‘ os a 
“tion. thereof. ‘becntise of relinguishment of Santa, Fe O21 1 is pace. Poe i 


: tionable. | 7 
-Claimant’s rights Gaanae ‘be seguro as. first, initiated with ‘ike . 


Hes filing of application .056044.. He. had. not lost, forfeited, or aban-. ar? 
+ doned the land intended: first. to be entered. within the meaning of | Pe 

- the act of September 5, 1914 (38 Stat. 712), providing for second 
ee homestead or desert- innd: entries and there is no occasion for an ap-- ere 


_ plication for second’ entry. A prior withdrawal will not bar his Pee 


Pak right to amendment merely, because he filed an v application : for r second = oo 


. 125897—39—vor. 56—It 
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entry. instead. of an ‘somite’ for rein tatu, ver ‘amendment, 
(Edgar A. Potter, 40 L.-D. 571). The rights of claimant were ini- 


tiated by, his settlement, and such a, settlement. continued to be main- — | 


: tained. until the. time of the withdrawal of November 26, 1934, Is: | 


: : - recognized asa valid existing right excepted from the ae of he 
withdrawal and the subsequent establishment of the grazing district. — 


There is no suggestion of an adverse settlement claim so’ that the 
fact that claimant: has been somewhat tardy in seeking to perfect 
his rights does not preclude the exercise of his rights. The applicant 

should be .allowed to. change his application to one under: section 
2289; Revised Statutes, for the tracts he settled upon in 1914 described 
; according to the present: governing plat. of survey, subject to.-the — 


: limitation of: acreage prescribed | in that section... His application ~~ 


for any additional land should be rejected. As herein modified, the e 
| decision of the Commissioner is affirmed.. a8 | 


M fodifed. | 


Bee INTERPRETATION OF THE TAYLOR onazina ACT 
ee ioe October 8, 1987 


a TAYLOR Graze Act—Avrmowry OF - SECRETARY. TO - AcoEPT’ ConTRIBUTIONS OF 
_. Fonps' Recervep By State ‘Unpin Scion’ ‘1W0—Use or .Sucr ‘Funps IN 1 
Grazine DisvRICT ae ae ke ee? 

7 ‘The Secretary of the Interior is authorized under section “9 of the Taylor. ax 
Grazing Act to accept. contributions - consisting | of or. including funds” 
= ‘received by a State under section 10 of the ‘act when proffered to: him by. 


thé State or by those vested, under the State law, with control over the =~ 


"expenditure of such funds,. even though the contributions are conditioned 


on his use of the money for a par ticularly specified type of expense incident © 


to the administration, protection, or ‘improvement, of the grazing district 
wherein the funds originated, | 

: ‘There is no need for. modification of | the Executive order of. janeaey: LT, 1873, 

in order to permit a regional grazier to participate in. the expenditure of: 

State grazing funds in the. manner authorized by the State laws enacted 

oe _ pursuant to section 16 of the eae Grazing: Act. . : | 


~. Mareoxp, Solicitor : 


At the. request. of the ‘Directs: of Gas certain aneoulenis: in- 
2 sae among other things, a construction of sections.9 and 10 of the 
Taylor Grazing Act (act of June 28; 1984, 48 Stat. 1269) as amended _ 

by the act of June 26, 1936 (49 Stat. - 1976), have been referred 1 to ae 
for opinion. _ 
. Section 9, as mended, provides i in part: 


ee, Se. The Secretary of the Interior shall also’ be empowered to accept ; 


contributions | toward . the. administration, protection, and improvement of the - 


district, AROnENS | SO. Teceived to pe covered into the’ ta as a sta fund, 
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which’ is: hereby: ‘appropriated. and . mde ‘available until Spanien as ‘the 


/~ Secretary of the Interior may direct, for payment. of. expenses incident to said 
administration, protection, and’ ‘impr ovement,. and for refunds to. depositors. a 


of, amounts: contributed by . them in excess” of their share of the. cost. 
‘Section 10, as amended, provides: | | 


‘That, except: as provided in ‘sections. 9 and 11 hereof. al moneys received. 


_ under the authority of this. Act shall be. deposited. in the Treasury of the United e | 
. States as miscellaneous receipts, but 25 per centum of all moneys received under 


this Act during any fiscal year is hereby made available, when appropriated 
by the Congress, for expenditure. by the Secretary of the Interior for the con- ; 
struction, purchase, or maintenance of range: improvements, and 50 per centum | 


of the money received under this Act during any fiscal year shall. be paid at 


‘the end thereof by the Secretary. of .the Treasury to the State in ‘which the 
grazing. districts or the lands ‘producing - such moneys | are situated, | to be 
expended. as the State Legislature of such State may prescribe. for the benefit 
.. Of the county: or counties in which the grazing districts or the lands pr oducing 
such. moneys are situated: Provided, That if any grazing district or any leased 
— tract is in more than one State or. county, the distributive share to each: from. 
the proceeds of said district or leased tract shall be proportional. to its. area in. 
Said district or leased tract. . | | 


Eight States i in which grazing eee have } eet ei oe 
enacted laws which, in one form or another, place control over the — 
| expenditure of funds received under section 10, supra, partly or — 
wholly in the hands of the district advisory boards created by the 
Secretary of the Interior to advise him on matters affecting the ad- 
ministration of the. Taylor Grazing Act. Thus, the Arizona statute — | 
(Chap. 11, Arizona Laws of 1937) provides for the allocation, to each 


.of its counties containing a grazing — district. established ance: the 


. Taylor Grazing Act, of so much of the State fund as corresponds to: 
the amount originally. contributed by the lands in that district, and. 


for the disbursement of each county fund “upon the warrant of the 


grazing district signed by the chairman of the board of district: 


advisors and countersigned by the vice- chairman thereof andthe y - 
a regicnal grazier in- administrative charge of. said district.” The. me 


statute also provides that the fund “shall be expended as the board 
of district: advisors may direct, within said county, for range im- | 
provements and the. maintenance thereof, -predatory animal: control, | 
rodent control, poisonous or obnoxious weed extermination, or for 
the purchase or rental of facilities or lands within such. county 
— which will benefit. such grazing district or the Dart, thereof within | 
said county.” | | 
 Subsatnelly similar saeites also have, bea: enacted. in Colorado, 
_Idaho, New Mexico, and Wyoming. Senate Bill No. 401, Céilorado, 
approved April 27, 1937; Chap. 28, Idaho Laws of 1987; ‘Chap. 38, 
New Mexico Laws of 1987; Chap. BY, ‘Wyoming Laws of 1987: The 
statute enacted 1 in _ Utah kew’ ise does. not differ materially from the 


2 
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“ee one enacted § in an ae iat it vests control over the spending as 
of the State’s share of Taylor Grazing Act fee funds in the various 
_ district advisory boards without mentioning the chairmen or vice- 
- chairmen or the regional. graziers. Chap. 153, Utah Laws of 19387, °°. 
The Montana statute provides that the moneys “shall be expended 
= only for range. improvements: such. as fences, reservoirs, wells, and — 
. for such other range improvements: situated. within the county or 


counties. and. district as the District. Advisory. Board may approve.” 
Chap. 55, Montana Laws of 1937. In Nevada the statute provides _ 


- that the: money “shall be distributed to the county or counties by. the a 


State Treasurer in such manner as the Secretary of the Interior may 


direct. The State Treasurer shall deposit all money received to the | : i 


credit of the advisory Boards: of the district in which the grazing _. 


7 fees were collected * * *.° Such. money shall be expended within | 
the. said county or oun be for range improvements and. related 


matters.” Assembly Bill 278, 1935 Nevada Statutes, pp. 193, 194.. 
-. The Director of Grazing requests my opinion as to whether on 
Secretary of the Interior is authorized, under section 9 of the Taylor 
Grazing: Act, to accept a cantribution consisting of funds received 
by a State. andes section 10 of that act and by a county, under the 
State law, when the funds are proffered to the Secretary by: the dis- 
trict. advisory board, or others having control over the expenditure a 
of the fund, on condiGon that he. devote it to one or more of the 
specific purposes enumerated in the State law. : 

Apart from a consideration of the. particular State statutes that 


-. have been enacted, this request involves a broad inquiry into the 


Secretary’s power, mes section 9 of the Taylor Grazing Act, to ac- 
cept contributions made by a State. and consisting ot funds reserved ; 
_ by it under section 10 of that act. .I am of the that the Sec-" 
retary” does possess this power. ms 
Section 9 contains no. express or apie restriction ae. as to _ 


OS the identity of the contributor or the source. of the contributed funds. — 


_ Under its provisions, a contribution from a. State j is no less acceptable — = 
than a contribution from anyone else; ‘and it can make no difference 


whether the’ money was raised by taxation, or earned through some 


State proprietary venture, or received pursuant to section 10 as the — 
” State’s share of the revenues derived under the Taylor Grazing Act.» 

| Section 10, similarly, contains no express. prohibition against the _ 
use by a State of its share of those revenues as a contribution under - 


- section 9; nor can any of its provisions be held to preclude such a 
use by necessary implication. The mere fact that section 10 pro- 


- . vides for payments by the United States to the States neither re- ‘i 


‘quires nor justifies a contraction of the all-inclusive language of — 


section 9 by administrative or gedieinl ‘interpretation : so as to. al 
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o hibit States fiom: aki! any cau bueons at. all, or a making. : 


contributions consisting wholly. or partly of the very. funds received _ 


from the United States. In the absence of any language in section: - 2 
9 or in section 10 affirmatively intimating the existence of any such — 


ae exceptions, their interpolation can be justified, if at all, only in order 


to eliminate an otherwise . Proconevan “inconsistency between the | 
two sections. ‘i | aa 
No such inconsistency exists ieee: Tei 1S ee a Situation there, but | 


_. for the implication of the proposed exceptions, ; section 10 would pro- — — 
vide merely for the payments by the United States to the States and 
section 9 for the immediate repayment. of the same funds by the 


States to the United States. The payments to the States are condi- © 


tioned, not on their return to the United States, but on their use at 
the: behest. of the State legislature “for the benefit of the county or. eo 
counties in which the grazing districts or the lands producing such — 


os moneys are situated.” The State thus has a very wide choice both. _ 


- as. to'the method of spending the funds received from the United 


: States and the specific purposes | to which they. are to be put. To say ae 


- that this wide choice permits the State, if itso desires, to turn all or. 


a part of the money, by itself or in conjunction with other funds, 


a _ over to the Secretary of the Interior to be used by him for the “ad- 


ministration, protection, and improvement” of the various districts. Se 
wherein it. originally was raised is not to render section 10 meaning- _ 
less nor even to impair in the slightest: the-sensible character of its. 


| provisions. On the contrary, to hold that the State may not do so 
is to refuse without’ reasonable basis to give full effect. to eae peau | 


meaning of the statutory provision. | 


‘Section 10 does not require the State to expend the funds hoa at | 
such beneficial ‘projects as are carried on directly by the State itself. 


_ The sole restriction is that the funds be devoted to some purpose or 
_ purposes actually beneficial to the county or counties in which the — 


. money originally was raised. The State does not contravene this 


limitation if, instead of spending the money on some State project, . es 
it turns it over in a lump sum to some municipal, Federal, or private — 


: agency for use in connection with some appropriately baneheral activ- | 
ity in which that agency actually is engaged. There is no reason, 


- therefore, why the State may not offer to turn the funds over to the | | 
Secretary. of the Interior for use by him under the Taylor Grazing 


a Act for the administration, protection, and improvement of the graz-- oe 


ing lands in its various counties. Such. a use would promote the 


- interests’ of conservation and can legitimately be, regarded by the 


State legislature as beneficial to the counties where the money orig-._ ; ae 
- inally was raised. By contributing the money raised in each county soe 
to the Secr etary ug such use In that. county, therefore, the State ze 
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ould: be eens the funds weed under section 10 “for. the | 


benefit of the county or counties in which the. grazing districts or. 
the lands producing such moneys are situated.” This would fully 
meet the requirements specified in section 10; and under the broad 


provisions of section 9, the Secretary would be authorized to nee aot 
“o3? the. offered funds as a con ean 


Such contributions, however, have not thus far. been made by any 
of the States entitled to payments under section 10 of the Taylor 
Grazing Act. As has already been indicated, the States have enacted, 

~ Jaws providing for a division of the fund among the different coun- 
ties and authorizing a local group in each county to spend its-share - 
for variously designated purposes. These local groups consist of 


or include members of the district advisory boards set up by the 


Secretary of the Interior under the Taylor Grazing Act; and it is 
these groups who are or may be desirous of. turning aver to the | 
Secretary of the Interior the funds under their control as a ae | 
bution under section. 9 of that act. | a 
_» The action proposed to be ee anne. the State laws thus re-- 
quires two distinct steps, one involving the transaction whereby the 
State divides the fund received ander section 10 among its various — 


- counties and. places each county fund at the. disposal of the local = 


group designated in the State statute, the other involving the pro- 
posed payment of each county. fund by the local group to the Secre- 
tary of the Interior-as a contribution under section 9. . 

The validity of the first step is hardly open to question. Hach ; 
of the State laws fully complies with the. requirements of the Taylor 


Grazing Act both with respect to the division and the expenditure Y 2 


of the funds received by the State pursuant to section 10 of that act. 


No question at all can arise as to section 9 because the division of the 


State fund among the counties and the designation of the persons 
who shall have power in each county to spend the county’s share of _ 


the money does not involve any contribution whatsoever by the State 


; _ to the Secretary of the Interior. If the division of the State fund. a 


is handled in a way which results in vesting the local group with 
title to the local fund, then the transaction clearly involves a. transfer 
of the money by the State to the members of the local group in trust 
_ for the purposes set forth in the State law. If title remains in the | 


State or passes to its political subdivisions, the counties, then the 


members of the local group are agents, rather than trustees, with _ 


power to dispose of the fund in conformity with the provisions of 
_ the State law. In either’ case, the transaction does not invelve any | 
fe contribution by the State to the Secretary of the Interior or any - 
question of the propriety of making or of accepting such a contri- 


=: ‘bution under the Taylor Grazing: Act. 
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These ucstione together with | several others ae yet saeneioned: a 
- all do arise, however, in, connection with the second step whereby ae 
~~ Jocal groups are’ planning to turn over the funds at their disposal — 
_ to the Secretary of the Interior as a contribution under section 9.. 


So far as the making of such contributions is concerned, the reasons 


already considered, which would permit the State itself to make the _ 


contributions ‘directly to the Secretary without violating the Taylor. | 
Grazing Act, likewise enable the local groups to do so either-as the — 


authorized agents or trustees designated by the State. It is imma-.” | 

terial that the money being contributed under section 9 originally ed 

was received by the State under section 10. The only requirement a 
which must. be met in spending money “received: by a State under 


-section.10 is that. the expenditure shall be “for the benefit. of the 
county or counties in which the. grazing districts or the lands. pro- 


- ducing such moneys are situated.’ » Each. of the State laws assures. 


full compliance with this requir ement. not only by providing for an: 
appropriate division of. the State fund among the counties but also” 
by permitting the county funds to be used only for certain specified : 
purposes Ww hose beneficial char acter, W1 ithin oa means of section 10, 
is not open to dispute. ; | 
. There remain, however, per i ee not. feet Sukie oe “The : 
- first is whether, under die State laws, the local groups are author- 
ized to transfer the funds at. their aecail to. the Secretary of the 
Interior as a. contribution under section 9 of the Taylor Grazing 
Act, or whether they themselves must disburse the local. funds piece- 
| meal! for some project or projects beneficial to their respective coun- 
ties and directly undertaken or controlled by them. While this is 
a question of State law as to which I cannot speak: with authority, I 


‘personally see no room for a reasonable difference of opinion so far 


as concerns the: statutes here under discussion. I do not: believe any 
- of those statutes can properly be held to prohibit a local group from — 


using the funds at. its disposal for the purpose of making the con- 


. tribution under section 9 of the Taylor Grazing Act. The State — 
_ statutes, it is true, all limit the local groups to purposes more specific 


than “the administration, protection, and improvement. of the dis-— 
trict.” In some cases, iadecd: the State law includes purposes which 


by ‘cannot be achieved aude the: Taylor Grazing Act; but it does soln. 
a way which permits, rather. than compels, the ical group to devote 
~ the funds at its disposal to such purposes. (E. g., the Arizona law, 
: quoted swpra, which authorizes the funds to be expended, among 


__ other. things, “for the purchase or rental of facilities or lands within: 
such county which will benefit such grazing: district,” whereas the 


_ Attorney General has ruled, in an opinion dated. May. 14, 1937, that 7 
om funds derived from contributions are not available for such Sa ede 
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= ne peace, of section: - 3736 of the ovised ee prohibiting thea 2s 
purchase of land on account of the United States “except under a 


- Jaw authorizing such purchase.”) Each local group thus is free, 
without violating any trust imposed or authority conferred upon it. 
under the State statute, to condition the contribution to the Secretary 


of the Interior on his use of the funds for somé purpose or purposes .— | 
“specifically authorized ae the State law nu not pe by Fed- 


eral law. 


While the eats eroups “ane may aes Hie rope contributions — 


to the Secretary without violating. either State or Federal law, a 


- - question still remains whether the Secretary may with equal pro- — + 
.. priety accept and use the money under section 9 of that act. Section | 
9 empowers the Secretary | “to accept contributions toward the admin- 


istration, protection, and improvement of the district” wherein the 


es originally was raised, and to devote the: donated funds to the 
“payment of ee peneee iaeene to said administration, protection, Hn 


: and improvement * * *.” Because the State laws limit the use 


of section 10 funds to a small list of specifically enumerated pur- > | 
_ poses, such as range improvements and maintenance, rodent control a eos 
‘and poisonous weed extermination, a local group could not, without 


: exceeding its authority, make a general and unlimited ‘contribution 
“toward the administration, protection, and improvement of the dis- 


ne trict.” * It would have to limit or condition. the Secretary’s power 


to use the contributed funds to one or more of the particular pur- 


a ‘poses specified in the State law. This raises the questions whether : 
section 9 authorizes the Secretary. to accept such limited contribu-— 
-~ ..tions under any circumstances, and whether he may oe SO. under the’ : 


circumstances here actually presented. | 
‘There is no express prohibition. in the Taylor Grainy ee ame | 


Se éhe acceptance of conditional contributions by the Secretary. of the 


Interior, Nor is there any basis for ‘implying any general prohibi- | 


tion that would preclude the Secretary from accepting funds offered _ 


for particular purposes which not only are permissible under the act | 
_ but which he actually intends to achieve and for which he would have - 
to use Federal funds if he rejected the contributions. The only rea-— 


..  gon'I can perceive for any implied restriction on the Secretary’s 
. power to accept conditional contributions is in order-to protect him . 


| % against the necessity of devoting contributed funds to purposes that : 
are prohibited by the act or that he may find inexpedient to fulfill — 
after having accepted the contribution. It may be conceded that the — 


a Secretary has no authority to accept or to use contributions that are | 4 
limited exclusively. to a purpose or to purposes which he is not au-. 


thor ized to accomplish. But beyond Ss no implied. limitation on 
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s his power aaa sae 9 is necessary or desirable. Tadaad: there 
- is no reason to deny the Secretary the power to: accept a contribution. . 


- partly limited. to: illegal or unauthorized purposes so long as he is — 


allowed a choice, under the terms of the gift, as to which of the “= 


| specified purposes he shall achieve through use of the. contributed © _ 


funds. To hold that the Secretary i is authorized to accept such con-_ 


-. tributions is not to hold that he is compelled to accept them or even 


to devote any part of the funds, after acceptance, to the: illegal or 


| unauthorized purposes.. Similarly, to hold that the Secretary is free 
to. accept. contributions limited to particular — purposes which he is 


authorized to achieve is not to compel him to expend the. contributed : 


funds for the specified purposes if it later proves unnecessary or in- 
advisable to do so. The Secretary can refrain from spending any 
—or all of the money without violating either the conditions on which’ 
the. gift was made or the provisions of section 9, which expressly 
authorize the refund of unexpended contributions. | 
On the other hand, effective administration of the Taylor Grazing 
Act would be hampered. very seriously by a denial of the Secretary’s _ 
' power to accept. conditional contributions. » So far as private con- 
tributors are concerned, it is, of course, impossible to foretell just 


how many would be deterred. from making any contributions at all 


if denied the privilege of specifying the kind of items for which their | 
_ money should be spent. Yet there is, at least, a real. possibility not 
only that very. substantial amounts would thereby’ be lost to the 
United States every year, but also that those amounts would actually 
have been available in lieu of Federal funds for the payment of ex- 
_ penses necessarily incurred in any event in the administration of the 
- Taylor Grazing Act. ‘As for nonprivate contributors, to deny the — 
Secretary’s power to accept conditional contributions is to prevent — 


him from receiving the very substantial sums. already authorized and | : 
. presently proposed to be given him under and pursuant, to the laws 


4 of at least eight important. States. In my opinion, section 9 cannot _ 


reasonably be held. to impose this Geasie and useless Limitation on 
the Secretary’s | power, — | Sn 
The various purposes sosntets in aie Sinted aws all happen to be hae 
ofa t ype which may fairly be regarded as incident to. the “adminis- 


tration” and. the “protection” and the “improvement” “of the district” © 


within the meaning: of section 9. But in my opinion it would be — | 
| enough if they were incident only to one of the general purposes set 
forth in section 9. The vague, overlapping terms used in section 9 ~ 


. hardly justify an. assumption that the Congress intended to preclude 


. the acceptance of a contribution unless it could be used to serve all — 


ae res purposes at once. It is even ess likely that the a? in- ace 


234 DECISIONS OF THE DEPARTMENT OF THE INTERIOR  [Vol. 


r tended to ‘prohibit the Secretary from. using contributed funds for 


the payment of expenses which are incident only to the administra-— OG 


tion of the district, or to its protection, or to its improvement. Any — 
one of these purposes is sufficiently important and appropriate, in 
connection with the conservation of: the range sought to be achieved _ 
under the Taylor Grazing Act, to form a legitimate subject of ex-— 
penditure thereunder. There being no real reason to the contrary, | 
I am of the opinion that a-contribution for-any one or more of these 
three general] purposes, or for some particular purpose or DET DOnts: 
incident to one or more of them, is acceptable under section 9. | 


There remains only a, question concerning the applicability. of the — 


following language in the Executive order of J anuary 17, 1873: 


persons holding any Federal civil office by appointment under ‘the Constitution 
and laws of the: United States will be expected, while holding such office, not — 
to accept or hold any office under any State or Terr itorial: gover nment,: or un der. | 
the charter or ordinances. of any municipal corporation. ia : 

7 Assuming that.the foregoing provisions apply to the regional oraziers 
appointed by the Secretary of the Interior under the Taylor Grazing 
Act, the question arises whether a modification. of this: Executive © 
orl is necessary before the regional graziers can function at all 
with respect to the expenditure of State grazing funds pursuant to 
State law. This question does not arise as to members of the district 
advisory boards, who were exempted from the application of the 
Executive order of January 17, 1878, on June'17, 19387, by Executive 
Order No. 7636, promulgated pr iy for the purpose of enabling 
| Sue county, and municipal officers to serve on such boards, » 

In my opinion, no such modification is necessary in order to permit 
regional graziers properly to participate in the expenditure of State 
grazing funds under State law. Such participation in no sense con- 
- stitutes either an acceptance or a holding of an ofiice. under a State 
- government within the meaning of the Executive order of J anuary © 
17, 1873. The State laws here under consideration merely authorize 
certain Federal officers. or employees to. perform certain acts on be-— 
half of the State. This may give rise to an agency or a trust rela- — 


. tionship between the Federal officer and the State, but it constitutes 


‘no appointment of the Federal officer to a State office as well. The — 
State statute creates no new State office separate and distinct from the 

Federal office. It merely authorizes whoever happens to be the incum=: — 
bent of the Federal office to perform certain acts on behalf of the State. 


- It gives him no separ ate tenure of office and no authority which is not 


| wholly dependent on and controlled by his status as a Federal officer. 
It gives him his authority not as the holder of a separate office under 
_ the State but as the holder of a Federal office who. - conveniently can 
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further the. interests of the ane in canis eee matter. “There, : 
therefore, is no need for modification of the Executive order of Jan- 
—uary 17, 1878, in order to permit the regional grazier to participate 
in the expenditiine of State grazing funds in the manner authorized 
_by the State laws here under consideration. | . 
In view of the foregoing discussion, it is my opinion dhe ths 7 
_ Secretary of.the Interior is authorized under section 9 of the Taylor — 
Grazing Act to accept contributions consisting of or including funds — 
received by a State under section 10 of the act when proffered. to him 
by the State or by those vested, under the State law, with control over 
the expenditure of such finds. even. though. the contributions are 
conditioned on his use of the money for a particularly: specified type. 
of expense incident to the administration, protection, or improve- 
ment of the grazing district wherein the funds originated. : 


Dec eraba October 8 , 1937. 
TT. A. Waurers, 
first: ne Secretary. 


ALASKA PACKERS ASSOCIATION, ET AL, 


| Decided October ‘45, 1987 


HomesTEap APPLICATION—ALASICA—SoLpIERS’ ADDITIONAL Erey—Act or yA, 


- 18, 1926.. 


- The act of April 13, 1926 were Stat. 243), ‘entitled: tet Act £6: authorize depen 
_ ture from the rectangular system of surveys of homestead claims in Alaska — 


and for other purposes,” ” 4s applicable only to homesteads requiring settle- _ 


-tnent and residence for the periods required | by the homestead: law and is 
not applicable to the location of soldiers’ additional. scrip. — ih ok | 
An application for. soldiers’ additional entry for a tract in Alaska sopene : 


both sides of a. meandered : body of. water cannot. be favorably considered a 


under section 11 of the regulations (Circular 491) relating. to applications. 7 
for unsurveyed public jJands in Alaska. | | 


| CHAPMAN, Assistant Secretary? 


' This is an appeal filed by the or ‘Packers. easton from a 
decision of the Commissioner of the General Land Office rendered, _ 
December 21, 1936, which rejected its soldiers’ additional homestead 
application, Anchorage 08326, on the ground that the land as shown 
_ by the plat of survey ther eof was not compact nor approximately — * 
rectangular i in oe! as s required by the act: of April 18, 1926: (44. Stat. a 
243). : Ps 
The plat or survey s shows the cere aS ae an Sionwated - 


_ pentagon, but two of which boundaries are in cardinal directions and 


_ as ompieely surrounding a lake which the: ‘surveyor was ; directed ig: 
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- "meander by the Comrise, The g QTOSS area. Is chown: to be. 68. 19. 


ACTES, the area of the lake 35.55 acres, oe 32. 64 acres of land 


area. 
‘The nee of May 14, 1898 (30 Stat. 409), eceade the oi paatead 
land laws, “including the right to enter surveyed or unsurveyed lands 
under provisions of law relating to the acquisition of title through 
soldiers’ additional homestead rights.” The act of May 3, 1908 (32 | 
Stat. 1028), Bene section, 1 of. nee act of wed 14, 1908, contains , 
the proviso : - : | | , oe 


- That. every person who is 5 qualified under existing laws: to ‘make on 

: entry of the public lands: of the United States who has settled upon or who 
| » shall hereafter ‘settle upon any of the public lands. of the United States situ- 
ated in the district of Alaska, whether surveyed or unsurveyed, with the inten-— 
tion of claiming the same under the homestead laws, shall, subject to the 
_ provisions and limitations. hereof, be entitled to enter three hundred and 
| twenty. acres or a less quantity of unappropriated. publie Jand in said ‘district 
of Alaska, re any of the land. SO ‘settled upon, or to be settled upon, is. unsur- ; 
veyed, then. the land settled upon, or to be settled upon, must be- located in; a | 
rectangular form, not more than one mile in length, and located by. no and 
south lines run according to the true meridian ; SO ; 


The act of J uly 8, 1916 (39 Stat. 352), as: eae by the at of 
June 28, 1918 (40 Stat, 632), limited settlements with an intent to 
claim under’ the homestead laws to 160 acres, and section 2 of said 
act, where the surveys had not: been extended to the land, provided 
for a survey that shall follow the general system of land surveys — 
upon a showing of due compliance with the homestead law in the 
matter of residence, improvement and cultivation without. expense . 
to the entryman. Sections 1 and 2 of the act of April 18, 1926 (44 
‘Stat. 243), entitled “An Act to authorize. departure from. the rec- 
tangular system of surveys of homestead claims | in n Algska; and for — 
other. purposes,” read as follows: : | 7 


st That the provisions of the AGE of } May 14, 1898 (Thirtieth. Statutes at Large, . 
.. page. 409), extending the homestead laws to Alaska, and ‘the Act of March 3, 


| 1908. (Thirty- second ‘Statutes. at Large, . page 1028), amendatory thereof, in- 
so far as they: require. that the lands so settled upon, or to be setiled upon, — . 


if unsurveyed, must be located. in rectangular form by north and south lines 
| “running according to the true Ineridian, and marked upon the ground by. 
permanent monuments at each of the four corners; and the provisions of the | 
Act of June 28, 1918 (Fortieth Statutes at Large, page 6382), ia so far as they 


= require that Surveys executed thereunder, without. expense to the claimant, 


. must follow the general system of. the public. land surveys, shall not apply — 
where, by reason ‘of . the local or topographic conditions, it is not feasible or 
economical to include ‘in a rectangular form with cardinal | boundaries” the a 


7 lands: desired; but all such claims must be compact and approximately rece | 
- . tangular-in form, and. marked upon the ground by permanent: monuments at 
a a oe and the. entryman. or claimant shall conform his boundaries 
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thereto. In all other respects. tiie claims will be in i eontatntey with the ‘pro- | 


7 visions of the aforesaid Acts (U. S.C, bd supp., title 48, see. 879). 


Sec. 2. That if the rectangular system: of the public land surveys 1 has. not. 


2 been extended over the lands included ina soldier’s additional. homestead entry, © rae 


. authorized - -by the aforesaid Act of May 14, 1898, as amended by. the Act of a 
March 8, 1903, or a trade.and manufacturing site authorized by. section” 10 of. 
the first-named Act, the entryman or: ‘claimant may, upon the approval of the 


: register and. receiver, make application to. the public survey office for'an ‘official ae 


survey of his claim, accompanied by a deposit of the estimated - cost of the 


| . field -and office work: incident : to the execution of - such: ‘survey. ‘Upon. receipt ; 
of the- application and its accompanying ‘deposit | the public survey office, will 


ao immediately issue appr opriate instructions. for the survey of the lands involved, | im es : 


to. be. executed by the surveying service. of the General Land Office not. later 


_ than the next surveying season under the direction of the supervisor of surveys, 
unless by reason-of the inaccessibility of the locality or other conditions the ©. | 

- supervisor of surveys decides that it will result to the advantage of the Gover- ieee a 

' ment or claimants to-have the survey executed by a ‘United States deputy sur-- 

-.  ¥eyor, in which’ event the laws and. regulations now governing the execution. . eee 
of.the surveys by United ‘States deputy surveyors will be observed: pe S. wie 


8d supp., title 48, sec. 880). 


In the Instructions issued J uly 3 31, 1926, ee ie: act of f Apri 13, Z : a 7 


a : 1996, Circular No. 1087 (51 L. D. 415), it is declared : 


Ta locating claims under the. homestead acts as applied. to’ pee “ahiete, a : £s 


- reason of local or topographic conditions, it-is not feasible or economical’ to.” s 


include in a rectangular form with cardinal. pouudaries the lands desired, the 


<3 ~ act of “April 13, 1926, permits: settlers to depart from. such restrictions in. the” 


“s paatter: com the. form. of: their claims ‘and . ‘the direction- of - their. ‘boundaries. bs 


% Onder ‘the- conditions: recited in the law as justifying such. departure it will. : 


be. sufficient that the claims shall be compact and. approximately rectangular ae 


in form, and wwhere..a departure from. cardinal courses in the direction of bound-.. | 
ary lines is: necessary,. in order to include the lands. desired, there will. be ‘no 


- restriction. as: to the amount of :such departure. The modifications. of former ' 7 : 


practice in the ‘matter of form and® ‘direction of | boundaries is not to -be. ‘con- 


. strued,. however, as. authorizing the lines of the: claims to be uuduly. extended. 


in any such manner as will be productive of long, narrow strips of land depart- at, 


: e ing materially from the compactness. of the tract as a whole. 


That part. of the. regulations relating to applications for unsur- 


pas public: lands i in es section 1, Cireular ae 0. 404, Ce : 
the following paragraph: | oe : et 


Except for. the: protection of feetecats rights ‘acquired. by actual occupancy, _ 


. the land ‘applied for must be. taken. by the applicant in rectangular’ form, and — 2 


the. lines must. follow the ‘true cardinal points as. nearly as. they may. be." — 


ai determined, unless departure’ from ‘such restrictions is. authorized. by the acti ; 


of April 13, 1926. (44 Stat. 248), and except in cases of preference rights acquired | ie | 


“by actual occupancy, nO: application under said act. will be favorably considered : 


ae which embraces. tracts of. land. situate upon both. sides of a salmon ‘stream. or e 


. “navigable. or meanderable body of. water. The land must be nonmineral Per 
. character, and no claim. whatever may include in excess: “of 160 acres of ‘such ane 
as _ Ltalies supplied.) : . = 
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Tn vlew- ie the provisions of the statutes above qieeas it seems 
clear that the provision of section 1 of the act of April 13, 1926, 


: supra, authorizing a departure from the rectangular system af sur 
-- -veys, is applicable only to homesteads requiring settlement and resi- _ 


dence for the period required by the homestead law and which, under. 
| “the act of June 28, 1918, may be surveyed without expense to the | 

alread In the. case. of ponies A. ends Ve L. ‘D. 93), 3 It 
ds said: | 7 


| While a soldiers’ additional right is paieee: classed as a nonestede it.is. te 
“not in fact a homestead: entry. Cornelius J. MaeNamara (38 L. D., 520); — 


= William M, Wooldridge (33 L, ‘D., 525). It is a right to make private entry 
. by a soldier who in his origina] entry obtained. less than: one hundred and sixty 


_ acres prior to passage. of the act making the. grant. “TG amounts to al — Or. 


‘Special consideration’ for. private entry of land. 


It has also been held that in the restorations of rats reservation 
: Jands to homestead, town site, timber and stone, and mining laws 
(Frederick W. M oReynolds, 40 L. D. 418) ; to homestead, town site, 
desert land and mineral land (Milton S. Gunn, 39 L. D. 561); to 
homestead and town site laws (Newton Dewter Buroh, 40 L. D, 54) 5. 
or to homestead entry only (John Morton, 43 L, D. 995), such lands 
. were not subject to DP EEaae we location as. soldiers’ additional 


2 Beri. 


The concision. that the provisions: in chee act of April 18, 1926, 
authorizing a departure from the rectangular system of surveys ae a 
certain specilied conditions, apply only to homesteads requiring set-. 
tlement, is. reinforced by the fact that section 2 of said act provides 
for the survey of soldiers’ additional. homestead entries according to 
rectangular system of surveys at the expense of the claimant. - 

It is very obvious from the plat of survey that the. land was not 


- " gurveyed according to the rectangular system of surveys. It seems — 


: from the affidavit of the deputy surveyor that the reason that he did 


not run the south lineeast and west, and the west line north and - — 


- south was because the applicant did not need the land, a reason that 


does not justify a departure from the rectangular system of surveys — 


in any circumstances.. Moreover, the tract as surveyed embraces both 
* sides of a meandered body of water, which precludes favorable con- 
sideration of the application under section 11 of Circular No: 491, 


supra. BK or the | reasons ee the decision. of the Commissioner a 


7 ; affirmed. 
| | Affirmed. 
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HANS SEVERSON » 
i . Decided October 15, _— 
_ ALASKA—Sunvey, 


- Section 2 of the ‘act of July. 8, 1916. (39 Stat. 362). sinenaiie the: homestead 7 

Rss in its application. to Alaska. and for other _purposes, providing - for a — 

.. free Survey, is. applicable only to homestead. entries and to settlements made 

with a. view to such. entries: on land Properly subject to homestead HenEEy: . 
ALASKA —HOMESTEADS, | : | ewe eae ee 

Section 2258, Revised: eae inhibiting homestead ent upon. Jands’ deeb 7 


ally settled and occupied for the purpose of trade or business,” was repéaled ¢ 


by the act of March: 8, 1891 (26 Stat. 1097, U.S. C.. Title 48, see. 161), and 
- ho similar inhibition appears in the present. ‘homestead law. Section: 2290, | 
Revised: Statutes, ‘however, requires an affidavit by an applicant for home | 


stead entry that itis “honestly and in good faith made for the purpose — | 
- of actual settlement: and cultivation.” ~The homestead law, ‘therefore; ‘does 
~~» not contemplate that the right of entry shall be exer cised by. one who makes a 


. settlement primarily. and. chiefly for trade: and. business. and not. for. agri 
cultural purposes. : fie 


| Cuarman, Assistant Seoretary: 


. Hans Severson has appealed. from a decision of chee Commissiones 7 
oa of the General Land. Office rendered J anuary 16, 1937, which based 


upon a report and recommendation of a special agent, held his ap- 5 


| plication for a free survey, Anchorage 08180, of a tract of 160 acres. 
~ more or less. of unsurveyed land on a Se eninsule jutting out. into 


~» Tiiamna_ Lake, Alaska, for rejection, but advising him that he might | 

4, apply for a trade and manufacturer” s site: concE nS not pee rae 80 aoe 

~ acres of .the land: 7 | a 
‘Tt appears from. ae showings of the ie ‘chat lie. tae eaided Pes 


- on the land since J uly 1925 and has a family of eight children; that . 


-. he has one-half acre in cultivation and but a small part. of hie land 
is cultivable; that the improvements consist of a home, store, build- 
.. Ings, and soveral warehouses valued at $5,000. It appears front: the — 

reports of special agents that Severson. had lived on the land with — 


his: family: for: 10 years and maintains a trading post and conducts - 
the post office thereon; that ‘in addition to his residence he has a. 
_ store, roadhouse, tool’ shop, warehouses and.a dock from which he 
‘puns. a freighting boat; that the applicant has a small garden but: 


_. that the land is said to. be unfit’ for cultivation ; that the land. is non- _ 


mineral, not. occupied or improved by any Indian or Eskimo, con- 


tains no medicinal spring, ig unreserved, and has no value for-power 


: purposes. The agent was further of the opinion that the restriction. 
in the homestead law as to shore space along navigable water — . 


a be waived under the. act of Ju une 5; 1920. sa Stat. ue 


a 4 Modified March. 16, 1938, (A-20010). 
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‘ "Section 2 of the act. of Jaly 8 1916. (39 Stat. +352), mncndine the a 
i: homestead. law in its application to Alaska and. for other be , 


- -provides: — | "1s 7 
 §SEc. 2. That if the system | of public surveys has not been extended. over the 


- | land. included in a homestead entry, the’ entryman may, after due compliance i 
with the terms of the homestead law in the matter: of residence, cultivation, 


and improvement, submit to the register. and’ receiver a showing | as to such 


: compliance, ‘duly corr oborated by. two witnesses, and if such evidence satisfac~ 7 


_ torily shows that the homesteader is in a position to submit. acceptable. final 
_ proof. the surveyor general. of the Territory will be ‘80. advised: and will; not: 


~ Jater. than the next. succeeding surveying season, issue. proper instructions 


for the: survey of the land so entered without expense to the entryman, who — 
7 may thereafter submit: final proof as in similar. ‘entries of surveyed lands. — 


. So. far as. practicable, such survey shall follow. the. general system | of public- = 
seteegs iand surveys, and that the entryman shall conform his boundaries thereto: — 

—_ Provided, ‘That. nothing herein . shall ‘prevent. the . homesteader from. securing ‘ 

foe earlier action on: his entry by a. special survey at his own expense, if he so elects. os 


It is clear that the right of a free survey’ is applicable. only tit oe a 


. 5 homestead entries and to settlements made with a view.to such entries a 


on Jands properly subject to homestead entry. The right to a free a 


_ survey, therefore, turns .on. the. question. whether the use of the land _ | 


a _ for trade and business by the aponcan legelly disqualifies h him from | ; vee 


: _ making. such entry. — 


Section 2258, Revised Stattites, hibited ‘homestead. entry. upon 7 
—dands. éqctually settled and occupied for the purpose of trade and— 


: business” and ‘under. this statute the Department held that one who. a 


’ occupies and is making use of public land for business purposes, prior " 
to entry thereof, is precluded from. appropriating such land under — 


—-. the homestead law (Fonts v. Thompson, 6 L. D. 332) and on rehear- 


“ing (10 L. D. 649). Section 2258 was repealed by the act of March 
8, 1891 (26 Stat. 1097, U. S. C., title 48, sec. 161), and no similar 

inhibition appears in the present homestead law. Revised Statutes, 

- section 2290, however, requires an affidavit by an applicant. ofa home- act 3 
‘stead entry ‘that it,1s “honestly and i in good faith. made for the pur-- az 


Sas pose of. actual settlement and. cultivation” cand. the Department has 
held in Northern Pacific R. R: Co. et al. v. Waldon (24 L. D. 24, 


1897) that the homestead law does not contemplate | that the right a ee 


| “of entry. shall be exercised: by one who makes settlement. primarily 
and chiefly for trade and business, and not for. agricultural purposes. — 


a The allegations: of the entryman, as well as the reports of the spe- | ~ ne 
cial agénts as to. the character and-extenit of the improvements. and 
the use of the land, rather indicaté that. the purpose in occupying a 


. the land was for trade and business, , and’ residence was. merely. inci- 


se dent to’ the accomplishment of that. purpose. The facts related are,. a 


3 however, somewhat meager. The Commissioner’ Se decision will; . - 


oon therefore, be affirmed without prejudice to a ‘supplemental showing 


ae 2 forth such facts relating to. his occupation of the. land that will ten 
te show that the land was occupied for the primary purpose of 
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2 by the pone in coae ais! =e action 20, Circular 491, faa 


home. A copy of this. decision. will. be transmitted to the speci: 


agent in charge, Division of Investigations, San Francisco. be ee, 
7 A firme. DoE 


. HENSHAW v. ELLMAKER > 
Decided October 15, 1987) 
| PRAcTIcE—REs JUDICATA. os | | | | 
Henshaw filed a ‘protest: against a timber Has stone. application filed in “4988, ety te. 
° alleging prior purchase in 1908 of the land from the State of California a : 
~ by: his ancestor | and .continuous. possession and use ‘thereof. since by his. | 
ancéstor or his heirs for gr azing, that.the land had. BO commercial timber. . 
_ upon it, that the: selection. ‘of the land by the State had been rejected in. . 
- 917. The- Commissioner of the. General Land. Office dismissed ‘the protest a 
_ for the reason that the: selection of the land by. the State had been rejected he 
yin. 1917. Protestant after due notice of this ‘dismissal, took: no action in | 
that procecding but thereafter | filed a. contest affidavit: alleging substantially. 
- the same. facts: ‘as. alleged in the former protest, which the Commissioner 
- dismissed | on the grounds (1) that the- charge stated nothing that was not — 
- known to his office and was subject to dismissal, therefore, under: Rule 1. 3 
of Pr actice, anid: Can that the charges, in the former protest and ‘present a - 
contest were the same... Sosy 
| Hebd: “ay That. the contest affidavit ‘dia. ait allege" causes of. invalidity ee 
-2 . the. timber. and ‘stone: application. shown. by. the. records,» put extraneous - 
matter, and that the first. ground for dismissal was unsound ; on 
7 (2). that. the contest affidavit raised the same issues between the same er a 
be, parties concernitig the same subject matter that. was raised in the pre-. | 
- vious protest: and. the matter was res judicata, although in the decision 
_ _ On. the previous protest: no consideration. was given to the question of - the . =. 
: value of | the land for. timber; which was not. a. . basis: of, contest but. of. sate 
protest. | fe eee a ee - : 
| Stare SeusoTiow—Coror OF pee: 


Where the record’ of a. State selection. shows that notice of paheslation: inerect <= '* 
: ae served on the Surveyor General and Register of. the State Land ‘Office, 
and that no action was: taken by the State’ to substitute valid base and. 
“make good: the selection, and claimant of the land ‘under. the State selection — 
i. admits. in ‘his protest. and subsequent contest against. a later timber and — 
| ~ stone application for the ‘land- that he knew of the cancelation. and does — 
~ not allege that his‘ predecessors in. title had: no timely notice thereof, and 
. official notices issued ‘by the State: Land Office show service of such notice ‘bs 
. of cancelation. on his ancestor in. title, those. who held, the. asserted. title. : 
from the. ‘State and. their SUCCeSSOrs | in intexest. must. be. charged. with on 
: notice, that the certificate. of purchase from the ‘State and. any deeds: pur- a 
jeu porting to convey rights ‘thereunder. did” not colvey. title to the land and. 
- that henceforth occupancy of ‘the land. was without claim. in good faith 
-_ under. such’ a title. | ne “ot 
a 125897391 OL. 56-18 


[Vol 





’ Mere. ‘occupancy. of ees lands and: fale: improvements thereon: give - ‘no ee 


vested right. therein against. the United States or any purchaser therefrom 
and an occupant must show that he occupies the land under some > proceed 

«ing or law that at least gives him a right of possession. ed 

= Sparks vy. Pierce, 115, U. 8S. 408; Keller Vv. Sa da (11. L. D. 140), cited 


and applied.: 
Mere use of public land for grazing is by sufferance of the United States 


. and not by right. 
| Buford v. Houtg, 183 U. ay 320; “Omaechevarria v. Idaho, 246 U. S. 352, 


cited and applied. . 


Coror OF ‘Trree-—Occupancy IN Goon Parrn. 


The: act ‘of December 92, 1928 (45 Stat. 1069) requires: that occupancy in 
_ ood. faith under claim and color of title Should be in good faith, and there | 


can. be no such’ thing: as good faith in an. adverse holding where the party oo 


- knows that he has no title, and that, under the law; which he is presumed 
to Iknow, he can acquire none by his ; occupation. 


7 ~ 


| Crarman, Assistant. Secretary: 


“October 12, 1983, F lorence B. Ellmaker filed biniber and: stoner © 


application, Sacramento 028664, for the NEY,SEY, Sec. 4, T. 19 N., — 
R12 W., M.D. M. Rejection of the application was affirmed by 
the Department. for failure to’ show that the land was chiefly 
valuable for timber but without prejudice to a further showing of 
such value. Thereafter claimant filed supplemental showing which’. 
was held by the Department i in its decision of August 13, 1935, tobe 
‘sufficient. to establish that the land was chiefly valuable for timber: is 
Further proceedings ensued i in. which claimant: made publication and — 
wag ordered to deposit the appraised price. of the land. October 19, 


1935, Griffith Henshaw filed what was styled a protest against. the: as 


application a in substance alleging purchase of the land on September . 
6, 1906, by Tyler Henshaw from the State of California and the issu- 
.ance of a certificate of purchase by- the State in ae 1908. a is. 
- further averred i in ‘the protest: 


o Roe that the. State of. California selected the: said tract from the “United wee Pee 
States in a selection numbered Serial 0930 San Francisco and that the said. - | 
selection was on. the 27th day. of. November, 1917, rejected by the Hfonorable 


Commissioner of the. General. Land Office on account, of invalidity + in the base ~ 


~ Jands_ offered. . 


Protestant further ¢ avers conveyance’ in “1909 by Tyler Heashay to. 


William B. Henshaw and that the latter died in 1984 leaving a will 
~~. In which. decedent's interest passed to protestant, his tnother and 
- sisters as coowners. Continuous possession of the land and its’ use 

for ‘grazing purposes is alleged by. Tyler | Henshaw and. his | suc- 


cessors in interest; that the land has no commercial timber’ upon it, 


but. trees valuable: only for firewood. and. that its chief value is. for : 


; 7 ae, ‘By. aon of December 10, 1936, the Commissioner of 
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3 the ‘General. acd Office dismissed. the protest for the reason . ae 4 
State selection 0930 had been finally rejected and. the case closed 


_ November 27, 1917, and that the matter of purchase from the State 
and the refunding of purchase price was not within his control and 
that such matters should be adj ae between the pe or settled 1 mn 
the local courts. | a 
_ Due service of this seach was mands on uotsetants: sane Decem-” 
ber 19, 1936. But no further action was taken by protestant, but on 
- February 4, 1987, Griffith Henshaw filed a contest affidavit, charging: 
That said land is, and at all times ‘hereit mentioned was, chiefly valuable for | 
grazing and has no value for the. timber thereon; that continuously since the 


month of September 1906, the said. land: has been. occupied by aud has been in 
- the possession of the undersigned, or ‘his predecessors in interest, who in the — 


said, month - -of September 1906, purchased — the said tract. from: the State: of 7 
California, and that. undersigned. and. his_ predecessors in interest ever. since - 


have: paid to ‘the State of California all taxes on said land, and have’ improved | 
the said. land by removing. rocks: therefrom, building trails thereon,. clearing . 
brush-and small trees therefrom, and in many: other ways, and have’ e continuously = 
used. the. said land for grazing stock thereon. 7 | 
By decision of April 2, 1937, the: eo ee held its contest 6 
dismissal on the ground that. the charge stated. nothing that was not © 
_ known to his office, citing Rule 1 of Practice as authority for that 


action. He, however, also. held that the charges in the former pro-. .. 


- test. and the present: one were substantially: the same. Henshaw ‘has 
_ appealed to the Department : from this decision. | : 


The charge above-quoted _ did not allege causes of invaligity- eee 


illegality of the timber and stone application shown by the records 
of the Land Department, but extraneous matter which obviously the | 
record did not show, and the reason given was not sound. .The con- 


test. affidavit, ioneree raised the same issties between the same parties . 
- concerning che same subject. matter that .was raised. 3 in: the previous ae 


a protest and the. matter was res judicata. “Tt is true that. j im the deci- a 
sion of December 10, 1936, no. consideration was given’ to the issue 


| whether the land was. chiefly valuable’ for timber, but. the charge - = A 
‘Taising this j issue was not one in which the contestant alleged a better 


: right which would form the basis. for a contest in its proper meaning, 


but was in the nature of a protest in the public right. charging inva- _ 3 


lidity in the timber. and. stone application, which charge the Com- | 
- missioner -was: free. either to entertain or disregard and which, in 


--view of the prior departmental adjudication, he did disregard, | Ag * 


to: the’ distinction between a protest and’ a: contest. proceeding i In 1 the ae 
a Land Department, see Lane v. Hoglund, 244 U. S. 174. te 
It has been held by the Department i in cases without number thiat ae 
the doctrine of res judicata i is applicable to proceedings before the. - 
* Land ‘Department 3 in order that there may be pay of action and re 
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oo to avoid further vexatious aon but this: Pee is ‘not cooled 
_ where the land remains within the. jurisdiction of the Department: and °° 
in order to promote substantial justice (Osborn et al. v. Knight, 23 
_-L.-D. 216), or to rectify the erroneous denial of.a statutory right 


- (Osborn et al. v. Knight, 22 L. D. 459) the. only» course is for the 7 - . 
oe Secretary to exercise his supervisory power. : 


It is well settled that land in the actual possession and occupancy 
aa one under claim of. right or color of title in good. faith is not. _ 
a subject. to entry by another. Burtis v. Kansas - (384 L. D. 804) 5 7 
‘United States. v. Hurliman (51 LL. D. 258); State of New Mewico, — 
Robert M. Wilson, Lessee v. Robert &. Shelton and John 7. Williams 
(54 I. D. 112); Ben S. Miller (55 I. D. 75), but every competent — 


| me ba locator has the. right to initiate a lawful claim. to -unappropriated 
ion “public land. by peaceable: adverse entry upon it while itis in the posses- 


_ sion of those who have no superior right to acquire the title or hold : 

the possession. United States v. H urliman, supra. - : | 
4. The allegations either in the former protest or present. contest. do | 

ihe: not prima facie show that the land has: been held under color or | 





/- claim of title in good . faith. The record in San. Francisco 0980 


selection was made on the Surveyor General an Register. of the — . | 
_ State Land Office September 6, 1917, and no steps appear to have . > 
' been taken -by the State to. substitute. valid base and.make good'the ~~ 


“! : / ~ shows that service of the. decision of August 25, 1917, canceling that 
" 
t 


oF selection thereafter. The protestant admitted ‘notice of the can- 
- celation, and it is. not. alleged that. his predecessors ‘did not have 


| due and timely notice thereof, .'The timber and stone claimants have 


_ presented an affidavit that sets forth the contents of certain official 
notices issued i in 1917 by the State Land Office, from which it appears 


foe that. W. P .. Thomas, presumably the agent. of the. Henshaws, Was oe 
7 ea served with: a, copy. of the letter of cancelation and. that a. copy. was. 8. 
“(> served on. Tyler Henshaw and a like notice: sent to ae Tax Assestion eee 


From the time of such notice those who ae hala the ae title 


of : fie the State and their successors in interest must be charged. with =: 
o notice that. the certificate of purchase and any deed purporting to 
convey rights. thereunder conveyed no title to the land, and hence- 


7 | of Mendocino County in which the land. lies. 
: 
: 
F 


STS: 
at 


7 | such a title. Mere ocenpancy of public. lands: and making i improve-_ 

-  » ments thereon give no vested right therein against the United. States 
ve or any purchaser therefrom; Sparks. V. Pierce, 115:U. S. 408, and an- 
cs occupant must show that. he occupies the same under some. proceed- 


~ forth occupancy of the land was without. claim in “good: faith under : aon 


4 Ing or law that’ at least gives him a right of possession. Keller vy... | 
_ » Bullington (11 L. D. 140). Mere use of land for grazing is by suffer-- 
~ . ance of the. United. States and not by. right. Buford ¥, Houta 198° 2. 
: ach s. 820; Omacchevarria v. } Edaho, on U. Ss 852. The aim of ee 
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ihe State ; is haved by: laches and ne intervention. “of: an ere 
claim. Honey: Lake. Valley Company et al. (48 L. D. 192). The act 


Se December 22,1928 (45 Stat. 1069), requires that occupancy under’ 

_elaim or color of title should be in. good faith in order to authorize. 
a purchase thereunder. “And: there can be no such thing as good . 
faith in an adverse holding, where the party knows that he has no 
| title, and that, under the law, which he is presumed to know, he can 


-. acquire none. by his occupation.” Deffeback v. Hawke, 115. U8 
392, 407; Chicago, St. Paul, Minneapolis. and. Omaha Ry. Co. ee . 
7 (a2 L. D. 259) ; Dennis v. veal roa July 24, 1937 (A. 20899), sagt 


a unreported. 


For the reasons oo ie Is believed that die. nee re} jecting ine i! 
| ‘original protest was. ight: that. the contest. affidavit was properly — 
rejected as the. matter: was 78 judicata, and no reason is seen in the | 


showing of the contestant for reopening the matter and according : 


| him any right, The decision ea from 1 is, oe affirmed. 





‘HANS OKLAND > 
Opinion, October 28, 1937 


Damien Ctarwts—Nuarronnce—ATTORNEYS’ ‘Fers—Acr or DrceMBEn 28, 4929, 


The act. of December 28, 1922 © (42 Stat. 1068), authorizing - the heads of. 


Affirmed, | | 


departments to consider. and certify to Congress neg filed | “on account i 


of damages to or loss of privately owned property | * * eaused by the 


‘ “negligence. of any officer or employee. of the Goveramenk! * does not author- : 
~~ ize the consideration of. costs or attorneys’ fees incident to the presentation ee 


of a claim. 


| DAMAGE Cuaine—Srarorory Constaverion—Acr OF DECEMBER 28, “1922, 


‘The act of ‘December: 28, 1922, supra, should - be construed so as to affora: 
-. relief to a person suffering property damage. by. reason of the negligence of 
a Government employee to the same extent as if the issues were to be liti- 


gated between private individuals. 


DaMacy. CLams—Neoricence—Loss OF Usk OF Dam AGED , PROPERTY. 


The claimant rented. an automobile for $25 for the period during » which his " 


own was being repaired, it . having. been damaged by reason of. the. negli- 


_ gence of a Government employee, and used the rented automobile for neces- 


sary transpor tation. Held, That since it is. well settled that deprivation 


_...of use of property is a proper item of ‘damages to be recovered from the ee “ 
- person whose negligent act necessitated its repair, the rental value of the. 


 cClaimant’s automobile should be considered as a claim “on account of. dam- 
ages to or loss. of privately owned property” within the meaning of the 


act of December 28, 1922, supra, and the amount so expended for rental. 


may be Tegarded as. the reasonable rental value « of une damaged automobile. | 


; ‘1 The Attorney General ° ionewered - in this: conclusion in an. ‘opinion: dated “Newuhiber . 
B, 1937,. rendered at the sequen < of the eee of the Interior ‘on the. Inerits of this : 


‘claim, 
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? Damace Crate s—Nuoricence—Loss: OF Use OF Damage Prorenty—SraTvrory 
| CoNSTRUCTION. 7 . . _ 

Any doubt as to the intent of Congress concerning payment of damages. for 
loss of use of damaged property may be resolyed by construing the statute to 
require certification, thereby affor ding an opportunity for. a conclusive 
legislative construction. 


- Mareorp, Solicitor: | gl goa oe ies 
Hans Okland, of Watford City, N: an ‘Daketae nas filed a aeae 
— In the amount of $189.77 against the United Statas as.the result of a — 
collision between his 1985 Ford. sedan and a N ational Park Service | 
pick-up truck operated by James F. Coleman, a foreman stationed - 
at Civilian Conservation Corps Camp RDP-ND-12. The question 
whether the claim should be allowed and certified to the Congress 
under the act of December 28, 1922 (42 Stat. 1066), has. been sub- 
mitted to me for opinion. The statute, so far as material, provides: =: 


‘That authority is hereby conferred upon the head of each department ee RS 


to consider, ascertain, adjust, and determine any claim * * * on account 


of damages to or loss of privately . owned. property * * * caused by the aa 


negligence of any officer or employee of the Government acting within the 
scope of his employment. Such amount as may be found to be due to any 
claimant shall be certified to Congress as a legal claim for payment out of 
é appropriations that may be made by Congress therefor * * *. 


- The collision occurred on J anuary 22, 1937, in the intersection of | 
State Highway No. 23 with East Third Street, in Watford City, 
. North Dakota. The circumstances in which it pecuried’ are not dis- 
puted and are thus described by the Government operator: 


While ‘attempting to push ‘a Gov ernment Chevrolet pick-up backward ‘out of 
a snowdrift at the intersection of East Third Street and North Dakota High- 
way #23 in Watford City, North Dakota, it suddeuly became dislodged from 
the. snowdrift in which it was stuck and backed onto highway #23. Due to the 
- deep snow I could not run fast enough to jump into the pick-up and apply 
the brakes. Ag the pick- up. rolled ‘backward its rear end struck a car passing 
on highway £28 squarely on the side, which car continued about one hundred 
feet up the highway and tipped over on its side. The pick-up having grazed ~ 
the other car rolled through a shallow ditch on the far side of the highway — 
and into a field where I caught up with it and. stopped it by applying the 
brakes, * * ¥*, | | 
Howard Taylor ae hee Okland, Gio were passengers in the © 
claimant’s vehicle, made. statements substantially to the same effect 
as the foregoing. It is unnecessary, however, to discuss in detail 
the Government employee’ 's exercise of due care, since his own state- _ 


ment renders inescapable the conclusion that. hie was negligent. He 


was bound to know that his effort to push the truck out of the snow- 
drift might result in its backing on the highway and endangering 
passing traffic, otherwise there would have been no ) point in -attempt- 
ing. to remove it. i | 
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A fithee uation remains, fone concerning the: amount. of 


. damages to be'certified to the Congress. The amount of the claim is | 


: alleged to. represent $154. 77 for parts and labor in repairing the 


~ elaimant’s automobile, $10 for the services of an attorney in prepar-. 


abs ing the claim, and go5 for the rental of an automobile while the dam- 


aged one was being repaired. The cost of repairs is supported. by 7 
an itemized repair estimate notarized by the repairman and appears _ 


to be reasonable. The claim for the attorney’s. fee clearly must be 
| -rejected, however, since the act of December 28, 1922, supra, includes - 
no provision which may be construed as authorizing the considera- 


_ tion of costs or attorney’s fees incident’ to the presentation of a claim. 


_ The specific question remaining is whether the claim for the rental 
of another automobile may be regarded as one “on account of damages — 
to or loss of pr ivately owned property” within the meaning of the 
statute. Informal inquiry discloses that while the construction of 
this “pr ovision is not uniform in the several departments and estab- 
lishments, the. majority have construed. it as not including the loss 
| of use of damaged property. | | 

- Assuming that such a statute is to be strictly constr ja ee | 
in derogation of the immunity of the sovereign, I am nevertheless 
of the opinion that the loss of use of damaged property should be 
considered in adjusting a claim under the statute. Nothing in the 
legislative history of the act of December 28, 1922, bears directly on 
the particular question now presented, ‘but there 1s. no reason to 
believe that the Congress did not intend that a person suffering 


property damage by reason of the negligence of a Government em- — 


ployee should receive. relief from the Government to the same extent. 
‘as if the issues were to be litigated _ between. private individuals. : 
. This brings us to a consideration of what the extent of the claim- - 
- ant’s recovery would be in such a suit. It is well established: that . 
deprivation of use of property is a proper item of damages recover- 
able from the person . whose negligent act necessitated its repair. — 
W. B. Moses & Sons v. Lockwood, 54 App. D. C. 115, 295 Fed. 936; 
Cook v. Packard Motor Car Co. of New York, 88 Conn. 590, 92 ‘Atl : 
- 413; Babbitt on Motor Vehicle Law (4th ca). Sec. 2830. In some — 
| jurisdictions the plaintiff has been allowed to recover for the loss of 
use of a pleasure vehicle. Cook v. Packard M otor Car Co. oF New. 


York, supra; Babbitt, ébid. 


In Naughton M ulgrew M vo Oo. v. Westchester F ish Oo. , 105 Mise. 2 
695, 173 N.Y. Supp. 487, 439, the court said: - 


: What the owner of a damaged car loses by being eer of its use is. what | 
such a car can be rented for. What he pays for the hire of a car to take its — 


place is probably, as a general thing, about what he could have obtained by 
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letting his. own-car out. before it was damaged, although proof of his actual 


hiring is technically incorrect. (Murphy v. New York City kh. Co., (1908) 58 oe : 


Mise. 287, 108 N. Y. Supp. 1021), for the same reason that.a complaining ven- — 
— dee of undelivered goods. must. show what he. was theoretically. ee to. ae | 

“and not what he. actually did do. : 7 3 | 
In the instant case it appears that the repair of ihe claimant’s Pe | 
mobile was not completed until March 15, about seven weeks follow- _ 
ing the collision, and that he rented an automobile from the repair- 
man for that euiel for $25, for the purpose of travelling between _ 
his home and Watford City, where he had part time employment, © 
also for the purpose of towing a trailer used in the operation of his 
farm. While seven weeks seems clearly to be an unreasonably long 
time for making the repairs, there is no reason to believe that the 
amount claimed is excessive. Informal inquiry among local author- 
ized Ford dealers indicates that the repairs made would require | 
about 10 days and I am of the opinion that $25, may be regarded as 
the reasonable rental value of the claimant’s automobile, in accord- 
ance with the principles heretofore discussed, for that period. 

The discussion immediately foregoing is, of course, based on a 
construction of the statute authorizing the Eider on of depriva- 3 


= ‘tion of use as.an item of damage. In. considering the question . 


whether. this same statute authorizes the consideration of a subro- — 
; gated claim presented by an insurer, the Attorney ( General has said ic 
(36 Ops. Atty. Gen. 553, 559) 3 3 3 7 


7 As the’ ultimate sueston is the intention of Congress, this practical aonunaics: 
te tion’ by the. legislative body is impressive. Our objective being to ascertain | 
the purpose of Congress in the enactment of this statute, and since no claim 
may be paid under the-statute until it. has. been certified to Congress and an. 
appropriation made for that purpose, a ready means is afforded of obtaining _ 
- a final and conclusive legislative construction. By refusing certification - “Wwe 
might obtain - ultimately © a judicial determination of the question through a . 
p mandamus ‘suit brought by some claimant. to compel certification of his claim, — 
but that would involve expense and delay, and the sensible course is to ‘have | 
the question cleared up by legislation or we legislative action pmorntag: to a 


- conclusive legislative construction. 


For these reasons I believe the practical course is 40. resolve. any doubts: by — 


construing the statute to require certification, thus giving the Congress. an op- > 


_ portunity to consider and. decide whether | it. intended by: this statute that such | 
_ claims should be paid. | 7 | 
The claim accordingly should be Sigwar and cortifiod to the Con- 
gress for payment in the amount. of: $17 9.77%, a 9 | 
_ Approved: November 15,. 1937. 


— Oscar i. CHAPMAN, 
| Assistant Secretary. 
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| FULLER v. GEYER 
Decided November 10, 1987 ; 


res PRAOTICE—CONTINUANCE. 


| Contestant appealed from the dismissal by the register of his. contest. Con- 
testee’s motion to vacate dismissal and. set case for hearing was granted. ) 


Contestant: moved to vacate the order for hearing and filed motion for 
continuance on account of his absence from the State. - Gontestee admitted caf 


that contestant. would testify as stated’ in his motion aud. continuance was 
“ . denied. . Contestant. appeared specially on. the date. set ‘for hearing and” _ 
elected to abide by his motion to vacate the order for hearing and motion 
for continuance and offered no evidence. ‘Evidence was. thereupon. adduced. | 
| . that by the action of the register in vacating his previous ruling dismissing | 
the contest. and permitting the. contest: TO proceed, the contestant gained all” = 
that would have been accorded him by.a successful appeal. — ae an 
a eld: There was no irregularity in the procedure that required eoanaas 
that by the action of the register in vacating his previous ruling dismissing 
‘the contest: and permitting the contest: to proceed, the contestant eained all 
that would have been’ accorded him by a successful appeal. , 
A contestant, knowing that he -has a contest pending which may be oa ‘for 
hearing: at any | time, cannot insist as a matter of right that he is entitled 
to a continuance because he voluntarily absents” himself from the State 
and finds it inconvenient. to be. in. attendance « on. the day for trial. | 


Waurers, First Assistant Secretary: 
_ April 8, 1936, Alexander F. Fuller filed at xen is obntast the. 
stookraising: homestead: entry of Alice C. Geyer, deceased, Phoenix 
065337, charging that the entrywoman failed ‘to: establish residence 
during her life and that the heirs abandoned the land after her death. 
May 13, 1936, the register dismissed the contest on motion of con-— 
testee on the. ground it did. not disclose the ages of the heirs as pro-- 

vided by Rules of Practice. June 16, 1936, the contestant appealed 

from. the action dismissing the cantesee June 22,1936, contestee filed 

a motion to vacate dismissal of the contest ancl skeen: that the case 


ot be set for trial, whereupon the register set the case for hearing be- : : : 
fore a notary public at Tucson on June -22, 1936. The contestant os 
moved to vacate the order for hearing, and also filed an application. _ 


for continuance on the ground of the absence of the contestant who 


was engaged in undergraduate study in New Hampshire. The affi-. 


- davit of continuance: contained a statement of the facts to which . 


_ the contestant would testify. The contestee resisted the application 


for continuance and admitted. that the contestant would testify as — 


stated in his application therefor. July 13, 1936, the register overruled 
the motion for continuance. . On the day set. for trial counsel for — 


contestant appeared specially and elected to abide’ by the motion to. - 
- vacate the hearing for want of jurisdiction and motion for continu- — 
ance, and offered no evidence, whereupon evidence was taken in be- — 
half of. the contestee. By decision of March’ 92, 1937, the Commis- _ 
as of the General Land Office affirmed the register 3 in n dismissing a 
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‘the contest on. ‘the eer that contestant had failed to proceed, and - 
to prove the charges. Contestant has appealed. : 
The Department fails to perceive any irregularity 1 in the engcedire 
| that. requires reversal. By the register’s action in effect. vacating J 
his previous ruling dismissing the contest, and permitting the contest 
to proceed, the contestant gained all that would have been accorded 
| him by a successful appeal. | . ; | 
_. As-contestee admitted that contestant, on account t of whose absence. 
- continuance was sought, would, if present, testify as stated in the 
application for continuance, no continuance was justified in his char- 
acter as a witness (Rule 19 of Practice). . While it has been held. 
that the personal attendance of a contestant at a hearing is pre- 
; sumptively essential to the proper presentation _ of his case, yet it — 
is a matter within the discretion of the register to judge of the abil- 
ity of the contestant to attend under the circumstances. The. right 
- to a continuance is dependent upon the facts of each case. In one 
case the Department reinstated a contest where a motion for con- | 
tinuance was denied showing sickness and other unavoidable circum- ~ 
stances that prevented attendance of the contestant. : Cones, Dock- | 
ery (48 L.. D, 415). 7 
A contestant, however, as in this case, who owas that. he has 
‘a contest, pending which may be set for hearing at any time, cannot. 
| insist as a matter of right that he is entitled to a continuance be-— 
cause he voluntarily absents himself from the State, and. finds it: . 
_ Inconvenient to be in attendance on 1 the y for trial, | : 


Decision affirmed. a a 
| Affirmed. — 


- OZAN-GRAYSONTA LUMBER COMPANY 
_ Opinion, December 1, 198 


Damacn Crarms—NerenigEn cp— ERRONEOUS ALLOWANCE OF Homsreap Eyte— 
_ Res Ipsa Loquirvr. 
The act of December 28, 1922 (42 Stat. 1066) authorizes the heads of aeoart a8 
ments to consider and certify to Congress claims filed “on account of dam- 
ages to or loss of privately owned property *  * *- caused by the negli- 
gence of any officer or employee of the Government * * *.”° By error 
the General Land Office allowed homestead entry of certain land already — 
patented and the entryman sold the standing timber, which was cut and 


removed. The claimant company, in which title had vested through mesne . 


conveyances, filed a claim for the loss-of the timber. H eld, That under the 
doctrine of : res insa loguitur the erroneous allowance of the. homestead 
- entry was an act of negligence by a Government employee. . 


DAMAGE CLarms—Nuciicunce—Havacr OF CANCELATION OF HOMESTEAD ENTRY. 


A holding that. an’ erroneous allowance of a homestead entry is an act of 
. hegligence and that the United States is liable for damage resulting there- 
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from is not Sreunaisteat with ‘the familiar principle that upon the cancelae’ 


tion of a void entry the land is to be regarded as if no entry had been made. a igs 0 


Damier Crarms—Neeiicence—PRoxnrare CAUSE. 


' The er roneous allowance of a homestead. entry :on. dena: aesnaly palace | 7 


held under the circumstances- to be the proximate cause of ‘damage to the » 


lawful owner of the property, ‘since the. cutting of standing timber is, ina =. | 


timber country, a natural and: foreseeable consequence of ine Government's 
a “allowing the entryman to go upon the land. 3 


Mmasurr OF DAMAGES. | 7 3 ae 
| ‘Following the sale by the ‘Sateemnn of the senate: timber for the. sum. ot: 


$125, the purchaser sold and delivered 41,702 feet of timber before. discovery << 


’ a by the claimant. Thereafter 34,530 feet were sold and delivered, for which 
the claimant received payment at the rate of $3 per thousand. feet. The 


_ Glaitn is allowed for the 41,702 feet.of timber, for which the claimant has - 
not received payment, at $38 per. thousand feet, the valuation made by the 3X 


claimant and supported by other evidence in the record. 


Mareorp, Solicitor: : 


On May 26, 1986, the. Cans ieiyoaie eee Comoane. of — 
cott, anes filed a claim in the amount of $367.87 against the — 


United States for compensation for. timber removed by. one Warren _ 


J. Fox from land owned by it after Fox, through an error in the 
General Land Office, had’ been permitted to make entry of the land. 
The. question. ehether the claim should be allowed and certified to 
the Congress for. payment under the act of December 28, 1922 (42, 
Stat. 1066), has been submitted to me for opinion. 

From. the record submitted it. appears that the N Yswyy Seo: ‘By 
T.68., R. 24 W., 5th P.M, Arkansas, containing 38.78 acres, was . 
patented to. Solomon Morphew. on January: 15, 1883, and that through 
mesne conveyances the title became vested in the errr company. — 
On October: 17, 1934, Fox filed application to. make homestead. entry © 
of the land and on. “March 15, 1935, through an error the nature of - 
which is not disclosed by the beeen: the entry was allowed. by. the 
General Land Office. On February 4, 1936, the existence of the patent — 


_ to Morphew having been discovered, the entry was held for cancela-— -~ ; 
tion. Meanwhile Fox, in order to secure funds for making improve- - 


ments, had sold the standing. pine timber on the land to one Charles | 
R. Dunlap: who cut and sold it to the Caddo River Lumber Company, - 
of Rosboro, Arkansas. — a 
The act of December 28, 1922, supra, so > far as material ete, pro- 
_ vides: ; oY -o ee a eee | 7 
That authority. is Hesebs conferred upon the head ‘oe soe department 


* *  * to consider, ascertain, adjust, and determine any claim * * *- on 
account. of damages to or loss of. privately owned property. *  * om caused - 


by - the negligence of any officer or employee of the Government acting within 


the scope of his employment. Such amount as. may be found to be due to any 
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‘claimant shall pe. certified to. Colireds as a. legal ealnli for payment out of on 
‘appropriations that- may. be: made by Congress therefor ae ee 
The claimant unquestionably has suffered. a “loss. of privately : 
owned property, ” but it remains to be determined whether it was. 
' “caused by the negligence of any officer or employee of the Govern- 
ment.” This involves two questions: (1) whether the erroneous al- _ 
lowance of Fox’ s entry by the General Land Office constituted an act 
of negligence, and (2) if so, whether that meereonee was the proxi- ae 


- inate cause of the celaimant’s loss. 


It is my opinion, ‘for the reasons set fom in. aig disoaieion. to 
follow, that both questions must be. answered in the affirmative. _ 
— While ‘the exact nature of the error is not disclosed by the record, 
_. some one or more employees of: the General Land Office must have | 
been guilty of an oversight, else the entry of land already patented. 
would not have been. allowed. The instance appears to be a proper 


one for the application of the doctrine of ves tsa loguitur, which is to ~~ 


the effect that whenever the force producing an injury is shown to 
_ have been under the control and management. of the defendant, and 
~ the occurrence is such as in’ the. ordinary course of events does not | 
happen if due care has been exercised, the fact of injury itself 
affords sufficient. evidence, in the absence of an explanation by the 


defendant, to support.a recovery. Graham v. Badger, 164 Mass. 42, | 


41 N. E. 61 (1895) ; Sylwia-y. Newport Gaslight Co., 45 R.I. 515, 124 
Atl. 289 (1924); 2 Cooley on Torts (3d ed.) 1424. Cf. Sincncy Vi 
Erving, 228 UD. 8. 233 (918) 5 Wigmore on Evidence (2d. ed); Sec. 


9509. 


It may be rr that the aoeeae of res ipsa log quitur is con- 


fined in its application to cases involving direct physical injury to 


. person. or property by an instrumentality under the control of the 


-. defendant, It-is true that the usual expression | of the doctrine is_ 
found in such cases. Iam unable, however, to see any. sound reason 


for distinguishing such a case from ‘the ‘instant one: One of the 


_ earliest expressions of the doctrine is found in Scott v. London & 


St. K. Docks Co., 8 Hurlst. & C. 596 (1865), 1 in- which the court said: 


There. must be reasonable evidence of negligence. But where the thing is 
- shown to be under the management of the defendant or his servants, and the 
accident is such as in the. ordinary eourse of things does not happen if those 


| who have the management use proper care, it affords reasonable. evidence, in. — 


- the absence of explanation by the defendants, that the accident arose from ; 
| want of care. . 
And 3 in Sweeney v. Te supra, , Mr. J ustice Pitney, speaking for 2 
the Court, said (pp. 288-239) ; i | | pecais 
The general rule. in actions be ‘negligence is” ‘that. the mere ‘proof ere an 


“accident” (using: the. word in the loose and pepular sense). does not raise any 
presumption ¢ we negligence; but in the application of this ca it; is recognized a 
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a that there is: a. class of cases where the. circumstances ‘of thie occurrence. that 


. Ras caused the injury are of a character to give gor ound for a reasonable infer +> 


7 ence that. if due. care had been employed, by the par ty charged: with car eC in the 
: premises, : the thing. that happened amiss would not have happened. In. such 


eases it is said, res ipsa loquitur—the thing speaks for itself; that is to say), ae 


it: there is nothing to explain or rebut the. inference that arises from the way 


in which the thing happened, it may y fairly be found to have been occasioned 


7 by negligence. [Italics : supplied.] 


: Tt appears, therefore, that the. doctrine | is : dependent Gots its bp 7 
| cation, not on the type of | injury, but rather on the circumstances in ~~ 


which it occurred. ‘In this instance the records of the General Land : 
a Office showed or should have shown that: the tract, of land i 1n question ° is 


had been patented for: more than fifty years. Due care required that : 


‘upon receipt of Fox’s application for entry refereice to these records 


be made to determine the status of the land. Ordinarily, such a 
_ reference would have disclosed its true. status. and the entry. imme- - 

diately. would have been held for. cancelation. In this instance, how+- 
ever, the entry was allowed: and pursuant thereto: the entrymani 


. caused the timber belonging to the claimant to be cut. and. removed. — 
Certainly without further explanation, and none has. been offered, . 


there is “ground for a reasonable inference” that “the thing that 
happened: amiss” would not have happened if due care had been 


__ employed by the person or persons in the General Land. Office whose | 
duty it was to. ascertain, the status of the land before acting on the ene 


application for entry. | 
Before concluding on this point. I asia stint hat L do not cee | 


* what has-been said’ as: in conflict with the familiar: principle that. 


“upon the cancelation of a void entry the land is to be regarded as af: 
“no entry had been. made. | MeCartha Yy Ve Mann, ‘19 Wall. 20 (1878). - 
To say that for purposes: of acquiring an interest in real ‘property 


‘nothing: has occurred is not necessarily to say that. for purposes of — 


‘considering a claim sounding i in. tort the physical act from which in 


_ fact other consequences flowed ‘may be blindly. ignored. - a eo 
| It.is further my opinion that the negligence of. the Gereeninent | 
- anole should be regarded as the proximate cause of the claim: — - 

ant’s property loss, notwithstanding that: the. actual - cutting and 


removal of the timber was done by third persons. | This aspect of the - 


~. elaim is ‘sufficiently novel, however, to merit some discussion of it 


in the light of available. authority. The extent of one’s liability for e 
~ what may in fact be regarded as the consequences of his own negli- 
gent act has been and continues’ to be one of the most. ‘perplexing 


_ problems in the law of negligence. It has well been. said that each’: 
a case (as a practical matter) is decided. on its. own particular facts. os 

AD comparatively recent case in which two: very: comprehensive, a 

» opinions were cwritten: is Para v. Long Island. fi. ae 218 Nz Pe pa 
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889, 162 N. E. 99, 59. A. ik 4965 (1928). One of the defendant’s 

~ guards Gadertook to assist a passenger aboard a. moving train by 
pushing him from behind. In this act, a small package which the 
passenger was carrying fell to the round,’ It contained fireworks 
which exploded, the shock of the explosion knocking down some 
scales at the opposite end of the platform. The scales struck the 
plaintiff, who thereupon sued the railroad for her injuries. The 


trial court refused to. instruct the jury that the plaintiff's injuries 


- were not the proximate result. of the defendant’s negligence and the 
 yary: returned a verdict for the plaintiff, which was affirmed by the 
‘Appellate Division ‘by.a divided court (222. App.. Div. 166, .225 - 
N. Y. S. 412). The defendant appealed to the Court. of Appeals, : 
| which reversed the judgment, three justices dissenting. ~The major- 
ity opinion was written, . by Mr. Justice Cardozo, who. said in part 
~ (162 N. HE. at 101): : 7 ae : a 


| Negligence is not a tort unless it results in the commission of a _ wrong, aa the 
~ eommission of a wrong imports the violation of a right, in this case, we are told, | | 
the right to be protected — against interference with one’s: bodily security. But 
; bodily: security. is. protected, not against all forms of interference or aggression, 
but only against. some. One who seeks redress at law does not make out a cause — 
of action by showing without. more. that there has been damage to his ‘person. Bae | 
the harm was not willful, he must. show that the act as to him had possibilities 


of. danger so-many and. apparent as to entitle. him to be protected. against the _ 


_ doing of it though the harm was unintended. . * + The victim does not sue 
derivatively, or ‘by right of subrogation, to vindloate an interest: invaded in the 
person of another. Thus to view his cause of action is to ignore. the fundamental © 
es difference between tort and- crime. Holland, i aed Cae dd. ) ‘D. 828. - 


He sues for breach of a duty owing to himeelf. ' 


The law of causation; remote or proximate, is thus foreign to: the case. Stara? | 


us, The question of liability is always anterior to the question of the measure of: 
the consequences that go with liability. If there is no tort to be redr essed, there 


is no occasion to consider what damage might. be recover ‘ed if. there were a finding. a 


of a tort. We may assume, without deciding, that negligence, not at. large or in 
the abstract, but in relation to the plaintiff, would entail liability for ay and all 


npr consequences, however novel | or extraor dinary. 


The minority | opinion, written by J udge Andrews, includes the foe 
lowing language (162 N, E. at-108, MUA) ee, 


- The pr oposition is this: Every one owes to the world rs large the duty of re- 
- fraining from those acts that may unreasonably threaten the. safety of others. 
‘Such an act occurs. Not. only is. he wronged to whom harm might reasonably: be | 
expected to result, but he also who is in fact injured, even if he be outside what 
would. generally be thought the. danger zone. “There needs. be duty due the one 
complaining, but this is not a duty toa particular individual because as to him 
harm might be expected. Harm to some one being the natural result of the act, 
' “not only that one alone, but all Aeciass in fact injured may complain. We have 
_-never, I think, held otherwise. “* *- Unreasonable risk being taken, its” con- 
sequences are not confined to those who -anlaht probably be hurt. . 
; If this be ‘SO, we do not have a plaintiff suing by > “derivation « or succession.” 
| Her action is eee and pease Her van is for a breach of cay to” : 
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_ herself—not that she is subrogated. to any right of action of the owner. eo the | 
parcel oF of a: passenger. Standing at the scene of: the. explosion. . a. 
 * * * .when injuries do result from our unlawful act, we are liable for 
the consequences: It does not matter that they are unusual, unexpected; un- 
foreseen, and unforeseeable. But there is one limitation. The. damages must 
be so connected. with the. negligence that the latter | may be said to. be. the 
proximate cause..of the former. — oo : | 
These two words have never been. given an inclusive definition. What is 
. a-eause. in. a legal. sense, still more what isa proximate cause, depend in: each 
case upon many considerations, as does. the. existence of nesligence J itself. ere : 
‘philosophical’ doctrine of catisation does. not help us. * * *- 


‘Should analogy be thought helpful, however, I prefer that of a stream: Th fe 7 


| ‘spring, ‘starting on- ‘its: journey, is. joined: by: tributary, after tributary.. ‘The 
river, reaching — the ocean, comes from a hundred sources. No man may say 


es whence any drop of water is derived. ‘Yet for a time distinction may be possi- » 


ble... Into the clear creek, brown. swamp: ‘water flows. from: ‘the left. Later, 
from the. right | comes water stained - by its clay bed. The three may remain 
for a. space, sharply. divided. .But at. last inevitably . no trace of: Beper Alon | 
remains. They are so. commingled that all distinction is: lost. 2° 

AS we have said, we ‘cannot trace the effect of any -dct: to the end, if ‘end 
there is. ~ Again, | however, we may trace it part of the way. A murder at 
Serajevo may be the: necessary antecedent to an. assassination ‘in London 
twenty years” hence, _An- overturned lantern may burn all Chicago. We may. 
follow: the fire from the shed to the last building. we aaa e Say ‘the fire. 
started. by the lantern caused its. destruction. 

A cause, but not the proximate. cause. - What we do mean i the ea 
“proximate” is. that, because of’ convenience, of public policy, of a rough sense — 
of justice, the. law arbitrarily declines | to. trace. a series of events beyond a 
certain point. This is not logic.. It is practical polities. © cep wee 

-It is alla question of. expediency. There are no fixed rules to govern our 
judgment.- There are simply matters of which- we. may take account. We | 


. have in a ‘somewhat. ‘different. connection spoken of “the. stream of events.” 


We have asked whether that stream was ‘deflected—swhether it was forced - 
into new and unexpected channels. This is rather. rhetoric . than law. There i 
is in truth little to guide us: other than common sense. és : 

_ ‘There are some hints that. may help us. The proximate cause, involved as co 
. it may be with many other causes, must be, at the least, something without _ 


Which. the event would uot happen. The court must ask itself whether there — 
was a natural and continuous Sequence. between cause and effect, Was 


the one a substantial factor in producing the other? Was there ae direct 
connection between them, ‘without too. many intervening causes? Is the effect 
_.of cause on result not too attenuated? Is the cause likely, in the usual judg- 


ment of. mankind, to produce the result? Or, by the. exercise of prudent. 


| foresight, could the result be foreseen ? Is the result too remote from. the cause, 


be and here we consider remoteness in time and space? . 


‘In The Glendola (©. ©. A. 2d, 1981), 47 F. (2d) 206, 907, 1, Fudge - 


“Wi earied Hand, by. what. appears to be a dictum, commented on the _ 
~ ot, decision i in the Palsgraf case: 


‘However, . there is much. uncertainty in . the Books AS. is: ‘whether. liability 2 


| should be extended to remote consequences once the actor is. shown to. shave a . 
been at fault.. On the one hand are the greater number of decisions, of which ee 


us re poene ey L. R. 8 K. B. 560, is an extreme instance, ‘in. which, 
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‘because: the omission was in any. case likely to cause some damage, liability 
is extended to injuries: ‘for which the defendant would. not have been responsible 
af they alone were to be apprehended. The wrong, once established, involves | 
the wrongdoer in: all its consequences. ~ On the other. hand are: those decisions 
which treat remote consequences as though - the wrong consisted in. causing » 
7 these alone, and which hold the actor only for such as he should. have fore- | 


told: * *. * The distinction is acutely presented when the actor has- com: __ 


mitted a wrong to one person, which: in.a train of unpredictable events involves 


©. another. . In Palsgraf v. Long Island R. R. Co., 248 N. ¥. 839, 162 N. EB. 99, 
. BOA, Ly. R.. 1258, the. court held that the defendant was not liable to the | 
.. Second person. If not, it is hard’ to see why it should. make a: difference a 


- that a ‘single person. is. twice injured, once in a way that entails lability, and : 


in second, in such a way, as standing alone. would be too remote. If he: is go" 
—o liable, a difference in. ‘ownership © of the’ two. pieces of. ‘property, successively 
- injured, might exonerate a wrongdoer as to that injured last, though he would: | 


7 be liable, bad. poe been “Owned by a ae gh Bsa ae sein a Q. relevant 
. distinction. : | 


See also. Torts Restatement (An. L. . Tasty 1984), soa 440-449, oe 


: I have ‘quoted: at some length from the opinions in the Palsgraf case, “ 


; a not in an effort further to confound what already.is a perplexing 
“ problem, but rather to set forth the recent declarations of two able © 


justices on the subject. Certainly, under. the theory’ of the minority, He 


; ; 8 at: least, the lumber company’s loss in the instant case was proxi-— ms 
mately caniied: by a negligent act of a Government employee. “And 


~~ T am.not prepared to say that under the theory of the majority 


there should be no recovery. Indeed, while the two opinions differ — 
flatly in result, a careful reading indicates that the difference between : 
the. analyses i is less substantial. Thus, in the majority opinion | it. is - oe 
said, to. quote again a. portion of what is quoted above: eB a 


| One who seeks redress. at law does not make out a. cause of action by showing pee & 


without more that there has. been damage | to" his person. - If ‘the harm: was 
not willful, he must show that the act as to him’ had possibilities of danger. 


0 -many. and apparent as to entitle him to be protected against. the ene: Cfinot * 


tt though the harm was unintended, [tallies supplied.] 


Does not the showing that “the act as to. him had es of 
danger so many and apparent,” etc., differ but. little from finding 
that there was “a direct connection between” the cause and the effect, 
that the cause was “likely, in the usual judgment of mankind, to.. 


produce the result,” or that “by the exercise of prudent foresight, oe 
the result could be foreseen, all of which are considerations stated by — 


| J udge. Andrews? In some cases, as in the Palsgraf case, the result — 
admittedly will differ, but the ‘differences between the analyses ig? © 


essentially one in oeres. in the instant case it is my opinion that sls 


ee the claim should be allowed for the reason that even under the theory . 


: of the majority opinion the act of the. Government i in erroneously — " 


allowing. the land to be entered had, as to the claimant, “possibilities oe 


of danger s SO me0y: and apparent as s to entitle him to. be eaprowated * 
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against the doing of it though the: ee was. eens. ee “The Gov- : 


: - -ernment cannot now say to. the claimant in. effect : “Yes, Fox was - 
~ told that he. might. go upon the land and that. upon the completion _—< 


of. certain requirements, he might obtain. title to it, but” there was. 


- no reason to believe that he would. cause the Graber: to be. cut.” Tt a 


~~ “ig reasonable to. believe that. the: cutting. of the timber - was not only 


ar natural and . probable. consequence . but, in a timber country, 8 
| virtually inevitable, consequence, ee) : . | | | 


For. the reasons set forth in: the Sdorsgolng: ie ve is my a cS ; | 
- opinion. that. the claim should be. allowed. and. certified to the Con- es 
- “gress for payment. Only. the amount remains to be determined. To. 


- revert. to the exact arrangements ‘made between. the several parties a" 


to the transactions which attended the. cutting of the. timber, it ap- 


Ge pears that Fox sold the standing pine timber to Dunlap for the sum | = 


of $125. Dunlap was engaged in delivering the cut timber to the 


~~ Caddo. River Lumber Company. at’ agreed prices of $8 and $10: per 
thousand board feet when the matter came to the attention of the 


- claimant. and deliveries: “were stopped. Tt appears, that 41,7 02 feet. . : 


had ‘been, delivered. at this time. ‘Shortly thereafter, the remaining 


84,580 feet were delivered. under an arrangement suggested by the oo 


<7 claimant company whereby the - Caddo Company withheld. $3 ‘per. 7 


| 7 thousand feet for thé élaimant, remitting $7 per thousand to Dunlap. - 
While claim is made: for 78,574 feet, having an alleged value of $5_ 


acer thousand. feet, it. appears that. the claimant, subsequently received | 


5 payment from. the Caddo Company in the amount of $103.59 for — 
a the 84,530 feet. ‘The damage presently to be considered, therefore, is ¥ 
a confined to 41 702, feet. 9, oe 
The. Pollen is: quoted ftom’ the. report. of the oar agent of “ 


; the Division of Investigations, who investigated the incident : 


| “While the Ouachita. National Forest. ‘has _ a. minimum. price’ ‘of:. $5.00 - per oF 
S thousand: for pine ‘stumpage, nevertheless, ‘timber of this | character in the: 


. a of: the: lands: involved. has. been sold. during ‘the Jast. three. years at a 
from. $2.00: toy $3. 00. -per. thousand. and® that: is the. price that has ‘been paid 


for ‘timber of. ‘the. same. character by. the. Caddo River Lumber Company. when. ee 


aioe “the tracts are located within a radius of. fifteen: miles of their mills at/Ros- 


: ay : boro, . Arkansas” and Glenwood, Arkansas. ‘The company has: paid. $2.00" per 28 
oye thousand when the: timber: was. within ‘ a radius of five to ten miles of their. . 


Gas mills and $3.00 per thousand within- a: distance : of fifteen miles (Exhibit 8). Pai 
Peake ‘It is. significant to. note. that when. Fox sold the timber to. Dunlap for a flat a 
| price of $125. 00 he estimated that there: was. from sixty to’ seventy thousand | 


aS feet. of merchantable timber on ‘the land and. was ne the s gare. of $2. 00° Yer Sas 


thousand in basing his calculation (Exhibit 1). 


Charles: R.. Dunlap: alleged that at. the time. hé- econanted: for the paren: Ret 
- of the timber he estimated. that there -were about fifty thousand feet. of timber: Lae aee8, 
on. the land. and figured. its. value ‘at. $2. 50. ‘per thousand, : “He. stated thathe 3° 70: 
- vhad- cut ‘approximately. 73, 700. feet of. timber from the land, but the’ ‘records eae 


od /-125897—39—vor., 56-—19 | a ee 
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of the. company tehene? the timber * was ‘sold. showed that 76, 232 feet had actually a 


- been removed from the tract (Exhibit 2). 

J. OV. ‘Pennington, timber. cruiser. and buyer for the Caddo River Lumber a 
‘Company, alleged that he was familiar with the tract of timber in question — 
~ and that in his judgment the timber had a value of. Sa 00. per’ thousand , 
- stumpage (Exhibit 3). uo ae aia : | | | 


The record aS a eiele inehiding’a not ‘aly the’ baeaaas statement 


7 ” ‘but the fact that the: claimant itself has placed. a stumpage value of $3". gee 
per thousand on the timber, as evidenced by its” arrangement with 
- Dunlap and the Caddo Company, warrants the conclusion that. the - 


: claim should be allowed in the’ amount of $125. aa representing: the. iz 


feet. 


© Appioved: Decanter qe “i987.. 
— Oscar L. Cuapman, _ 
Assistant Secretary. 


you A TRACE 
“Opinion, December 20, 1987 ue 


Craig Dassen. ‘TO PRIVATE. ‘Propeery-—Aor OF June 28, 1987-—Nrersoence, 


: ‘Claim ‘for. damage to private: pr operty under the act. of. J une 28, 4937 (50: Stat. a 
ae B21) denied, irrespective of. negligence on the part of Gover nment. employed, 
ae ee cwhere. evidence. indicates. negligence by claimant’ s own. ‘operator, - 


| Crams—Damace TO. Private _ProrERty—SuerocAren Clams. 
The right of an insurance company to present a subrogated clainy for ‘damages 
to private property must be based, So far, as the ‘Government is concerned, a 
on. actual payment to the. assured. | The: ‘mere - existence of a “policy. or a 
ts statement. of what the: assured is. willing’: to accept. is” insufficient to: -subro- 
>» gate: the. insurance company to. the assured’s Tights. | . 





‘ ‘Ctatvis Damon TO: PRIVATE Proverry—Evivence, - . nae Lees 
- A claim against the Government for damage : to private property must: be é 
accompanied by evidence of the actual omnes: sustained: a ee 


Marcos, S olicitor: 


value of 41 1702 board feet of timber a the rate of ae as ou ae 


John A. Trace,: of “Waynesboro, ae, avid: the’ Ca a 


“Exchange Insurance: ‘Corporation, as’ his subrogee, have filed claims | 


a totaling $856. against the. United States for compensation for. per- fe 


sonal injuries . cad damage to Trace’s 1937 Chevrolet’ truck as the 
result of a-collision with'a National Park: Service. truck operated. Dy 
- Richard H: Blizzard, an enrollee in. the Civilian Conservation Corps. 


The question - whether - the: claims: should be. paid: under. the act eS : mn ve 


J une 28, 1987. (50. Stat. 321), has beet: submitted to me for opinion. 


2 ‘Trace’ s.claim is in the amount. of $250, representing. $100 for prop- : a : : 
- erty damage and $150 for peo ens while the i insurance e com . 
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pany ining $606 : as the: amount alleged to have been paid: ie 

- deductible collision insurance policy. ‘While there is no reason: to 

doubt this payment the record includes no evidence of it, as will be cs 
ae out later. a 


The collision occurred 01 on. coor 19, 1987, ae the ese an of Biate _s 
. Highway No. 233.and a dirt. road at a point near. Caledonia’ State De 
Park, Pennsylvania. ‘Trace states merely that “C. C. C. truck> ap- a? 


proached from our left and turned directly into our path taking our 
: right of way from us.” ‘No statement by Norman F. Trace, the — 
| operator of the claimant’s truck,, has been presented, ‘The following ; 
3 1S the statement of the. Government. operator: Tig gtigh Ae Shp. ome eae 


- When entering fie: highway from the ‘Sand Pit Roald tie: eerie was running : 


| in second: gear and. I was. ‘venturing onto the’ highway cautiously. “The truck oe 
was. out on the road about: half way when [ noticed a- truck coming: from the ae 
north on the Pine Groye Furnace road,. towards _ me at a “great rate: of. speed. ates 
tf stopped immedia tely and was ata standstill when. the ‘swerving truck collided et 


into my truck, ‘There was enough room to. pass by. on the left side: of the. high- a 


- Way: between the: erm. and the truck I was driving, if: the driver of the’ other-. ou 


~ truck: was going at a moderate rate of speed. and had his. vehicle’ “under: 


| “The ee 1s. saibaitigll eis ‘ted ce Entollees phaihas : ae . 
- B. Mahek and Kyle Huffer, who state that. the: claimant’s truck ‘was oe 


~ coming ab . high rate of speed, and swayed into. the. truck we. were i 


Bre riding on.” In addition, Edward 8. Kelly. and. Audrew ‘Hamilton, e Q, 
who are stated to. have met. the truck shortly before the. collision, both | 


| ae state that it was: traveling “very fast,” although. loaded with coal: a Fed 


of The foregoing 1 19 the extent-of the Staente available from witnesses a 
present at: the scene at or near the time of the collision. The record i in; 


- cludes a copy of a State police report, bearing the signature is Yes 

King. | The following, in which: “car: cal al refers to the. Govern: oo 
. Toent truck. and “car 2” to the claimant’s truck, are. excerpts from Pung & 
ee the narrative portion of the. report: : : ae ) a 7 


| 4, ‘This accident’ oceurred: on Pa, Route #238 appr proximately 14 smiles: North ; . | - 


* ts Ok Caledonia State Park. The ‘highway at this point is of macadam construc... Pea tee 


7 tion and is. 16 feet, in. width. “There is a ‘dirt road: on the. west side of. this ant 
highway ‘and intersécting. with at The’ macadam highway | is an approximate - ane 
| straight: stretch at this point: and goes ‘into. a gentle’ curve about 125, yards’ on. “ae a 
a either. side of the point of collision... This highway: runs approximately . North peas 
and. South. There. “were marks: on. the highway. 844. feet from the west. Side” he 
: where: the front wheels of car #1 was struck and. swung: around. - There were oe : 
no visible skid marks made by car #2 prior to the time of.collision. There isa: ne 
7 4-foot berm. on both ‘sides ‘of the highway, then. a ‘shallow: drop- off of about 21. eee ta ; 
feet. After the collision, car #2 went 52 ‘feet and struck. a ‘tree head-on. “Car ce eee 


: #1 was. swung around. and: came to rest. 49 feet. from: the. point. of collision. 
ae Oe, a A gt gee a Oe eee ae * pron ae ae Cd ae eon re eget) ke wee 8 ee 


t 7, ‘Operator of car fe stated. that he: was. “tiavelting South on: route > #5393. at ae re 
en = Booed of about 30¢ or 85 miles. ‘ber hour and: 1 suddenly he saw the car load of. ‘ ES — 
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men. ‘pull: bnk of the side road directly in front of. him without diine’ an at- — 


le tempt. to stop.. Then he. applied. his brakes and twisted the ‘wheel to turn left 2 
but he was too close to avoid a collision. , ok 
John A. ‘Trace was an occupant of car ‘#2 and was ; sitting beside the opera- 


‘tor. He said he cautioned the operator to go slow. because he knew the GG: C.. 

| workers were going ‘back: to camp. He corroborated the statement of operator : 

#1 except. that he fixed the ascii of the car he was. riding. in at about. ou miles | 
per hour. . ae a or ee ee | 
Ph a ao te ee eee a i oo Cer eee ; 
9. it ig the opinion. of the. investigating officer that ‘both operators are at _ 


| “ ae ‘Operator of car #1 should have: made sure that the macadam highway a 
-. was clear’of. all trafiic ‘before attempting to. pull out and make his left hand . ~ 


| turn: Operator of car ‘#2 was. ‘probably going at a rate of spect too fast ete =e 


| _ conditions, due to the load he ‘Was. carrying, | | | 
-10. No. arrests will, be made because: i feel that. one is no more guilty, than : 


—_ the other. 


: ‘The Poniiaylyaniie speed: ane: fixes a aiding? speed limit. for : : -/ 
eee trucks, depending on chassis weights and types. of tires, : -Purdon’s_— os 
~~: Penna. Stats. (Perm. ed.),. Tit. 75, Sec. 501. It is not- possible ‘to 


“determine the. chassis weight of the. dlaimant’s truck from the record, 
but in. any” event the maximum limit. ‘for the. lightest. ‘commercial 
-- vehicle is 35 miles. per hour. ‘These provisions, ‘moreover, are eX-._ 
ae pressly subject. to. paragraph (a) of the statute cited, which provides: a 


Any person “driving a vehicle on a highway shall ‘avive the same at a: “caefaly 


- . and. prudent speed,. not.-greater than nor less ‘than is’ reasonable and proper, 


7 having due: regard to the. traffic, surface. and width. of the’ highway, and of. any z 
_ other restrictions or conditions then and there ewisting;:and no-person ‘shall ©. 
-. drive any. vehicle upon a highway at such a speed ‘as: to. endanger the life, limb,. . 
or: property of. any ‘person, nor at a speed greater than will permit bim to 
pring -the vehicle to. a BLOB. within the. ‘assured clear distance ahead. e 
[Italics supplied.] a gadina ge PASS ae 2S a ee 


~~ One of the Seinditions inant ‘and dees existing” ‘in ie instant es 


i was. the fact that the claimant’s truck was loaded with. four tons. of. 


a coal, according to the State police officer. When this fact is considered = 
| together with, the statement ascribed by him to the claimant’s. opera- ; 


~ tor, to the effect, that he. was traveling Hat, a speed of about: 30 or 35° 


miles per hour,” the statement. that. “here were no visible skid marks - P 


made: by car. #2 prior to ‘the time of collision,” the statement that . 


2 following the collision “car #2. went 52 feet and struck a tree ead: 4 


“on” and the statement that. “ear ae (which, appears to have been 


ee _ virtually ata. standstill), -was.swung around and came to rest 49. feet "ae 
2. from the point of collision,” the Conclusion’ that, the claimant’s opera- oe 
-..- tor-either was traveling at: arate of speed excessive in the.cireum- = 
stances. or failed to make. any effort to. avoid the collision. ds ines- 0 
-.-eapable.... “All of the statements quoted immediately above, it is to be SS 
». noted, are from a source which, so far as the record. discloses, is open. 
¢ ae no 0 obje ection ¢ on. ithe: around of i ag In addition n. they. one to ae 
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“substantiate he statements: of te Govcmicens. ar te essbs. ie face oe 


my opinion, therefore, that the claims should. be rejected. ‘because the 


_ property damage was. caused at least in. Dat by the. negligence of. the : : | 


me claimants? own operator... 


. While they are not sua to the Seoul on. of the claims, I _] 


am constrained to make several observations concerning the manner 


of their presentation. | From the record. submitted it appears: that the 2 
‘insurance company. on. September 17. transmitted to the project. super-~. : aie 
 intendent four copies of a so-called. “Loss and/or Damage Agree- > 
ment” j in support of its subrogated | claim. This transmittal purports 


to be in pursuance of a letter of. September 15, from the project — 


oe superintendent. ‘These papers thereupon were referred. to the Wash- 


~ ington office of the National Park Service by the. regional director _ 


with a letter dated. September or. On October 1B we a Park ae = 


i Service. advised the i insurance company : 


In? the ‘event the claimant is covered. in- while. or in part by. insurance. ‘nde as 


the insurance. company is. desirous: of: being reimbursed for the. amount: ‘paid. 
the claimant under. the policy, the procedure of this. Service requires that: such. — 


claim be filed separately by the insurance® company under. its -own. name, The ’ 


claimant must also file a separate claim for the amount that. he expended and — 
which was not covered by the insurance policy. Therefore, in the event your 


_ company desires. to: ‘submit: a claim for’ any amount paid in: connection» with | 


the accident in— question, - it. is. requested. that. you. have - the. enclosed. form 
filled out and executed. in the presence of a notary public. The claim must. be: 
returned to this. ‘office. substantiated. by a receipted. pill or notarized. ‘invoice - 
covering the cost | of repairs to the property. An. additional form: is also 
enclosed’. for the use. of Mr. Trace in the event’ he- desires ‘to file a claim in 
the amount he personally. expended in connection with ‘the repairs. to his 
property. . Upon. receipt of this: information, the: claim: or. claims will be: sub- 
; mitted to: the. Soli¢itor of the Departinent for: consideration. 3 


Notwithstanding the foregoing express instructions, the ‘obi ‘ 


company has presented: Standard Form No. 28 with the space for the. es 
 claimant’s (i./e., the insurance company gs) signature blank, with ao 


: purported signature by an. agent: of the company -1n- the space pro- a 


vided for that of. the official: administering ‘the oath: and with no ad. 


-. notarization, whatever. The form is accompanied by another copy of ~ geet 


the “Loss and/or Damage Agreement,” ae signed J ohn. Trace. sand 2 


; including the following provisions: 


The: undersigned hereby. expressly agrees ‘that the tofal loss and/or amie: foe: 

| “occurring on or about the 19th. day of August 1987, for. which: claim is made, — Sn 

as set forth in the undersigned’s signed Statement of Loss, dated August. By 
1987, to automobile covered by Policy No. HS 47275, is $606.00... | ee ae 

ar The sole purpose of this. instrument is to fix and evidence the: total srnotint eo 

- for’ which claim is made. This instrument is, and: is intended. to be. binding — 

as to. the total amount of loss and/or damage said to have occurred under — 


| the Policy. This. instrument ‘is not au acceptance of liability by the Cor- : 
ae ‘poration, does not commit the Corporation to payment of said. claim and. does | 
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rg not: in any ‘sense waive any of the conditions: or. provisions of the potiey: of | 


. said Corporation. 


The second ‘paragriph; a may be: noted ion fistiee comment, 
| appears. in the form in very fine print as contrasted with the first — 

one. While it is not my function. to pass on the legal effect of this 

ingeniously drafted unilateral instrument as between the company 


and: its. assured, it must be manifest. to anyone having even a rudi- ee 
mentary familiarity with routine commercial practices that. neither 


~ the Government not anyone. else is prepared to pay out. $606 or any 
other substantial amount to a subrogee on nothing more. than its” 
ne carelessly executed and unsworn statement coupled with what pur- 


ports to be an instrument of. subrogation, but in which it is expressly 
stated that. it “does not commit the Corporation. to. payment of said - 
claim.” ~The: subrogated claim. of an insurance. company is based, 
so far as the Government is concerned, not on the existence ofa policy, 
bon “nor. on what the assured. is: willing to.accept,. but on actual: payment: 
tothe assured: This is best evidenced by the original or a photostatic 


_ copy of its | draft of payment. This ig not the first claim, by this" 

insurance company which the Department has had occasion to ‘con- | 

sider and the requirements are not novel. ee _ ye ete. 
. Before concluding, an observation in the. game. vein “may. be. inde 4 


a concerning. the claim: of . John. A.. ‘Trace. - While: he claims $150 for - 


~ personal injuries, allowance: of which under ‘the statue in any event 
_ would be limited to actual medical and hospital expenses, the record. _ 
is wholly innocent of any showing. ‘whatever concerning the. justifica- = 
iton for this. item and Trace has declined to answer the question of © 
“method: by which damage. is established” on Standard Form No. 28. 


a His claim for $100: for property damage likewise is unsupported: by” — 


_ any. evidence other than. the inference that the ; insurance policy was — 
a $100. deductible one, in. which. event: hig statement. that: the truck © 

“was. sold for: $25. 00” is. inconsistent with the amount of his claim: 
The comments immediately foregoing, as already stated, are not — 


i i essential to: the disposition. of the cl arms and:.are. offered. with a : | 
view to the guidance. of the insurance company and. to field officers - 


of the National Park Service in the future. For the reasons already . 


he discussed, the claims should be rejected on their merits. -This:con- 


. clusion, it must. be emphasized, is made necessary. apart. from the — 


question of | negligence . on. the pat of the enrollee in the Civilian | 


Conservation Corps. ae 
—— December 20, 1937. 


Oscar L. CHAPMAN, | 
3: Assistant wt Seoretary. 
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| a TO PUBLIC LANDS IN THE TERRITORY oF ‘HAWAII 


LIMITATIONS | ON THE AUTHORITY OF THE SECRETARY OF THE a 
_ INTERIOR OVER GRAZING In” HAWAIT NATIONAL PARK | 


- Opinion, February 21, 1938 


. “Repustic OF Siw Awe TO THE ‘UNirp Sauce “Cnown, Govern. _ 
MENT; AND PUBLIC Lanps”—Laws APPLICABLE, = | 
Under the Congressional. J oint Resolution of J uly. T, 1898, ‘accepting. from. ies | 
- Republic. of Hawaii sovereignty . over the. Hawaiian Islands: and the abso- 
~ lute fee. and ownership of all public. properties therein, Hawaiian: lands. 
known. as “crown, , government, or. public lands” are - public lands” of. the ee, 
- ss) United ‘States, controlled. not. by. the eenerl public land laws. but by sith 
Special enactments. | Bes ica: 2 ay eo Rea Ges os ee 
TERRITORY oF Hawatt Cimarep—Hawaran: ‘Oieace Aor—Pustic 2 Lanps—Seven- | 
: ANCE OF TITLE AND. ‘Usa—Jomper THEREOF, BEE GE? a SRS Gee 
, "Section 91: of the Hawaiian Organic ‘Act: creating the ‘Territory ‘of await : 
“ “< gives to the’ Territorial. Government possession, use, and ‘control of: public» 
’ lands in’ ‘Hawaii, but, retains the fee’ theréof in the United States, providing 
**" specific ‘methods® ‘however for’ joinder of title ‘and ‘use ‘at ‘the ‘will-of the 
” Federal’ ‘Government; Held, ‘That in‘ the absence” of formal ‘transfer of 
title in any ‘such: lands’ by the Government of the United States to that of 
the: Territory, the latter: has no: estate therein. and. no. interest. ‘which: At;can 
convey or reserve.. Shute LES bees gee <8 a eee 


“Hawa Nartomay, “Parks Srarvtoiy:: -Consmvertos—Pusitte: Lanps Wits 
| TAKING - -FOR- FEDERAL Use EFFECTED: AND © ‘TERRITORIAL: ‘PRIVILEGES: ‘TeRMI- 
- NATED—~TERRITORIAL: DEED, “RESERVATION AND: ASSIGNMENT ‘CONSTRUED:' 


» The’ act: ‘of August. 1 “1916 - (89° ‘Stat: 482) ‘terniinates: Territoria i privileges aa 
“public lands taken thereby for a national park. As to lands ‘to bé de-_ 
limited. by: the. Secretary” of the Interior, the. Secretary’s. approval. of. the 

a survey and : -blueprint thereof restores. to the Federal. Government. full 

- . dominion. thereover and makes applicable. thereto all statutes and. Tules 
~“* ‘governing’ national parks. “Held, 1. That’a deed whereby the Territory of 

“Hawaii attempts to convey to the United States portions of the. “Gojvern- 
“ment” lands. of. -Kapapala and. Humuula: for: Hawaii National Park ‘is: un- 

, necessary: and Yoid, the: absolute. fee to said lands having been vested :in. .the | 
United. States. of America by. cession from the Republic of Hawaii: and. 
_ hever since. having been transferred by the. United States to the Territory. 
~. of Hawaii. 2. ‘That a ‘clause in such deed attempting to reserve to the - 


. Yerritory perpetual grazing rights on. such lands is void and: inoperative, — cor 
; the Territorial. Government, having, no estate therein to reserve. 3. That — | 
a an: assignment. or lease of. grazing rights on park lands. made by the Terri- + 

torial Government in exercise of its presumed right. under such reservation A acne 
is ineffective and void and gives no rights on, park. lands: to the Howatian. 


7 _ Agricultural ‘Company as assignee or lessee: thereunder. 


‘Bawat—Pupri0 Lanps—NAtIoNAL. PARK—LIMITED. AurHonrry OF SECRETARY» OF 


THE » INTERIOR—BENEFICTAL ‘ConTROL OF GRAZING RicHts—Statyrory Con- 


STRUCTION. x ag ty | ie 
No. power to ‘divest the Federal Goveriinent of any eset in ‘such Yandg: by 


ally means whatever is’ conferred on. the Secretary ‘of the Interior by. the 


“acts of August 1, 1916 (389 Stat. 482), August 25,1916 (39 Stat. 035), and” 
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- April 19, 1980 (46 Stat. 227). Neither the act of “Auigaist 25, “1916, nor. a a 


| ~ Subsequent, legislation empowers the Secretary to. grant. to the. Ferritorial - or a 
~ Government or to. any. other exterior. agency exclusive beneficial. control a 


a of. grazing rights jn. any” national park, whether in perpetuity or for a 


- limited period. - Such - powers still remain .in- the Congress. Held, That | 


| approval by the Secretary. of the Interior of. the reservation. of perpetual ; 


| grazing rights to the Territory in said Territorial deed. is. ultra. vr es and | 


2 inoperative even if the reservation, be. construed. as. a mere request. 


Bawa NATIONAL Park—STATUTORY ADMINISTRATIVE: Potcy—Limarep AUTHOR- | 
* ec OF THE SEORFTARY OF THE: ‘Snrerton—CuraRiNa OPERATIONS FOR ans 7 


USES. | 


“The statutory administrative, ee provided 1 for ‘Hawai National Park by ihe a! : 
three acts above cited requiring the natural condition of the park to be: ~ 


- preserved, making willful damage to growing: things a. crime, permitting | 
tree cutting and. plant destruction for no purpose other than to conserve the 

ao park and to. check the. ravages’, of nature, and allowing the issuance of © 
= ‘grazing permits only. when grazing is. not. detrimental. to the primary pur- 


> pose. of the park, conditions the administrative authority of. the Secretary.  : 


of the Interior conferred . by said acts. Held, That the Secretary of the 
. Interior has no authority to permit in. Hawaii: National Park the felling 

of trees, the eradication of vegetation and shrubbery. or any. other clearing 

operations for the adaptation of park. lands to Hawalian grazing uses. eo 


7 NATIONAL Parks AND. MonUMmNTS—ACCEPTANCE OF Lands BY THE SeoRETARY OF os 


“hed THE INTERIOR—STATUTORY | CoNSTRUCTION. 


The procedure of: “acceptance” by. the Secretary of: ‘the Interior of certain 7 oe 
properties within national parks, authorized by the act of J une 5, 1920 (41 


‘Stat. 917), relates to conveyances of private properties, rights, and moneys. 
to the Federal Government and is: ppepelcabie to: transactions concerning | 
- public lands. , . 4 ee a . 


Marcorp, Solicitor: or : on oe noes - 
‘At the suggestion of the Bacon Deputy: ag a eaten: of the 
‘Territory of Hawaii and at the request of the Commissioner of Public — 
Lands, also of that Territory, you have asked my opinion as to the 
- construction to be placed on a deed. dated March 30, 1927, from the _ 
Territory of. Hawaii, purporting to convey to the United States of — 
. America certain Government lands for. national park purposes, and Ts, 
the interpretation to. be given | to. a reservation ‘therein worded BS... 
follows: - oa : soe | 2 ata ET ReokS ; 
Reserving, however, to the iercltorg of Hawaii, its successors and assigns, a 


o perpetual right to.at any time graze livestock on any portion or the nore of 7 
- the lands therein. conveyed. | en | : | 


Particular questions raised a are: 


= a S ‘Whether | or not. the term. “right to. graze livestock” should be defined: to ba 
include as incidental and essential thereto the right to eradicate from park 


lands: vegetation regarded as plant pests noxious to grazing and generally to. 
- adapt such lands to grazing purposes in conformity with Hawaiian connotations, — 
which differ widely from those of the term in the continental United States. 
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ane 8. ‘Whether « or not the ‘Sochetany, of the , Interior has authority to forbid see oh 


- clearing operations on. national park lands:as being destructive of shrubbery,._ : 


7s | timber, natural objects, or scenery and thus violative of certain acts of Congress, oe 


viz, “August 1, 1916 (39: Stat. 432) ; August 25° 1916 _ (89: Stat. 535): April 19, 


--: 1980 (46 Stat. 227) for the government. of national as lands and of the oe 
ie Secretary's. rules and regulations executory thereof. 3 | 


The inquiry is made because of objections by the Superi intendent. a 


of Hawaii National Park to clearing operations on certain lands 


ies ‘within the park boundaries by. the Hawaiian Agricultural Company, 


which claims a right to perform such acts under-a certain so-called 


7 lease from, the Territory of Hawaii, dated April 16, 1928, and de-. 
_-. seribed as. “General Lease 1920.” This instrument, eeceted by. the 


a. Commissioner of Public-Lands for the Government of the Territory . . 


<,  #20L Hawaii, purported to-léease to the Hawaiian Agr icultural Company ae 
: for 21 years, from July 1, 1929, to J uly a 1950, a total of 50,585 acrés - 


_ described by metes and bounds, comprising two tracts of land, the 


first, 44,117 acres of “Government lands” in the. District: of Kau, nid a | 


acreage, all of it, exterior to Hawaii National Park and not ingolcd 7 


; an the instant case; and the second, 6,418 acres, Kapapala. lands like- é * 


| wise in the Distiict. of Kau but also national park lands lying wholly © 


a within. the park and referred to in the lease as “Addition to Hawaii 


National Park.” It. is as to. this second tract that the. Secretary’ B- 
| authority i is disputed. by. the. Hawaiian. Agricultural. Company. : 

Of this lease certain provisions seem to indicate that..the oe 7 

ment) although called a “lease” of both tracts of land was intended 
to convey as to the second tract ‘no -right or privilege | other than- 


a grazing rights.” _ Whether certain other provisions in the instrument : 
~ conflicted with this intention and attempted to grant more than graz- 


ing rights need not be examined at this point. It is enough. now to: 
note. that the ‘Territory of ‘Hawaii intended. to assign at least the — 


<< “right to graze. livestock on 6,418. acres of Kapapala lands within © 


a Hawaii National Park, using as means thereto not an instrument of - oo 


simple assignment nor an ordinary. grazing’ permit such as is used 


- by the Department of the Interior but an instrument having the color. i. 
of a long-term lease of these as well as of the other lands. 


This act of assignment of grazing rights, whatever may be said. 


of the method chosen to accomplish it, was performed by the Terri- 


_ tory by virtue of the right presumed to be reserved to it by the lan- 


- guage of the deed quoted in the first paragraph of this opinion. This 


. deed, running from the Territory of Hawaii to the United States — 
of America, purported to convey for the consideration of one dollar 


ae all: that certain parcel of land belonging to it, situate at. Kau ‘and North Hilo, . 


ee County and. Territory of Hawaii; being portions of: the Government tands of eee 


7 Hanae and Humuuto, consisting oF a strip of and connecting the Kilauea - 7 
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| ‘and Mauna, Loa Sections of the Hawaii National Park and more » particularly z 
ce ‘described as follows : ! 


[A description by. metes and bounds follows: 1 


| Containing an area: of. 46 ,050—00/100 acres. fg 
feeserving, however, to the Territory of Hawaii, its ‘suecessors and assigns, @ . 

perpetual right to at any time graze livestock on any portion or the miele 

‘of the lands conveyed. [Italics throughout supplied.]’ at ae 


‘To HAVE AND TO HOLD the same with all the rights, ‘privileges and sapurios _ 


“nances, thereunto belonging or in any wise appertaining unto the: United States 
of America, its successors and. assigns ‘forever, ateree to the ee 
ane: cited. a | . a a ays 


The. Gorverhor of Hawaii, eadvang this deed to the Secretary in Me ae 


: a a letter dated April 12, 1927, wrote as follows: 


pe i transmit to you decd from the Territory. of Hawaii to the ‘United ‘States sy 


of America, cover ing 46,050 acres, being portions of the public lands of Kapapala Me 


and Humuula fs a No Abstract. of. title is ‘submitted as. the area. con-— 
veyed has: always been Gover mment land. - [Italies supplied. J 
The Department, raised no question as to the a of the taal | 
and on recommendation of the. National Park Service the Assistant 
Secretary of the Interior on May 4, 1927, accepted the deed as a 
conveyance of “Gover nment lands” subject to the craton to the 
‘Territory. is . oe e oo 
Since the: pr esent inquiry. vainedts Ae anton: to ane eit there at 
once occur questions as to. its validity, effectiveness, and ‘propriety. 
The occasion for the making of this alleged conveyance of March 30, 
1927, arose out of the establishment of Hawaii National Park and 
requirements therefor made by act of Congress approved August i 
1916 (39 Stat. -482), in the fulfillment of which the ery, was 
| ——— cooperating. The act provided that— 7 : 


OF - the tracts of land on the Island of Hawaii nel on. ae igand. of. : 
Maui, in the Territory of Hawaii, hereinafter described, shall be perpetually — 
dedicated. and set apart as a publie park: or pleasure’ ground for the benefit 
and enjoyment of the people of the United States, to be kuown as “Hawaii 
National Park.” = 3 : a ey ge 
- The tract on the Island of Maui j is not. avolee ed in this case. Of the 
two tracts on the Island of Hawaii described by metes and bounds, | 
the first contained the volcano of Kilauea.and-the second the coer | 
of Mauna Loa. They were not contiguous but were to be connected 
_by-a third tract, described not. by metes and bounds but as 
follows: 3 ; oe - 
“Third. A strip of laid. of sufficient width for a ee to eet the. ae 
_ tracts of land on the Island of Hawaii above described, the width. and location 
Of which shalt. be determined. by the Bee of the. Taterior. [Section 1, 
italics :eupplied.}. | eS - Be i. sage ‘i 
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The Kilauea and Mauna’ ix itacts . eaalt eee 4a. ‘classes: of 
: lands, those privately: owned and those referred to by the Territory 
- without distinction as “sovernment” Jands and “public” lands. The 
third tract or connecting strip contained no private lands but. con- — 
sisted entirely of lands of the second class. Of. the two categories — 
only the. “government” or “public” lands were to be dedicated to park 


uses, at. no cost to the. Federal Government, according to both the act 7 cs ae 
creating the. park. and the debate mm Congress at. the time of its - 


passage (Cong. Rec., 64th Cong. Ist sess., vol. 53, pt. 7, p. 6322, and 


- pt..9, p. 9253). As ie result however of further legislation (acts of 


Sore 7 and June 5, 1920, 41. Stat... 452 and 917) and. of. pro- 
cedures which need not concern us here, all. of the lands of the — 
Kilauea and Mauna -Loa sections came under. the jurisdiction. and 
_ control of the Secretary of the Interior on September 27,1922. 
As to the third tract, nothing had at this date been fone to choose, 


survey, and delimit the connecting strip for the road. In 1926 and 


| 1927, however, final action proceeded a as > indicated . in the Bc neiaes 
| “excerpts from the files: oe ae: te | | 


1. On November 26, 1926, the Governor of Hawaii wrote to Rep. = 


aie ieeaneative Louis (Ox Cramton: 


We have completed the surveys SO that an. “Bxecutive Order may be issued set : 


> ting. aside a. sufficient, area to connect the Mauna Loa section. ‘with, the Kilauea 27 a’ 
. section’ * .*° *, : | : : a ; er 3 


2. On December 23, 1926, ca Cease of Hawaii wrote to 0 the 2 | 


Director of the N ational Park Service: 


We have. the surveys completed so ‘that. the stretch connecting 1 Mauna Loa | 
with. Kilauea can be deeded ‘by the Territorial Government to the National Park | 
Bureau. | | a 
Oe On i; oneuury m7 198”, the Commissioner of Publie Lands of SS 
im Hawaii ‘wrote to the Governor of Hawaii: | ) 


IT am ‘submitting herewith description of survey. and plueprint, ha aa of. : # 
OR portion of the Government. land of Kapapala. ‘The survey * *« * has been. —_ 
made in such a manner * * * as to furnish ample width for: the. location. : 


of any road. which may be built. to connect. these two sections of the Park. 


* * * this section of land will become part of the Hawaii National Park;. 2 - 


if and when approved by the Secretary of the Interior. os 
Ag this land is of value to the Park only as a. right of way for con and . 


_ as a. connecting link: between. the: Kilauea and Mauna Loa Sections, and as a. 


portion of.same is excellent grazing land and a source of income to the Terti- 


tory, I respectfully suggest that if possible and proper, the acceptance by. the | 


- Secr etary of the Interior be made subject to the reservation ao the Territory of 
= Hawaii of perpetual grazing rights. es . 


4. On February 19, 1987, in a. eae to ihe Assistant. So 2 


retary of the Interior, the Acting Director of the- National. - Park 7 
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Service recommended that. the survey and blueprint be appr oved. | 
He also stated : a3 ook 


the Service “sees - no “objection +46 the: reservation: of: ee Rents: in “the : 


deeds * * * when tendered * * # and. it is. therefore recommended be 


that the reservation of such rights by the Territory be approved. 


a? eB On: the. same day, February 19, 1987, the approval. of the a oe 
as sistant Secretary of the Interior ‘was ender: on the memorandum. 


6. On February 24, 1927, the Director of the National Park Service | 
| _ wrote to the Governor of Hawaii: *3 | 7 


| The Department has just. approved the survey. and blueprint ‘and reserva- ih: 
tion, * * * It ig: understood in the- Service that the transfer . will be. 
oe by the issuance of an appropriate Executive Order. 
On April 12, 1927, when sending the deed of March 30, 192%, 
the Governor of Hawaii wrote to the Secretary of the Interior: 


| “J transmit herewith deed from. the Territory of ‘Hawaii to the United States 
of America, covering 46,050 acres, being portions. of the public. lands of Kapapala 


and Humuula and forming ae ‘connecting link between the Mauna. Loa and: - 


Kilauea’ sections of the National. Park. No abstract of title is | submitted as” 
the area conveyed has always been Government land. | 


8, On May 2, 1987, the Acting Director of the Na sAsaul Park Serv- 
ice in a memorandum to the See glee of the Interior recommended 
acceptance of the deed. 

— 9. On May 4, 1927, the memorandum was aidorwed by cas cre | 
Secretary “Deed accepted and all papers returned herewith to NPS.” 
Further, a formal certificate of acceptance of the deed subject to 
“the reservation was executed by the Assistant Secretary and attached 
- to the deed. Through a clerical. error, this, was s dated the 4th May of 

April instead of May. 7~ 
The language of the deed a of fess Tethers fae pe ca 
_ by the territorial authorities that the Kapapala and Humuula lands 


selected for the connecting strip were “government” or “public” lands 


but also an assumption. on the part of some advisor to the Governor 
that the government owning the: lands was the territorial Bovey: 


“ment. 


e The. fact wag ee otherwise: anal was recognized by ite Second | 
~ Deputy Attorney General of Hawaii in his opinion of November 28, 
- 1936, regarding this case, although he therein refrained from ques- 


ae , tioning the effectiveness of the deed. ‘His statement was as follows: : 


The deed. of March 30, 1927, is obviously a conveyance of ‘the third tract. 


~ mentioned in: the Act of August 1, 1916. It is not clear to us why it was felt - | 
necessary for the. ‘Territory to convey the portions of Kapapala and Humuula _— 


_ by deed to the United States for the reason that as former Crown Lands (see 
Act of June 7, 1848, of the Legislative Council of- the Hawaiian Islands) the — 


._ same: were ceded. ‘and transferred .to the United States by the J oint Resolution | : 
a of J uly 1, 1398. Under section 91 of the Organics “Act the abrip 4 in eee on could ie 
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i have been. taken fom: the joes ‘use, snd: eauizol: of the ‘eeiceuant of 


_ the Territory of Hawaii” by a ‘subsequent Act: of Congress, or it could have been 


; taken for the uses and purposes ‘for [sic]. the United States. by direction . of 
* the President or the Governor of Hawaii. _a 
. However, since the’ transfer was. ‘made by a deed executed by the proper 7 
| officers of the Terr ‘itory, with the approval of the Director of the ‘National. Park : 


Service, there is no reason to. question. the effectiveness of the deed or any of ae a - _ 


a the. provisions. thereof. [Italics supplied.] — 


- Despite the. Attorney General’s See eee of, United States a i 
title: to ‘these lands it is advisable in the absence of an abstract of 


| title to sketch briefly their statutory. history. By act. of the Legisla- E 
. . tive Council of Hawaii approved by: King Kamehameha Tit on June _ 
7%, 1848, the Kapapala and. Humuula Jands together with numerous a 


others were reserved as Crown Lands, the king’s private property; in 


7 1865 were made an appanage of the office of the Crown rather than o eo 


‘the monarch as an individual; in 1893, upon the overthrow of the — 
monarchy, became part of the ‘public dare under the Provisional: 
‘Government; in 1894 were declared by Article 95 of the. Constitution 


of the Republic of Hawaii to be the property of the Hawaiian Gov-— < 


= ; ernment, (confirmed by the Organic ‘Act, sec. 99, April 30, 1900, 81 
‘Stat. 141); in 1895 were defined by the ‘Land: Act, 1895, as. “public 
lands”; and on August 12, 1898, the date of effective ‘amtiexation of 


: the Hawaiian Islands to the United: States of. America, were ceded 7 ; . ea 
to the United States in absolute fee. In March 1908, Ce court in. 


| Territory of Hawati vy. Kapiolani, 18 Haw. R. 418, took. judicial 


— notice that the title to the former Crown. lands of. the Hawaii: an. (jov- ee 


- ernment was in the United St tates of. America and held that. the title 2 
cannot be disputed 1 in the courts. — 

yes Rey. Laws of Haw, 1905, pp. 1197, et $0, Dp. 1226; 

45 0. Clms. R. 418; 

Civil Laws of Haw, 1897, ‘pp. 44 and 103: os | Be : 

— Treaty of Annexation, Art. AI,. Rev. ‘Laws of Haw.. i935, D. 84a; 

_ Joint Resolution, Preamble and paragraphs a and 2; wd, Da. 82.- ee 
| Since the establishment of the. territorial government. the: chief: 
| relevant. provisions of law controlling the -public property ceded and 
the relations of the Federal and territorial governments in. ‘regard : 
thereto have been the following : . 


4, Article II of the Treaty of ianexation, the substance of which wt 
| ‘is is repented i in the J oint Resolution of ratification : =. = 


‘The Republic of Hawaii cedes and transfers to the United States the @usomute ae 


fee and ownership of all public, government or crown lands, public buildings © 


or edifices, ports, harbors, military equipments, and. all other public property, of 


-. every kind and description belonging to the government of the Hawaiian Islands, 


together with every right and appurtenance thereunto. appertaining. 


The existing laws of the United States. relative to public lands shall not. re oe 


“ ie such lands in the Hawaiian Islands; but the Congress of the ‘United | States, | 
Shall enact special laws. for their management : and aoa —o as 
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2 Section 91. of the: Hawaiian eee Act, as ‘amended by the. 
act of May 27, 1910, providing: 3 


| That, except as otherwise pr oidel: the public property igs and transferred: 

to the United States by the Republic of Hawaii under the joint resolution of 
annexation, approved. July. seventh, eighteen hundred and ninety-eight, shall 
. be and remain. in the posssession, use, and control of the government of the | 
Territory ‘of Hawaii, and: shall. be maintained, ‘managed, and eared . for by it, - 
at its own expense, until otherwise’ provided for by Congress, or taken. for the 
| uses and: purposes of: the United States by direction of the President. or oft the 3 

_ Governor. of. Hawaii. Excerpt A; italics supplied.] Be 7 os i 


‘And such public’ property. So. taken for the uses and purposes of the ‘United 7 
States may ‘be restored to’ its. previous: status by direction. of the Rrenident 7. 
(Excerpt B).: ; . ow, 


= and ‘the title: to any. such public property” in the possession and use of the Ter. 


ritory for the purposes of water, sewer, electric, and other public works, penal, 
charitable, scientific and educational. institutions, cemeteries, hospitals, parks, 
highways, . wharves, landings, harbor improvements, public buildings, or other — 
public purposes, or required, for any such purposes, may be transferred to the 
Territory by direction of the. President, and the title to any property so trans- 
ferred to. the Territory may thereafter be transferred to any city, county, or 
other . ‘political ‘subdivision thereof by. airection _ of the Governor when 
; thereunto authorized. by. the legislature; Roe Laws of pawats 4925, 
pe 105) (Excerpt C).. 7 , | 


(Norte. —The italicized phpase in | Excerpt ae and tia. provisions of “Bxcerpis - 


: B and © are additions by the act of May 27, 1910.) 


3. Section 2B, Hawaiian. Organic Act, as. amended by the act of 
: May oF, 1910, which i in part provides: 
~ (a). (3): The term “public lands” includes all lands in the Territory of 
Hawaii classed as. government or crown lands: previous to August 15, 1895, and 
ae (The date given was the date of the Land Act referred to above.) 
(q) AlL lands in the possession, use, and control of the Territory shall here- 
_ after be managed by the commissioner {of public. lands]. , 7 
From these provisions it appears therefore that while the fee and 
the ownership. of the lands in question passed to the United States 
on August 12, 1898, and the power to manage and dispose of them 


Ne thereafter lay. in Congress alone, the possession, use, and contr ol-of — 


them were to remain in the Territorial government under the man- 
-agement of the Commissioner of Public: Lands at the will of the 


-- Federal Government. In the absence of the contingencies envisaged 


in Section 91, Excerpt C, supra, the ‘Territory’ S permission to possess, - 
use, and control was to continue only so long as the Federal Govern- 
~ ment should not. require. the lands for its own uses. It was to one 
| nate. upoe expression of the Federal will in either of two ways: 


ie by definitive action by Congress providing : for other 
"management and disposition of the property; or 

9. by interim executive action either by the President - 
“or r by the Governor ¢ of ue nee aS 2 Federal officer, 
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| in the forts ofa proclamation taking, setting aside, or 
--‘Teserving | the property for specified Federal uses until the - 
_ Congress of the United. States should other wise direct. 


. It however the. Territory were to use these lands or require to. use 


‘them. for any of: the, public purposes. ‘specified i in. Excerpt. C of. Sec- | 
- tion 91 and-thus give rise to one of the contingencies therein contem-. 


: plated, it would be possible for the Ay, to nea title thereto — 
upon. direction of the President. 


. It-is clear. therefore that since title to the Cre own lands of. £ Kapapala 7 


aaa Humuula.- -passed. to. the United States upon. annexation, there : 


could. subsequently: have: been. no title in the Territorial government. 
unless the President: should have. directed its restoration to-the Terri- 
tory. An examination of the Presidential proclamations. making such 
| transfers of title-shows that no transfer made. has included the Kapa- - 


pala and Humuula lands... -It.is established ther efore, in the absence —~ 


of an. abstract, that. the. title. to. these lands, with. all the incident, 
rights of owner ‘ship, has remained i in the Feder al Government. con- 
Mens hy. since: annexation. : ee - 
It. follows that. the. jerritotal ne ae no power te wale 
the. deed of March. 30, 1927, and- could. convey. no estate in. these. 
~Jands: Nor. could it, an impotent, g grantor, reserve to itself. by.a. deed. 
part of an estate which it did not have. The possession, use, and 
control of the. public property of the United States in Hawaii as. 


teres ‘permitted to. the. territorial government under the Organic Act con- 


stituted no estate in. lands. The privilege’ accorded was: ‘peculiar 
and exceedingly broad: ‘but: in essence it was in the nature of a 
tenancy at will, or even a license not: coupled with an interest, termi- | 
nable or vecanle at the: will of the Federal Government whet ex- 
2 pressed i in the ways specified. above, Never. did it: include any power 


of disposition. nor. yet any power ‘of choice or discretion as to EMSS on te 
. degree of ‘possession, use, or control which the Territory - should © 


_- relinquish when its: temporary privileges. should be withdrawn. 


‘This linited right: of the territorial government to occupy, enjoy, es 


and manage the. lands in question. continued undisturbed. until Con- — 


.— gress. established Hawaii National Park. In the passage of the act of — a 
i - August. 1, 1916, creating the park, arose. the contingency | contem- 


plated by section 91 of the Hawaiian Organic. Act, i. e., Congress # 


- provided. definitively for Federal use of. the lands eithia the bound- | 


~ 7 aries described, a use wholly incompatible with continued. possession. e. 


and. use, management, and maintenance by the Terr itory.. By. dedi- 
eating: tha: lands: ‘perpetually’ to -public:.. park’ uses by: the people. Of ee 
- the whole Nation; by: placing in the Secretary of the Interior execu- 
tive control of the park, its care, management, and’ government, and 


fe ~ providing ¢ for its. maintenance by. oe aa Congress | gave ; 
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ae notice ting: it ironed’ to torminite ‘all of the Territory’ S ere 


oe and duties and at a determinable date to place in the Federal Gov-- gee 


ernment full and exclusive: dominion, possession, use, and control of: **., 


| a the ‘park lands. By. no Dart of the act did Cones leave in peal 


OT. ape, © 


—. to’ these lands; avid: in no part of the’a act 1s : there. found any authority: : 
for anilateral retention by the territorial anaes of ay, right: 
whatsoever regarding them. _ 3 


_ © Nor'did this-act or any subsequent lagilnues give power express . ; a 
or implied to the Secretary or to any other official to divest the Fed--. 


eral ‘Government of such a right as the Territory: sought to’ create 


in ‘itself. by the reservation of the deed of March 30, 1927. Such dis- 
_ eretionary: powers as the act creating. the park gave to the Secretary eens 


in connection with his administration. of the park were all for speci- a 
| fied _purposes, to be exercised. within: fairly. narrow limits, thus be- 2 
coming practically ministerial. Similarly, section. 3 in empowering 
- . the Secretary to determine the width and location of the. strip con- ane 
~ necting the Kilauea and Mauna Loa sections of the park gave him no. ~ 


lee power other than the power to decide. on the boundaries best. suited. ae a 


tothe purposes of the strip. ‘The sole intent of the provision was 
. to enable the Secretary through his engineers and surveyors to choose » oo 
_ from the extensive public domain lying between. the two:craters those _ 


“ lands best adapted to the building: of a road. which would have to 


negotiate within a. comparatively short distance | over ‘difficult: terrain. 
a climb.of: approximately 9,000 feet. There’ was here, therefore, no 


discretion in the Secretary as to whether he might leave 3 in ‘ths: Perri: or 


_ tory any degree of control whatever over the strip. =~ a 
As to grazing privileges, the act of August 1, 1916, ‘Geauce the : 


“a “park, was silent; but the act. of August: 25, 1916 (39 Stat. 535), cr eat- ; | 


ing in: the ‘Department of the. Interior ander the: direction ‘of the 


Secretary the National Park Service, conferred on: the Secretary” - 

_ power to grant. grazing privileges in any national park except Yel-e 0 
_ °- lowstone National Park. The Secretary therefore received. power to 
ar grant ¢ grazing privileges i in Hawaii National. Park on the conditions | 


| “and within the limitations ‘prescribed in section. 3, , which Was - as _ 


- follows: 


a Provided, however, That the Sarda of. thie inedae may, ‘under. ‘such; rules Z 


— and regulations and on such terms: as he may prescribe, grant the privilege to 


- graze - live stock: within any national park, ‘monument, or reservation. herein . 1. 


; veferred. to when. in his: judgment’ ‘such’ use is not detrimental. ‘to: the. primary. rk ° 
we purpose for which. such park, - monument, Or. ‘ reservation was, created, “except tae 
that this provision shall. not. apply. to. the. Yellowstone. National Park. pote 


- ~The power herein conferred was a: limited power, one simply. to ° "oe 
geass the issuance of grazing permits, with discretion and on 
: terms jmpliedly beneficial to the Federal Government. Tt was to. be : ue 
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re by ‘the ‘Scoretary: through ad designated: administrative 


- agency, the newly created. National Park Service, and its director. 


: Q Quite different and far larger would be a power to farm out to an 7 


_ agency undesignated by statute, exterior to both the National Park — 


Service and the Department, ‘for the benefit: of that exterior agency, a 


the whole and exclusive body of powers over grazing permits in any Ba 


; national park, whether in perpetuity « or for a limited period only. Yet. — i 
- -guch would be the power involved in a grant of. the right, sought by. - 


_ the. Territory... -To invest. the Secretary. with such a power, other. 


legislation by. Congress would be required. In the absence of such 


7 legislation any attempt. by: the Secretary to exercise such a power 7 


would: be ultra vires and of no effect. There has been no enactment S. 
conferring on him such a, power. - ‘There was, therefore, no power in. | | 
the Department of the Interior to grant to the: ‘Territory by any In 


strument or other means the perpetual grazing rights which it: sought | 
by the deed of March 30, 1927, and no effect can be given to the. 
Assistant. Secretary’ S approval of the reservation either as a reserva- 
tion or as a mere ee 7 

The procedure of ‘ “acceptance” by. thé: iin of ihe Tntoriot of | 


certain properties . within national. parks, authorized. by: the. act of - : 
- June 5, 1920, cited above, relates to conveyances of private lands to. 
the F edéral: ‘Government, - It is inapplicable to transactions concern-~ 


ing public’ lands owned -by the United States. In the instant case, _ 
the will of Congress 1 in regard to the third tract. in the park was ac- 
| complished, in my opinion, on. February 19, 1927, when the Assistant 


Secretary approved the survey and the blueprint: of the lands to be~ © 
~ taken for the road, thereby determining the width and location of the. a 
strip as section 3 directed him to do. Nothing further seems to have - 


been requisite under either section 91 of the Organic Act or the act of _ 


August 1, 1916, to bring the lands of the. strip under the exclusive 
* dominion and eontrol es the Federal Government and to make appli: 
cable thereto all statutes, rules, and regninfious, governing national con 


Cee parks. Ae 2 
2 dn aie relevant aiaies namely; the act eventing: the National Par ke 


ore. Service and two’ acts relating solely to Hawaii National Park, infra, 4 


| ” "i Congress. has Jaid down no uncertain. directives for the management. eer 
vite ~ of national parks i in general and of Hawaii National Park in pars 
 ticular.. The regulations formulated by the Secretary only implement Cae re 


oo ae congressional will. The statutory provisions are as follows: ascent 
-.1..The act. of | August’ 1, 1916 (39 Stat. sigs ee the e park, : 


Ly requires: the Secretary’ regulations to 


é | : : Provide for the preservation from the injury of all ‘anibecs toe = : con natural es a 
oy curiosities or. wonders within said park, and their retention in their natural : 


| condition. as nearly as. possible. . 
‘a 7 - 125897—39—vor, 56—-20 ye . 
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2. The act of April 1 19, 1930 (46 Stat. 291 ie after empowering the | | 
. Secretary to make cereral rules for the care of the park, redirects him 

in terms (sec. 4) to make regulations 


especially for the pr eservation from injury or spoilation of all timber, aataenl | 
curiosities, or. wonderful objects within said park; | 


and, particularizing, makes explicit, provision that any person. 


‘who. shall within said park willfully commit any ‘damage, injury, or spoilation - 
to or upon any. * * tree, wood; underwood * * * vegetables, plants, — 
* *. * natural curiosities or other matter or thing growing or being thereon - 
or. situated therein, shall be deemed guilty of a misdemeanor *. * *. _ 


a 8e-The act of August 25, 1916 (39 Stat. 535), creating the National 
| Park Service, by Sec. 3. empowers the Secretary to cut timber: 


in those - cases. where in his judgment : the cutting of such. timber is aula 
in order | to control the attacks: of insects or diseases or otherwise CONSETVE thie 
scenery. or the natural or. historic Oe In any such park, monument ; or 
- reservation, . | 


| It also permits him to | 


provide in ‘his discretion for the destruction * * # . “of such plant lif e as muy : | 
be detrimental. to the use of any of said parks, monuments, or reservations. 


ol EE inally, as. previously stated herein, lt authorizes him to “permit: - ; 


| grazing in parks, providing — 


That. the Secretary of the Interior may, sae such rules and rerulniions and 
on such terms as he may prescribe, grant the privilege to IT Ae livestock with- 
in any national park, monument or reservation herein referred to when in his 
judgment. such use is not detrimental to the primary purpose for which such 
park, “monument, or reservation was created, except that. this provision shall 
hot apply to the Yellowstone National Park. [Italics throughout supplied. ]- 


- Together, these directives constitute a statutory saunas? oa 


policy for Hawaii National Park, ‘definite and coherent, and it is 
within the framework of this policy that Congress: requires the Sec- 
retary to exercise such discretion as it confers upon him -in these 
matters. Its cardinal purpose quite. clearly is to preserve: from 

change or destruction the natural condition of the park, viz, its . 


scenery, its historic objects and the. whole range. of its natural fea: 7 
~ tures, from the general of timber to: the particular of tree and even 


underwood and plant. Willful damage’ or injury. to. any growing 
thing is made a crime,. The Secretary himself may neither cut down — 
nor pull up except to conserve the park and check such ravages of 
-- nature as might hurt the whole. Grazing he may ‘not permit unless it. 
shall inno way tend to change or destroy the natural condition of 
the park, ‘From the operation of these principles'no part of any — 


- park 18 excepted nor- is the Secretary authorized to alter them. or. to ° 


do other than apply them. » 
‘This synthesis makes immediately soe cae to fell ors tpiook | 
shrubbery, eradicate plants and generally to clear any park lands of | 
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their ‘underwood. in order. to adapt them. for grazing would violate a 
every one of the prescribed principles. | Each of these acts would: by 
itself bea misdemeanor. Nor would systematized, large-scale commis-. 
sion of them for the object stated make them lawful, for that object 


itself would be unlawful. The. sole purpose for which the statute. 


allows tree-cutting and plant destruction is that of checking the | 


spread of disease and other plagues or of otherwise conserving. the aa 


- whole natural life of the park, its historic objects and scenery. To 


this no other purpose may be added. £3 apressio unius est exclusion 


- alterius.. Finally, grazing such as to require clearing operations and_ 
thus some degree of change and destruction of the natural condition — 
- of any part of the park could not be other than. “detrimental to the. 


|. primary purpose for which the park was created” and for that reason — 


of a character which the statute forbids the Secretary to permit.. It 
follows therefore that. the Secretary has no author ity not to prohibit | 
‘such clearing operations as were undertaken by the Hawaiian Agri- 


cultural Company and every authority to refuse to issue permits for | 


such grazing as would demand adaptation: of Hawaii park lands to i 
the needs of cattle raising. 7 te 
~ > Insummary, then, it appears wihat tlie territorial government labored 
_. under a. misunderstanding as to its ownership of the park lands in. 

question, possibly because of long undisturbed occupancy of them; 


that the absolute: fee thereto. has been continuously in the United oP ae 
- States Government since August: 12, 1898, the date of effective an-. 


nexation of the Hawaiian Islands’ to ihe: United States; that the 


: Territory has at no time had any estate therein and that under the: ae 
act of August 1,.1916, creating Hawaii National Park the Territory’s 


privilege of possession, use and control thereof was effectively term1- 
nated on February 19, 1927, by the Assistant pencelry S ee of | 

- the blueprint and the survey of the strip. — | 
_- Accordingly, for all of the above Beasidersticgs ft ama. oe opinion, : ‘ 


“first: that the. deed of March 30, 1927, was unnecessary, void -and of. a 


no ots second, that the reservation. to. the Territory | of perpetual . = 


| grazing. rights on these. park lands was equally void and ineffective. = ee 


as such; third, that power to grant such a right to the Territory lies 


.% , 40 Congress alone and is not within the authority conferred upon. the 
_. Seeretary of the Interior by. any existing legislation ;. fourth, that — 


- the Assistant, Secretary’ S. approval of. the reservation, whether | that ts 
be construed as a reservation or as a mere request, was ultra vires 


and inoperative ;. fifth, that General Lease 1920, issued. by the terri- ~~ 


torial government: in exercise of its presumed Pia. was void.and - 

ineffective. both.as.a lease and-as-a ‘grazing permit insofar as it. 
_ related to-the. lands of. the second tract, namely, those lying within eee 
the park; ‘sixth, that. the. Hawaiian ACrculnial Company acquired aa cee 
10 rights on. park lands thereunder; and seventh, that the Secret ary _— 
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of ihe Interior 3 is by statute specifically hanced: not to permit eTaz-) 


eae of a character destructive = objects. which Congress directs to. - mr 


be preserved. Pe | 
Any aidjusttients iacessitated by eee conclusions should be made 


* by the administrative departments. concerned. “ 


_ Approved: F ‘ebruary 91, 1938. 
| (Oscar L. Carman, ee 
. Assistant Seoretary. 


A ic McINTYRE 


Decided Maren 4, 1988 


| Sunvex—Bounpannes—Mmanper Lines: : | 
‘The official plat of the survey of the Rancho La Bolsa. Chica, made in 1858, # 43 

¥ approved: January | 14, 1861,- upon. which patent | issued May. 7,- 1874, indi-- 

eated thatthe actual shore of the Pacific Ocean was a boundary of the 

rancho, and the call in the grant was to the beach. Any lands lying be-_ 

te tween the meander line as delineated on the official plat and the actual 

shore must be. considered. as part. of the land confirmed by the grant, inas- 

. ‘much as: ‘the call was to the tidewater as a. boundary: and: the area sur- — 

- yeyed together with that. omitted was less than the oo was entitled Bers 


to under the grant, 


. The cases. in. the Department - and - in. the courts are numerous. ‘where title oo ioe 


land meandered along a nonnavigable body of water. has been © held to | 
extend to such waters. | .S 7 a _ . 
. SWAMP Lanps—Srare’s FArLure | TO | CLATM—APPLICANION FOR , SURVEY. 
cig the natur al object meandered is a marsh. or swamp land, and the ciate has 
et never claimed it as such. under the swamp. land grant, an applicant for - 
- survey of such land, who claims no rights. under the State, is not in a po- 
sition. to. ask fora survey on the ground the land is swamp land. - 


| Pracrice—Parrrss—Norice oF APPHAL. ce ee | 
Where a protest. against an application: was not ‘allowed, no hearing directed . 
ona controverted issue of. fact, and the application was not denied upon. - 
‘any disputed question of. fact but solely upon the applicant’s showings, — 
the protestant is not a party. within the meaning of the rules of practice 


: which require that notice of appeal should be served on. the cae party. Ree 


o PUBLIC Lanps—SrrpULATIONS BEtwEEN PARTIES —HISTOPPEL. 5 es 
. Stipulation between parties as to what land is. tideland and what land is 7 
| _ public land does not bind the United States, and an applicant for survey | 
ne. of a tract as public land, who has stipulated that the land is tideland, 
4s not estopped a me pee from showing that the Jang ig neuen ke 


s land. | } 
Crapman, Asstitint Ssoretary > | 
AT, McIntyre has appealed from. a dociaion of the Commissioner mi 

- of the General Land Office rendered J uly 10, 1936, which denied his . _ 


. application for the survey of certain vance) in ee 19, 20, 29, and 30, -" 


TE 58, R. 11 W, S. B.M. 
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The a accompanying the napa depicts. an area of -. 
‘74 acres. situated between the. meanders of what is termed an inlet . 


—-on the official plat of the survey of the Rancho ‘La Bolsa Chica,. ap-- | 
proved January 14, 1861, upon which patent issued May 7, 1874. 


The plat of the official survey made in 1858 indicates that the actual a 
~ shore of an inlet of the Pacific Ocean ‘is the boundary of the ranch... 
so far as it affects the area. In question. The area confirmed as o 


; Rancho La Bolsa. Chica is described in the patent as follows: 


a ow ‘The lands of which confirmation hereby made are. those. known as 


La Bolsa Chica situate in Los. Angeles - County, ‘to« the extent of two Square | 


7 leagues and no more, within the boundaries described in the grant in this case, 


Sand in. the map referred to in said grant, A. ‘certified copy of which map is ‘ 


also filed in- this case to wit: On the Hast by the Tulares. and Cienegas lying a 


toward the low hills; On the West by other Tulares and Cienegas; On the 


North by some willow trees (sauces) ; and on the South by the beach (playa) . | 


oa . provided that. should the quantity of land within said boundaries. be less . | 


than two uate leagues, then confirmation: is BerEDy: ‘made or such. less : : 


Mize quantity. a: es 


- The area. within ee Haron’ ines of ahs: eae is “stated: as 7 


| containing: 8,107.46 acres, which appears to be 770. 54 acres less. - : 
than two. square leagues allowable under the confirmatory decree. 
The applicant alleged that the land for which survey was ‘sought — . 


was above the ordinary high water mark of the ocean and that he — 


believed from its appearance that such was its condition in 1850. - 


om Affidavits from three persons in support of his application alleged, 


in substance, that part was low bottom and. part high tablelands, i os a 


-- and that eis elevation. of the land varies from 10 to 60 feet; that os 


bottom land was alkaline, the high land. fertile containing ‘certain : ; 7 
_ plants and weeds. and large eucalyptus trees 30 years or more old. . 


Gibson, Dunn, and Crutcher, in behalf of the Lomita Land and. 
' Water Company and the Bolsa Land Company, filed protest against —_ 
the allowance of. the application claiming protestants were. owners. — 


of the land under a tideland patent isoned by California in. 1903 . ae 
| and as: subsequent. grantees under the patent to the rancho, They -_. 
. filed certain maps and: diagrams, among them, Exhibit “A, which . 


_ purports to show the location. of the poundarics of the canes: and 


the boundaries of land in the tideland patent within the meander 
lines of the. rancho. Two parcels of land, one elongated and another = 
~ more compact, between the meanders of ahe rancho and the bound- - 
aries of the tideland patent containing respectively: about 19 and — 
. } aeres are. colored blue, the Jands:in the tideland. patent. so faras - 


_. affected by. the application, containing about 47 acres, are colored. _ 


- pink and orange, that east ‘of a dike being colored pink and weet = ase 
Sod ib. orange. The applicant does not dispute but. impliedly has 


ee admitted that. the areas So pers are: > the areas: nes asserts. to be — 7. 
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public lands and that the boundaries shown of the rancho and tide- 


_.Jand patent are correct. Protestants filed a contour map (Exhibit B) 


‘prepared by engineers which shows elevations above tidewater in 
the areas colored blue, and admit as the contour map shows that: 7 
in the blue area the land between the shore line and the meander 
line rises in the northerly parcel to:36 feet, and in the southerly parcel 

to 47 feet; they however contend that the pus and orange areas ar eo 

 tidelands, | | | Ye 
pe. Protestants. also filed a toe sales between, the fepace attorney: 
for petitioner and attorneys for protestant that the pink and orange _ 
“area on said Exhibit. A is within the oenay ebb and flow of the 
tides, | a ae Be 6 ak 
“Mentioning the familiar principles. that the yeas of navigable 
waters, inéluding tidelands, vest in a State upon its admission; “that. 
the official plat and field notes become a part of the grant or deed. 
by which the lands are conveyed; that bodies of water are meandered 
- for the purpose of ascertaining the quantities of land in the fractional. 
‘sections and not as boundary lines; that the official plat. represents 


the meander line as the border line of a meandered body of water: 


‘and shows to a demonstration that the actual shore line and not the: 
meander line is the boundary of. fractional lots; that the disposal of 
land by the United States bounded by a meandered body of water 
under ordinary conditions conveys to the patentee title to the actual 
shore line; and the decision i in United States y. Lane, 260 U. Ss. 662,. 
upholding an old survey as reasonably accurate which had omitted. 
97.64 acres along the shore ofa lake, whe Commissioner found and held. 
_that— __ =. | . | | 


“This office is of fhe. opinion that the ar ea involved. in ‘the application for: 
| survey submitted by A. L. McIntyre is not of sufficient size and extent to con- 
_ stitute gross error or fraud in: the original survey. - Such being the Case; the- 
. area is: not considered unsurveyed public land to which title has not passed. | 


from the Government. Furthermore, since the south boundary of Rancho La: 


Bolsa Chica is described as “and on the South by the beach (playa) ,” and as the 
total area -of the private land. grant is less than “two Square leagues, ” it. is: 


: ~ apparent, even if the survey of the south boundary of the: rancho is erroneous. 


to the extent to. constitute gross error or fraud within. the meaning of the law; — 
that any lands lying between the position for the record south poundary and. 

the actual shore would have to be considered» as part of the area confirmed, at: 
~ Jeast up to the maximum two square leagues. oo, 


_ Applicant filed. what he termed a protest. ene ths Come: a | 
sioner’s order, which the Commissioner treated as an appeal. This... 


so-called protest. is accompanied by a number of documents and refer- : 
ences to the Department’s action in other cases in which surveys were _ 
ordered which are made the foundation for objections to the Com- 


issioner’s. conclusions, and an affidavit by applicant. in which he 


repudiates the a ge made by his attorney that the land marked : 
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. pie on. Exhibit A was affected by the tides’ of the ocean, on the 


ground of lack of authority to make the stipulation, and for the ~ 


. further reason. that applicant was a witness to the opening of the ; 


sluice gate in the bulkhead in the dike between the pink and orange 


area, and the water spread only 40 feet from the gate on the pink - 


area (an operation that. the attorney | also witnessed before he made ; 
the stipulation). : 
Protestants have filed a . motion to ae ie appeal “ad motion 7 
. to strike the supporting exhibits on the grounds that no service of | 


notice of appeal was ever served on them and that specifications of. 7 


error and argument were not filed in time as required. by the Rules — 


of Practice, which require service on the opposite party of notice of | 


appeal and copies: of the specifications. of error and briefs in. support. eG 


thereof. It seems, however, that: protestants were not parties in the 

sense used 1 in the Rules of Practice, Their protest was not allowed, and - 

‘no hearing was directed as to any controverted question of fact. The 
- Commissioner, though he referred to and was perhaps aided in his _ 
__ decision by the reference in the protest to matters of record of which | 


judicial notice could be taken. and by presentation of authorities, did ‘ 


not deny the application on any disputed question of fact, but. solely | 


on the applicant’s showings and facts admitted by him and the law — 


he considered applicable to the case. ‘The motions are therefore — 


overruled. - : iy helt 
As to. the sapulation. wialover angine forse it has Debwecd a | 


7 parties it is clear it does not bind the United States, and it therefore : 
cannot be considered conclusive as to whether the land 3 18 public land. 


of the United States or tidelands that passed to the State upon its — A at 


admission. The applicant therefore is net estopped by the stipula-. 
tion fr om showing as a fact that the pink area. is upland and not tide- ? 


a land. ‘It seems he has admitted that the. orange area is tideland. 


The principal contentions of the applicant seem to be that the lme 6 : 
- represented as a. meander line on the official plat is a boundary and 7 


nota meander line for the reason that. (1) there was no body of water - 
- to meander, (2) that the water was not navigable, and (8). that. the 
land ‘within the meander lines was marshland or swamp, and if the 


7 latter the State n never selected it and ther efore its rights thereto are 7 
_ lost. . ; | | 
‘The eprint oa that ‘the fusia® In ae instant case bri ing at. 4 
- within the rule in Lee Wilson & Co. v. United cae 245 U. 8 24, and 3 
| those there cited and followed, that: : 


ee where upon the assumption | of the existence of a “body. of water or 


| : lake a.meander line is through fraud or error mistakenly run because there is 
no such. body of water, riparian rights, do’ not attach because in the nature. of 


things the. condition . upon which: they. depend. does not exist and ‘upon - dis- 
covery: of une mistake it is within the POWEE of the Land Department of. the: = 
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-_ United States to ‘deal with the area which was: excluded from the survey and a ea 


cause it to be lawfully surveyed and to lawfully dispose of it. cee 
_ Ag to this contention, it is sufficient. to say that the official Bie of a 


a ae of the rancho. purports to show that an inlet of the Pacific _ 
‘Ocean was meandered ; that the applicant admits that the orange: area 


is covered by fidewatar There was, therefore, a body of water to . 
méander on part of the land in question, although the meanders may — 


not have conformed approximately. to the actual border of the tide- ht 


land. 


: contends that in the case of Bolsa Land Company v. Burdick, 151 _ 


As to the. question whether the water. was: iat rabies the: spplionat Z - 


Cal. 254, 90 Pac. 532, in which one of the protestants -was a party, - ) 


the Supreme Court of the State held that the waters on the very land — 
in. question were not navigable. As the Department. understands the 


a opinion, it held merely that an irrigation ditch by which defendants 


sought access to the waters on the land for the purpose of hunting 
and fishing was not navigable water. In this connection, it may ‘be 
stated that the court. in its recital of facts said : Ce ee ey 


Be, “plaintiffs showed that the Jands- were. oo of a rancho ‘to which 
patent had been issued by ~ the United. States. The plaintiffs’. (Bolsa - Land 
Company) title was derived by mesne. conveyances through the holders of the 
patented title. The lands comprised many hundreds of. acres of uplands as 
well as marshlands, with an ocean frontage. An estuary from the ocean 
projected | ‘into these lands, the waters in which | estuary, with its tributary 
sloughs, were affected by the flow of the tides. To the lands cover ed by all 
these’ waters, ‘the plaintiffs had acquired title by patent from the State of 
California under an act to PrOUNS | fOr the tmanagement and sale of lands be- 
longing to. the State. | a . a | 
| But assuming that the waters | on. the ind 3 in controversy were not . 

navigable, at the time of survey, there is no merit. in the argument 
_ that the meanders of such water is a boundary for the reason that the 
- waters are not. tidal waters or that the lands. and. water within the | 
- meanders are held under tideland patent. The cases in courts and 


-. the Department are numerous where title to lands meandered along Bo 
x nonnavigable body of. water have been held to extend to the shores > 
. of such waters. Such was the case in French Glenn Live Stock Co. 


 -v. Marshall (28 1. D, 444); Hardin v. Jordan, 140 U.S. 371; Mitchell v. oe 
Smale, 140 U-S. 406, and many others unnecessary to cite. 


Assuming. further that the natural object meandered. was a seer Re 
or swamp, so as to make applicable the rule in Wiles v. Cedar Point  . 


; Club, 175 U.S. 300, and French Glenn Live Stock Oo, v. Springer, : 
185 rae S. 47, wherein the meander line was held to be a boundary, © 


then in such a case it would appear that the land was of the character — 


that passed to the State under the swamp land grants (Revised 
ae Statutes, sections O47 9 to 2490, inclusive) ,_ and. would be alee to am, 
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° ppliation: ae survey. aie ee by ao State: ‘The: failure ee | 


the State to- make the selection within the time named in the grant 2 


does not defeat its title to lands of the character contemplated by 
said grant (Marquam v. Suomela, 21 L. D. 279), except where the — 


| an | 3 land has been returned as agricultural and there has intervened a bona ee - 
ied fide adverse. claim. (State of Minnesota v. Craig, 23 L. D. 305). The — i 
Me State has never. ‘claimed the land as. swamp land, and the’ applicant © 


= who claims no rights. ‘under: the State i is not in a position to ae non ao 
a survey on the ground that. the land is swamp. . | eg peg 
The applicant has presented. nothing that persuades the: ee 


“ment. that. the ‘meander line was ahything else than what; it appears — 


‘ _to be, a meander. line of an estuary of the Pacific Ocean. Following ea 
the reasoning in United States v. Lane, 260 U. S. 662, quoted. by 
the Commissioner, the omission. of about 26 acres. depicted in blue 


on Exhibit A does. not disclose any gross error that would justify — 
any correction of the survey made 80 years ago. Furthermore, if it 
’ appeared that there was such a gross error,. ‘the Department is in- © 
clined to the view that any lands lying betiveen’ the meander line 
as ‘delineated’ on the official plat and the actual shore. must be con- 
sidered as part of the land. confirmed - by the. grant, inasmuch as. 
(1) the south. boundary of the rancho is deseribed. as “and on the 
South by the beach (playa),” that is, the call is to the tidewater as 
a boundary, and (2) the area surveyed together with that. claimed - 
by the applicant as unsurveyed i is less than the “two square leagues,” ae 
the maximum area. te which confirmee was entitled under the terms, 
of the grant. Eee ee ak Be: 
For the reasons above’ stated, ‘the decision of the Commissioner a 
is affirmed. | | eee | : ; 


JAMES Cc. FORSLING. 
Decided March 16, 1938 


7 Beaker or Bqurraste Apguprcarton—J ORISDICTION—STaTUTORY Consrevcmon, 
‘The Revised. Statutes; sections: 2450, 2451, 2456, and: 2457; authorize the. Board 


-Affomed. ee 


“of Equitable Adjudication to apply the principles of equity in the decision. es i. 


a Of cases” involving suspended preemption claims and- suspended entries 
- ready to pass to patent except for cur able defects: arising. from. applicable 
7 ‘ignorance, accident, or mistake. Held, That the board has no jurisdiction 
oe over a. mere rejected application to make entry. 7 : 


; Pusiio Lanps—Novice: OF SraTvs—MAINTENANCE OF Pustrc Ruconps—Dury OF 

APPLICANTS. | es See = | : 

Government maintenance | in every land district of publie records of material -_ 
facts as. to the status of public lands constitutes notice of their content. — 
Held, ‘That: one eae a” relinquishment of a stock-raising rokaneiieiaes enay 
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| is” chatgeablé with: knowledge of the status -of the. lands. ‘and of: the: law 
~ as to relinquishment and is. not :entitled to equitable. consideration of a 
| rejected. application on. the plea of ignorance and lack of notice, . sae 


| Sr0cK-Ratsine HOMESTEAD. Env iry—ReLIwquisAMENt—CANCELLATION | OF Dasie- wa ats 


_NATION BEFORE RELINQUISHMENT—Errecrs or Firaine.. | | 

A purchase of a relinquishment of public lands: is a valid contract, ‘conferting 4 
ae rights” against the. vendor but none. against the. United States, a relin- 
‘quishment not being a quitclaim but a release running to the: Government 
and to it sur rendering all rights in the lands.. ne ‘. 2 

. The filing of a relinquishment: of a homestead entry. operates eo. Anstonté = 
not. only to restore ‘its. lands to.the Government reservoir of. public lands. . 
but to: affect. them. with whatever. burdens. or. status would previously 
: have attached to. them save for the life of the entry. | Held, pe That. when: 


~ the. designation of lands including those of- a stock-raising | ‘homestead ; ca 


2, entry - is canceled during the ‘life. of said entry, the lands ‘thereof assume. 
. the status of undesignated lands immediately. upon their’ restoration -to- 
-> the. Gov ernment through the filing of a relinquishment. and. are. again ° 
subject to stock-r aising homestead. entry only in the event of redesignation. 

25 That a purchaser of a relinquishment of such Jands has no ‘preferred 
status | as against the Government but: only” ‘that of an ordinary, applicant. 


S100K- Rarsine. ‘Hoaesrpan—AprticatioN—Dsston Arion—Furure AND Extstine . 
_ Rigts—WITHDRAWALS—ATTACHMENT. a ar eS Sate gis Mak Myra 


The rights ‘initiated: by a stock- -reteing: ‘homestead: application: for rndeeie? 
nated lands; being only : future. rights contingent in. part. apon. designation, 
.. are not: present - rights within the. meaning. of: the term: ‘existing “valid: 
rights” in the saving clause.of the withdrawal order of November, 26, 
» 1984, and cannot. prevent such ‘withdrawal from attaching to ‘the. lands 


*  soug ght if they be undesig nated at the date of the « or rdex. ue 


CHAPMan, Assistant Secretary: — we . on eee 
..On July 23, 1934, J ames 'C,’ Forsling, - ee 876, ue ‘Wyoming, : 
filed original atook: -raising homestead application, Cheyenne 057717, — 
for 200-acres as follows: NI4SE14,, SW14,SE1, Sec. 21; . WuSWl, 
~ Sec, 22, T. 32 N., R. 79 W., 6th P.M. He also filed a so- called “Affi- 
davit fot Deaenatot of Homestead” stating that the described lands 
were “such lands as were intended by the Act of Congress of December 


90th [sic], 1916, as subject to entry under the Stock Raising Law.” 


| Although this affidavit did not state that the lands were undesignated - 
or pray that they be designated, and. although it was. incompletely 
made on an unusual printed form relating to an additional rather than — 


an original homestead, it seems to have been. regarded by. appellant - 


: and by the General Land Office as a petition for designation of these 
3 lands : as stock-raising. It would also appear that eed paid fees | 
to the amount of $17.50. - : 


_ Simultaneously, on July 23, 1934, oe coy purchased on | 


a date not stated from one Charles Bradley for the alleged sum of 
. $400, Bradley’s relinquishment of these same lands under stock-raising - 
homestead eee No O. OD16% 5 and a sca thereof, Forsling filed 
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: said vélingnishmnent, dated J une ‘ot, 1994, to ‘he aaa: States of: all 


 Bradley’s right, title, and interest in ‘said entry, applied forandal- . 
~ lowed-on August 4, 1930, and seemingly maintained until. the pale, or 
ee the filing of the relinquishmient. 7 


~ On October 3, 1934, the Geslngicat Say: repor a. + ‘the. Comiiie: 


sioner of the’ General Land Office with reference to pre: r 6x; 


applieation : : Coys om, Boers . . en 
"The records of the Geological survey indicate that the value. of the listed. land 


| for grazing purposes is inadequate to provide a livelihood for a family on a 640-0 | 
- aere homestead unit. Favorable action in the case therefore cannot be properly 7 eg 
recommended. : A ee oe a ee ee 


: The lands were therefore not deignatedl, | ook eee ole ee 
~~ On November 26, 1934, the President by Eixeciitive or dae siupbrat ‘ly 


withdrew from aig forms’ of disposition under the public. land laws 


all public lands, vacant, unappropriated, and unreserved, in Wyoming 
: and certain other States, subject to existing valid roghés. On J uly 25, 
1935, the Commissioner of. the Gener al Land Office. by: Circular 1362 


instructed all land office: registers to reject. subject’ to appeal all sus-) 
eens S pended stock-raising homestead ' applications: relating: to lands. which » he 
_. were undesignated on the: date of the withdrawal order. ° On August a 
_ 1935, in- pursuance of* this order « the- Cheyenne’ register rejected 
~ Forsling’s application, the lands having been: undesignated.' On ap- 


peal, this rejection was. affirmed by the Assistant: Commissioner of the -_ 
~ General Land Office on April 18, 1936: -Forsling has appéaled from 


this decision and petitioned that his case be laid’ before the: ‘Board of : woe 


-- Equitable Adjudication. tae, Ae oe 


_.. ‘The following supple mentary facts are ti b Aste L “These ital’ _ 
had previously ‘been: designated ° as’ ‘Sstock-raising® by" Orders 608: and — 
635, effective respectively : on ‘September 8, 1926, and ‘April 91, 1997; 
* 2 Later, however, on May 10, 1934, the Geological Survey wrote the _ 


Secretary of the Interior that these and certain other lands in Wyo- ; 


oS ming appeared to have been. er roneously designated as stock- -ralsing, Pesan 


being of such poor character that a living for a family could not be — 


aes provided by. stock-raising from’ 640 acres, and recommended that the ae 


designation orders be canceled: 3. Accordingly, Stock-raising’ Home: | 
stead Cancelation’ No. 126 covering these lands was approved May 14, 


1934, and. promulgated on May 29, 1934, specifying, however, ‘that. = 
this cancelation should not affect. any onary for the lands ‘covered 
which might have been: allowed prior to notation of this order upon, © 


the records of the local land office so long as such entry was lawfully 


i maintained. 4. This order was received by. the Cheyenne register on 
June 1, 1984, and was noted on the land. office books effective as of | 
_ June 20, 1934. 5. None of the lands in question is in any grazing 


ay district created under the > Taylor Grazing Act. 6. These: same Jands. 


| had < on. Decanter 3, 1909, “heat designated ander Re cillarged home 7 
stead act but this designation also was canceled by Order No. 198 On. 
May 14, 1934. .7. There is no allegation of settlement: or improvement ee 


of the lpnds by appellant. . 8.- There is no adverse claim, 
On appeal Forslng by his. attorney Says: | 


— We do not contend that a literal - application - of the. law would ‘entitie de 


appellant to: any right. to this. land, “but we do. contend that under the principles 


of equity this appellant. is entitled to an order. allowing his homestead. entry. 


os 
Ba ee 
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‘and reversing the decision of the Honorable Register and Honorable, Commis- 2 


Ae sioner ; i 


and he peucoas that the case. be referred to the Board of f Equitable, 


Adjudication for review. 


In support of this. lee he alle oes that his purchase: of Bradley’ So 
| relinquishment- was made. in: ‘complete good faith on the. assumption ane 


that his application, being exactly similar to Bradley’s, was certain 
of allowance and. his investment in the improvements _ secure. But. 


now, he states, the improvements can be salvaged only at prohibitive 


cost. and he, a laborer, will suffer a loss. of their purchase price of 


| $400 if the rejection stand. The point that his’ purchase and his » 
: application were made prior to the withdrawal order he emphasizes - 
-as-a fact that should entitle him to equitable | consideration and to an 


| opportunity to obtain an order designating the lands and. he observes 


~ that withdrawal of them will serve no useful purpose since they are. 


~ almost completely surrounded by tracts otherwise taken up. Through- 
- out, as a principal.reason for equitable: consideration he stresses his. 
* jgnorancs of the law, rulings. and orders applicable to: these lands: 


and his lack of notice of any change i in their status. - 


is . Appellants: request for. reference of. this case. to. ie Board of = 
| “Equitable: Adjudication. cannot. be..granted, the board having juris-... 
diction only over certain classes of entries and preemption claims and. 


none over. mere applications to make entry. The governing law is. © 


_’ found in Revised Statutes, sections 2450-2457, as amended. by the act 


" of September 20, 1922, (42 Stat. 857). Section 2450 i is as follows: 


“That ‘the Commissioner of the General Land. Office is authorized to. Natit ae 


2 upon principles of equity and. justice, as. recognized in courts: of equity, and in 
. accordance with regulations: to: be approved by. the. Secretary. of the Interior, 


consistently with such principles, all cases of suspended: entries of public jana 


-and of suspended preemption land claims, and. to adjudge in what cases S patents | Py Si 


~~ shall issue upon. the same. [Italics supplied. 1 


“4 Section 2457 provides that sections 2450-2456, inclusive; ‘shall apply “ 


eases of ‘suspended entries *.* *: “where. ‘the law has been substantially 
complied with, and the error or informality. arose from ignorance, accident, or 
mistake which is. satisfactorily explained; and. where the rights. of no other 
x4 claimant or pi ee are preaiced,. or where there is: no. adverse claim, 


[Italics supplied. 1 
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sc eaten as to’ the board were issued by. the Secretary on ere ee 4 


>. AT, 1922, and September 29, 1927. (Circulars and Regulations of the 7 fee 
= General Land Byes PP- ail, 312; alge: in 1 49 L. D. o ond ee L. ‘D. - . a ef, 


Se “The purpose of this legislation, as aieleiiot in. ee éase: a z ee oP Fe, 
- os ‘Diller, 178 U.-S. 476, 494, was to: supplement the: general legal 

ee: jurisdiction of the land. officers’ with an equitable jurisdiction author- =. 
_ izing them to apply the. principles: of equity to sustain: irregular a ae 


entries which under existing land laws they would be compelled:to = 
reject. Where the irregularity of the entry lay in errors or informali- ~~ 
- ties arising from i ignorance, accident or mistake which could be satis- ae 
a factorily explained and thus be ‘excused’ by a court of equity, sub: 2 
_ Ject to the concomitancy of the. other specified factors, the Board of ae 
Equitable Adjudication was to have the same power as the court, to ye 
overlook the error. and confirm the entry. As it was phrased by Act- ome 
ing: ‘Secretary of the Interior. Chandler | ‘with: the. approval of. thes": ee 
- “Attorney General in the cases of James H. Taylor: (2 L,. D. 230, 231) °° 
and Elizabeth Richter (25 L. D.:1, 2) the province, of the Board of. 
_ Equitable Adjudication. Gs. confined: to entries so far complete. in 


themselves, that, when the defects. on. which they are submitted. have 


been cured by its action, they. pass at once.to patent.” [talies: sup- i 


‘ plied: ] See also Ben plenion (On Petition). (49 L. D. 561). 
The foregoing interpretations of the functions and: juriadiatiem 
of the Board of Equitable. Adjudication make clear that. petitioner’s 


ae ‘case, involving | as it does neither an entry, ready except for a curable. — 


. irregularity to’pass to patent, nor a. pr eemption claim but a mere ap- é 


-» plication to make entry, which has been actually rejected, does not: 
fall within: the purview of the controlling act or the jurisdiction of 


_ the board. Accordingly, the Larsen case: B L. D. 190): relied on-by. - | 
S appellant, is not in point, concerned as it- was with an entry and held Me ee te 
to fall. within. the statute. - Accordingly, too, it. would. be- super- 


ee fluous to discuss in’ ‘relation. to. these provisions petitioner’s: plea. of | a . ce 
ars ignorance: of the law,. orders and rules. as to the lands: sought. It iss 


“. enough to. remark that: the ignorance: which | he 0. alleges | 1s. 5 wholly. ir- fe a 

ae. ~ relevant to the sections: Just: examined. - oo , ee 

_- Nor is. that. ignorance: a sound a ‘otherwise: Th. the itccime poe. 
stances. of this case it neither. helps appellant i in’ ‘equity. nor éxcuses_ ee 


| . a him at. law. One failing to inspect. public. records. concerning lands, & + oe aoe oe 
te private or public, i in which he is financially interested is negligent at: 
_ his-peril: He is: chargeable with knowledge of the law affecting the =. ~ 


land: sought: and. of the record: of its status: as well; and. must suffer o Ms 


se - .the consequences ‘of any lack of diligence in regard thereto. The 0 a" 
_ ~ United States. Government is at. great. pains to put:at the ‘disposal Of Fug ok 
oe 7 public all material facts: as fe the: public Jands: and. not oe a Je i 
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va the Gent Tad Office at’ Washington aes in “every. sie ‘aie | a = 


of the country maintains a local land office and an elaborate registry — 


; ‘system of township plats, entry and tract: books. posted to date for . 
. the express purpose of making available and conveniently. accessible ee 


to. all comers the essential facts, not merely past but current, concern- 


ing every tract in the. district. Such maintenance. of. cick: records a e 


constitutes: notice of their. content: and. charges. the public therewith. | 
In this case. petitioner’s plight is directly traceable to his omission to. 


concern himself with the legal effects of relinguishment and with the. - 


status of the desired tract at the time of the filing. of the: relinguish- os 


. ment... He had. ‘no. right to ‘act upon:mere. assumptions. but was'under = 


Aaa a duty to make inguiry ‘of the designated authority by mail, in per-. - 
. gon. or by agent... Krueger v. United States; 246.-U. S. 69, 78, and 
_ cases cited, including Brush v.- Ware, 15. Pets. 938, 110, renee - See 


‘Revised Statutes, sec. 9295, U..S8.-C., Title 48, sec. 163; ‘Circulars and. — 
oe Regulations of the. General Land: Office, No. 616: “pp. 48 123, sec. 60; 
Pp 68 (46 Le 2D. 513); No. al PP- 1138, 1140; No. 915; . 1281. (60.L “e 

_D. 299) ; No: 375, p. 1977. : 


: Iti is well settled law: that while a vale oe ee and oft ree ‘2 ie 
- lingiuishment: of an entry is. a-valid: contract: as between the parties: eS 


and. conveys - valuable: rights: to the: vende, it gives him: no ‘rights © 

against thé. United: States. 7.4 relinquishment ‘i is not in effect a quite 

claim from vendor to vendee,, as is sometimes contended, but, is a re~ 

lease. running to. the United. States, of no: ‘effect. while with! held: in’ ‘pris... 

. vate possession |] but of instant effect at the moment of filing in-the loeal : 
land office, operating at once to release the land from the. entry, to. 


restore it. ot the. Government’s reservoir of, vacant, unappropriated -— 


public lands from which it had. been drawn by the: entry and to.open 
it to settlement. and: entry by. the next: qualified applicant: without fur- 
- ther action on the part of the. Commissioner’ of the General. Land’ 
Office. Keane. v. Brygger, 160, ULS. 276; Fain. v. United States, 209. a 


. Bed. Rep. 525; St. Paul; Minneapolis ond. Manitoba feathway Ge: Nes. 


oF Donohue, 210. U. Ss 215. 40% Wilson v.. Holmes. (38: L. D. 475, AN); = 
mae Whitford VV; Kenton. (3 L, D: 348); Circular No. 1264, “March 3° 1982" ae 


(54. D: 197, 181) ; act of May 14, 1880, sec. 1(21 Stat. 140). peanaded = 


; by, act. of. March 3, 1891,.¢. 561, sec. 4. (26 Stat. 1097) and by act of ae 


. ~~ ~ March’ B,.1893; o. 208 (a7 Stat. 593) 5 U.S.C. A., Title 43, sec. 209. - ’ 
-: But as.a. pea ie of its ‘reversion to-the public. Goma: the. land 3 m5 


a _ Sanedintely. becomes. subject. to: and affected’ by. such. relevant lawful. a . 
.. burdens, claims, or rights arising. during the entry as the life of the 
entry. may have prevented. from attaching and a change i in its. status _ "ae 


nave thus occurring may operate to:restrict; render. contingent. or wholly — 


oe bar the right sought in an application. mde subsequently to the ae an 


Ae ee of. a y relinguishment 0 or even simpltaneously. t therewith.’ Posgate. ve 
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Bell ery L. D. 439) ; Ne: Vi Soetnoand: (16. L. D. 386) ; /Musolf v. ri t@ 
Cowgill (49. L. D. 186) ; Walter R. Freitag (52 L. D. oe Circular pig 


No, 1264, March 8, 1982 (54.L. D. 197, 181), sec. 28. oe 
Forsling’s filing of: Bradley’s. relinquishment: on July: 93, 1934, ye 


: accomplished | the instant return of Bradley’s lands to. the- ‘public red 
~ domain. Instantly, too, their status changed from designated ‘to un- 


- designated. For. Cancelation Order. No. 126, promulgated May 29,00 
~~ 1984, and: on June 1 noted. on the books of the Cheyenne land office, eo 
to: become effective on June 20, while not operative upon .these 
= lands: during Bradley’s siayntonanse of his entry, took instant effect. 


- upon them:at) the termination-of the. entry through: the filing Othe. 5° | 


| relinquishment.- ‘Such cancelation of :a designation which had stood’ > ~ 


for. seven years was, especially in. view of the reasons that.weré = 


7 assigned for it, a circumstance of a nature to put a prudent man upon 

- notice not merely. of the ‘uncertainty but of the unlikelihood of the ia 
redesignation of any’ of the lands: covered’ by: the. order and of the - cent 
_ unwisdom: of any. investment therein. in advance of action, ona _ 


| petition and an application. ee & 
‘With. knowledge. of thee: facts om ‘hele sae, Rotating. was 


| chargeable. “In Sinith v. Woodford (41 L. D, 606) the: Department 


ee. ~held “grossly negligent” the purchaser of a relinquishment who:failed ; 


o. ‘to inspect the records and discover. an affidavit. of contest. which. had ae 
. ‘been filed only 24 hours before his: purchase. ‘Forsling is. even.more 


a culpable. For. 25. days: before. the: signing. of the. relinquishment. ands 
© §2 days before its filing, the Ch ieyenne land. office had put significant: ae 
_. Information at. Forsling’s disposal.’ By failing to-consult the records. 
eo and. take’ account: of: ita: law,. appellant failed- to use due diligence a 7 : | 
ae the. protean of his interests.. From. such + negligence 1 no nights ae 


i‘ accrue. Be tae = ere. 


< _ pee applicant” ‘under. the ‘stock: raising” homestead act. “The op: a 


oe . portunity to obtain: an order Of: ‘designation, which. his. appeal, Cie. 


: 7 eel requests, he. has already had, and there is no occasion to, renew. tums 
it. - The refusal of the: Geological Sur vey to. designate t the. lands: prac: - eo ee 
| “ally ensured: the ultimate: rejection. of the: application whenever it  - 


se » “should: be reached for: examination.. Had its turn come ‘during the: ae 


seven weeks” between the. Survey’s. disapproval ‘and: ‘November -26,.. > eee 


° -_ 1934, it would doubtless have been rejected forthwith... The interven: e _ : : > 
tion: of the: withdrawal | on-that date accordingly | provided | not.. 60 iene 


a much, the cause of the rejection. as an: additional. reason for- ‘its. ee 
Nevertheless, despite. the unfavorable. action of the. Geological. Sut- oe a 


| : a vey, had any immadiats valid rights or equities - in the land been: in- 2 - 7 
_ tiated by the application prior to. the withdrawal, the language: OL aes. 


a the: order” was such. ¢ as to en such neh from the force of the ee 
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| withdrawal. The stook- -raising application ioe initiatas no cis a 


Pe me rights. Ino public. land law the. stock-raising homestead’act is ve . : 
> elass by itself, deliberately. drawn. so as to condition the accrual of = 


every right against: the Government’ ‘upon. the designation . of the — 


| = desired lands as stock-raising and to prevent any. right or. equity 
— against the Government from arising prior thereto, By. the. terms 


2 of-the act undesignated lands are not subject to entry. -Hence no im- 7 = 


he mediate or present rights in, on, or to the land arise from the mere 
.. filing. of an application to enter, petition ‘for designation. and pay- 

- ment of: fees. The application remains ‘incomplete. until.it: becomes. Ce 
susceptible of allowance, which in turn cannot. be made until desig- .- 


nation occur. - Such rights as the act contemplates. for the applicant on 


are prospective merely, all contingent. upon: various events uncertain 


a tee oceur, the first and most, oe being ‘designation. e: ohn BF. i. 7 


roe Silver (52 L. D. 499). 
7. Accordingly, the land in. the instant: case having bese cadeteaied on. 
~ and thus: not subj ect to entry on Novernber. 26, 1934, appellant did not — 


have on that day any ewisting valid rights to. be a by the saving 


- clause of the Executive order: of withdrawal. ‘The. lands were there- | 


ee Might. 


- fore duly withdrawn and the decision of the. Land Commissioner re- 
jecting the application was correct. ae ; oo 
_ Appellant makes no allegation of personal ee or thee acts of 
settlement, on these Jands since J uly 23, 1984... ‘Such. acts, while not 
susceptible of ripening into a right toa ‘stook- -raising - homestead unit 
-. of 640.acres, would, however, upon a. change of application, sanctioned © 
by the act, and upon compliance with conditions specified therein, have’ . 
‘initiated an immediate right to 160 acres, which, being in existence on — 


November 26, 1934, ould: have been: sarod. from. the force of the. order. i 


ees br the absence of such. settlement appellant 3 is not pomceped: of ae 


In deeaGon of thie 1 fact that the lands anvolved. are sso indlinded : 


os : in a grazing district, appellant’s attention: is. directed’ to. section. 5 of (-. 
. .. the Taylor Grazing | Act: of June 28, 1934. (48: Stat. 1269), as. -amendeéd. he 
| by act of Tune 26, 1936 (49 Stat. 197 6). ‘Under this provision he might | 
[as  apply: for a grazing lease of these lands, should“he be of the opinion. __ 
_° “that a lease. would be of advantage’ and. give him the use of the im- » 
aoe provements. which he says he cannot salvage. It-isto be noted: that > 
oe frac OW November: 9; 1984, an, application was filed: ‘under said section 15. i? 
> for-a grazing ence G3 SWi,, Sec. 22. That. application, including io 
“+ WagSW1, sought by appellant, is still pending. Should further ap- 
.: ee ‘plications be made. for said, land, ee eanen, would be made AY the ae. 2 


7 we | General Land Office. - 


_ The decision is. ‘affirmed, 


3 Ae . oo pro | | 
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FELIX BRUNO 
| Decided Mareh 16, 1938 


Gnasno ‘Lanps—Lmase APPLICATION—ELIMIN ATION OF “Lanp, From. Gua — 


DIsTRIct, 


Tt is discretionary with the Seer etary of the Interi ior whether or. HOt to issue = i 


a grazing lease under. section 15.of the Taylor Grazing Act, as amended. . 
_ Land included. in.a grazing district established prior to the filing of a grazing | 


a lease. application and which: cannot be. eliminated om the’ grazing districts — 


- Without detriment, will not be leased. 
Oxaraia, Assistant Secretary: | 7 mae ree 
By decision of August: 5, 1986, the. Csi oe of the mene 


Land Office. rejected the grazing lease. application of Felix Bruno, e - 


filed on March 14, 1936, under section 15 of the Taylor Grazing Act, 


| 7 for about 1,500 acres in Secs. 18 and 19, T.138., RB. 14 E., Sees. 12,18, 
14, and 24, T. 13 S., R.13-E., 8. L. M, Utah, on the eround that. all’. 7 


the land applied: for was included in ‘Utah Grazing District No. 4, ae 
- established on May 7, 19385. © _ 
-. The applicant appealed: stating that his capleuen: was ‘ntended | 
as a petition for elimination of the land from. the grazing district; _ 


_ that. said land consisted of small isolated tracts within his ‘summer : 


- grazing. unit ; that there was no water on any part of said land, so that 


a grazing permit, for another could not be used without trespass'on his, | 


oui ne applicant’s, set-up; that if it should be excluded from the- grazing 
‘ district he could erect drift fences and. protect this sheep area from” 


-. drift’ cattle; that any appropriated land included in the application : a 


. could be eliminated from the application ; that prior to filing his ap-. - 


_ plication he served notice upon all adjoining landowners, but there had ec 


i been no response or objection ; and that he therefore. wished to > have 


-. an investigation of the area made. | 7 a 
- The appeal was referred to the Division of Grazing a and i in a. etter ei, 


os dated J anuary. 15, 1938, the Director states: 


A report by the ‘regional grazier in Utah indicates tliat ‘the ‘elimination. or 


this land from the grazing district would seriously: interfere with its adminis- : _ : 


tration in that it -would necessitate the cancelation. of licenses issued — to a. 


™ number of stockmen who. own, Proper: in the vicinity and. are entitled. to-, 


_ grazing privileges. 


on | Accordingly, : favorable action on ‘the: elimination cannot ‘be. properly recom. <. es 


| mended. | | : | 
Tt is discretionary, with the 22 of the Tnioricr: ‘whether ue 
| shall i issue a grazing lease for public land. As the land in question — 
is included in a grazing district which was established prior to the 
- filing of the lease. application and as said land cannot without detri- | 
~ ment. be'eliminated from the grazing district the grazmg lease ie = 
cation. must be and is hereby rejected. fe ) ee an : 
The. decision appealed from is affirmed. 7 bee Afr. 
o 125897—89—vor. 56——21 as. a aa 
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IDA PURDY RICE ET AL. 
| Decided March 16, 19388 


GRAZING: Lmasn-—Grounps FOR APPRAT-—FUNAL ‘DETERMINATION, a 

Where a grazing lease under section 15 of the Taylor Grazing ne as ainedaed: j 

«has been offered, after. examination -in. the field and report, and. has. been 

accepted: bythe lease. applicant, :the Department. may, upon appeal. by — 

_ the lease. applicant from. the rejection of the lease application in part . . 
bythe’ Commissioner on account of lease applications. of. other. qualified 
persons, execute the lease and declare the: Commissioner's: decision final, i. 

~ the determination apparently being as fair and suet: as possible. | 


CHAPMAN, Assistant Secretary: 


- By decision of N ovember 16, 1987, the Commissioner: of he Cie: 
Land Office held: fort rejection in part the grazing ‘lease. application 


of Ida Purdy: Rice-and William B. Dickey and at. the same time. __ 
offered them. a five-year.lease for the EYNEY, SI,SEY, Sec. %,.- 


NEY, EYNWY, NWYNwWy, S8y Sec..8, T..12.N. RB. 76 W.,. 
6th P. M., Wyoming. The grounds of rejection were that there 
were conflicting applications ; that investigation in the field had been 


made; and. that. the persons - making conflicting applications. had 


= preference. rights under the Taylor Grazing Act, while these appli-. | 

~  cants had preference as to the lands above described. 

_ he applicants accepted the offer of a lease for the land above 
described and a-lease therefor has been completed, but they also 
appealed from the rejection of their application in part. Their 
attorney states that all the land applied for is necessary for them; 
_ that they are equitably and. legally entitled to all; that. to grant a 
~ Jease to some other person for any part of the ind applied for = 


_ would be unjust and would work an irreparable i Injury. to the apph- .— 
 cants, causing them to expend unnecessary money in fencing to pr otect: = 
their rights against neighbors; and that the conflicting applicants 


_. haye large holdings and do not need the land, while it is needed by 

| these applicants for carrying on their ranch operations, : _ 
As hereinbefore stated, an investigation in the field was made, AD 
| special agent. of the Division of Investigations made a. report on the 


claims and rights of the conflicting applicants. The report and the _ 


records of the Land Department. were carefully considered 1m con- — 


~. nection with the conflicting applications, and as fair’ and Just a deter- 
| Oey mination as possible was reached. | 


~The grounds of appeal are general and rather indefinite in char- 
_ acter. There is no showing that any: conflicting applicant. was given — 
— notice of the appeal. It is not apparent that the eppneanis have. not | 
been justly and fairly treated. - 
The decision appealed from i is diecied: The rejection i in pat is 
declared final and the case on appeal is closed, the record being 
: returned to the General Land Office |  Affemed,. 
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THE DESTRUCTION OF MONUMENT OF OFFICIAL MINERAL SURVEY 


- Opinion March 22, 1938 


| Muni Survay—Destaucrion or ‘Monumunrs—Pmomear PENAL Copa. 


Willful destruction of. monuments -and corners of an. official mineral survey” 
duly. authorized under the mining laws and mineral regulations is within. — 

... the purview of pectin of of the Federal Penal po section oe title 18, 
ULB CG. oe | 4 


Kinars, Acting Solicitor: 7 


~The Director of Investigations hes ead a copy ot. a, etter’ 
from. Gertrude §. George, who complains of the destruction of survey 
corners and monuments, established by a United. States mineral 
; surveyor In connection with a completed mineral survey, No. 6102, | 
of six mining locations in Kern County, California, executed prepara- 
tory.to application for patent to the lands involved, and who asks 
protection: from. such. depredations... : | 
The Director requests my opinion as to heer Section 57 of the 7) 
Federal Penal Code (section. 111, title 18,.U. 8. ~~ — to the — 
destruction of such corners. — 
Section 57 reads as follows: 


‘Whoever shall willfully destroy, deface, change, or remove to another lies ie 
any section. corner, quarter-section corner, or meander post, on any Govern- 
ment line of survey, or. shall willfully cut down any witness tree or any tree 


., blazed to mark the line of a Government. survey or shall willfully deface, a 


: change, or remove any monument, or. bench mark of any Government. survey, | 
shall be fined not more than two hundred and fifty. ‘dollars, or Innprisoned: not : ie 
more than six months, or both. : Pe 
It seems that the question is be ae ped is whedon the willful 
destruction. of the monuments established by a. duly authorized | 
| deputy mineral surveyor in the execution of an official mineral survey 
. of mining claims is within the purview of that part of the statute 


quoted which reads, “or shall willfully deface, change, or remove any + 


monument or bench mark of any Government survey,” or to put it © 
more tersely, is an. official mineral survey of noe claims a. Gov- 

ernment. survey within the meaning of this act. 3 
- Under the provisions of section 39, title 30, U.S. C, re United 2 
States supervisor of surveys “may appoint in each land: district. con- 


. taining mineral lands as many competent surveyors as shall apply 


for appointment: to survey mining claims”; the applicant for survey _ 
must bear the expense of the survey, and he is at liberty to employ 


any United States deputy surveyor to make the survey ; the Commis- = 


sioner of the General Land Office has the power to fix the maximum _ 


: charges for ‘survey and publication of notices; the applicant is re- 


quired to file a sworn statement of all charges said fees paid by him — 


with the local office for transmission to. the Cominissioner. The sur- | 


(292 | DECISIONS OF THE DEPARTMENT OF THE INTERIOR EVOL 


veyors act ienesnd of the supervisor of sur veys and i in that sense 5 they 
are his. deputies ; they. are required to take an oath and to execute . | 
a bond to the United States as are many public officers. Waakey 
v. Hf ammer, 223 U.S. 85. In this case the Court said :. 

The work which. they do is ‘the work: of the. Government, and the surveys “which : 
they make are its. surveys. The right performance of their duties. is of real 


concern, not~ merely to those at whose solicitation they act, but. also to the 
owners of adjacent and conflicting claims and to the ‘Government (Page 92). 


. The: ee pertinent part of section: 29, title 30, U. Ss. CG, Ae 8 
| provides that: byte , 


Any person, association, or corporation authorized to joeats a claim ander this: 
chapter, having claimed and located. a piece of land for such purposes, who has, 


- or have, complied with the ‘terms: of this chapter, may file in the proper land | | 


office. an application for:a patent, ‘under oath,. ‘showing such compliance, together : 
with a plat and field notes of the claim or claims in common, ‘made by or under 
the direction: of: the United States. supervisor of surveys, Showing accurately 


| the boundaries of the claim or claims, ‘which shall be. distinctly marked by. - 


monuments on the ground, and shall post a copy of such plat, together with a. 


notice of such application for a. patent, ina conspicuous place on the land em-:~ 
braced in such plat, previous to the filing of the application for a patent, * * oo, 
By: section 2, title 43, U.S. C., full jurisdiction over the survey of 
public lands of the United Bigtes | is vested in the Commissioner of _ 
the General Land Office, subject to >. the direction of the pone: of 
the Interior. : 


+ In United States v. Fichett, 905 Fed. 134, the eceany was eohener “ a 
_. the deferidant, who was charged 3 in an ‘indictment with preventing by — 
force and threats the survey of six. unpatented mining claims by a 


me deputy mineral surveyor acting ijn conformity — with the instructions — 
of the Commissioner: of the General Land Office, was amenable to. 
prosecution and punishment, under section 112, title 18, U SS C., 2 


i. : ‘bees reads : 


"Whoever in any manner, ‘by threats or force, shall oaterrupt, ‘hinder, or pre- | ~~ | 
vent the surveying of the public lands, or of any: private land claim which has’: ~ 


“been or may be confirmed by the United States, by the ‘persons authorized to 
a survey the same, in conformity. with the instructions of. the ‘Commissioner of 
the General Land cea shall be fined not more than nae sa and imprisoned not. 


Ln more than thr ee years. 


It was contended for the aeindsen: aha the land ee appro- 
pristed under the mining laws and thus reserved - from sale was. 
. not public land within the meaning ‘of the act, but the Court said 
that’ the real question was, were the lands so far public. lands of | 
the United States, though claimed by a private corporation, that 
_ the Commissioner of the General Land Office may continue to exer- 
cise. over them power and duties: vested | in him bY: Congress. The . 
| Court said: | 7 7 : , 3 . 
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“Section 412° of: the Revised. Statuites (section: 112, title 18, U. Ss. . s ‘under | 


| “which the indictment. was filed, is but one of the safeguards which. Congress : 
has enacted for the purpose. of enabling the Commissioner of the. General — 
| ‘Land Office to more effectually carry out and perform the powers, authorities, 
and duties vested in him relating to the public lands of the United States, one 


of which is the power, authority, and duty to. enter upon the public lands o 


- for the purpose of making survey. thereof. ‘This power, authority, and duty. : 


is in no respect restricted or limited by the fact that the land upon which _ 
othe survey is to be made has been located and claimed under the laws of ad 


or : the United States applicable to such. locations or. claims. 


: In view of the provisions. of the statutes and expression ‘of the 
courts noticed above, I entertain no doubt that the willful destruc-. 


tion of monuments and corners of an official mineral survey duly 
authorized under the mining laws and mineral. regulations is within. ~ 


the purview of Section 57 of the Penal Code, and that any person. 
guilty of such acts Is eublect to prosecution and ‘Pumshment iiseeas 
its provisions. 3 : 5 ee 
_ Approved: March 22, 1938. 
Oscar L. . CHAPMAN, 
| | “Assistant Seoretary. 


RUTH E, McCORMICK 
“Decided March 25, 1938 


Or ; AND ‘Gas LEASE Apeutdarion—Evibexon or. On. AND Gas DEposiTs,. 


- Under section 17 of the Mineral Leasing Act, as amended by the act of August 
21, 1985, the Secretary of the Interior has the authority to reject. applica- 
tions for oil and: gas leases of lands which. cannot reasouany: be e regarded as. 
‘having any value for oil or gas, ea | , : 


| Gc: Assistant Secretary: 


By decision of February 95, 1987, the. cen of the Gece. ; 
Land Office rejected the oil anid. gas lease application of Ruth E. Mc- 


. 7 Cormick, filed June 5, 1985, for the NE Sec. 10, T. 10 N., R. 5 W., —_ 
_ S.B.M,, California, on the. ground that the Geological Siirsey hadon 
~ October 29, 1936, reparted that available evidence indicated that ; none aes 


of the land could reasonably be considered valuable for oil or gas. 
The applicant appealed and submitted in connection with her appeal 
the report of a geologist. The entire record was referred to the Geo- 
logical Survey. On Hebruary 10, 1938, the oes Director made a 
report as. follows: 2 


The. Geological Survey has. eonstaered the showing filed by the oil and gas ap- ; 


= plicant, together with the evidence. at hand, and finds no: geologic basis: for< | 

modification or. reversal ‘of its report of October 22, 1936, to. the Commissioner, 
that none of the land applied for may reasonably | be considered as valuable for 
oi and gas. _ ee | 
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. Available Beiderice shows that the geology of the : area uae consideration 1 in- i 
_ volves a basement. complex of granite, gneiss, schist, crystalline. limestone and ~ 
-other metamorphic rocks overlain unconformably by a considerable thickness of | 
. coarse Tertiary sediments of lake or land origin alternating with lava flows and 
tufts, succeeded in places by Quaternary basalt flows, and in greater part buried 


| beneath varying thicknesses of recent, flat-lying, unconsolidated sands, gravels | 
. and. clays constituting the desert floor and the surface rocks of the land applied 


for and adjacent tracts. Organic ‘sediments. from which oil or gas might be de- ~ 

| rived are essentially absent in this succession and structural conditions favorable 
to oil and gas accumulation therein are likewise. wanting. As the geologic condi- | 
tions are wholly adverse to oil or gas occurrence expenditures of time. and capital 
‘in drilling therefor on the land listed are unwarranted, | 
Tests heretofore drilled to. conclusive depths in the vicinity. of this land cor- 

; roborate fully the conclusion expressed above regardless of the fact that: uncon- 


= .firmed.rumors of oil discovery therein. circulated widely whenever funds for 


additional drilling were needed. 


. In section 17 of the amendatory act of kee a1, 1935 (49 Stat, 
ae 67 4), it is provided that the Secretary of the Interior may lease lands 
which are known or believed to contain oil or gas deposits. If lands’ 
are known to contain such deposits they are leased by competitive — 
bidding to. the highest responsible qualified bidder. If the lands are 
not within any known geologic structure of a producing oll or gas. 
field, they may be leased to the first’ qualified applicant | if they are 
believed to. contain oil or gas deposits. | | 
~The Department has construed the law so that prospecting leases 
will not be issued for lands which cannot reasonably be regarded as 
having any value for oil or gas. In the present case it is clear that 
the land involved has no value whatever, actual or prospective, tor 
oil or gas, ; 
The appellant alleged that a well was being drilled on the Nwy, 

Sec, 1, T. 10.N., R. 5 W., by the Equitable Petroleum Company; that _ 
good showings had been ‘encountered: that said well would probably. 
be completed within two months; and that she wished at an early 
date to file with the Department the result of such drilling, 

The appeal, was filed April 6, 1937, but no information has bea 
received in connection with this case regarding the above-mentioned — 
well, And manifestly the Oe Puy, has had no information 
of any successful drilling. 7 7 7 


The decision aneeaee from 1 is affirmed, ae 3 
Affirmed. 
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| -ROBERT FISK LYMAN | | 


s Decided March 28, 1988. 


‘Srock-Rarsma "Howueniip Acr—Coxsmvors0n —Lmsrst.anrv2 Fistory—Rrents 
AND EQuitiss—ConTingeNcy—W ARNING. . . ced . . 
Both the terms of the stock-raising homestead act: ana: its legislative History tes 
manifest the intent of the Congress to prevent accrual of any present right 
or equity against the Government. before the happening of the specified 


“-eontingericy of designation and for warn 1 applicants ace secle of settlement ae 


: in advance thereof. 


: StocK-Rarstne HomustsaD—ArrticaTion—W HEN ; CoMPLers—Rienns INITIATED, | 
A stock-raising homestead : application to enter undesignated lands. initiates in _ 


the applicant no pr ‘esent rights against the Government but only a prospect ai 


of future rights of uncertain So and remains ineoraplete until apECeD = 
ible of: allowance. . u @ a ee ; 3 ‘a, 


Stocx- RAISING HoMEsTEAD Law—Unpestanaren Lanps—Acts. OF Sorruemnt— » 
_RieHts INETIATED—ADDITIONAL HoMESTEAD APPLICANT. ; ois, hs 


. Under section 2, of the act of Dec. 29, 1916" (39 Stat. 862), 2 as. amended, the 
stock-raising homestead act, acts of settlement performed on lands undesig- 
nated as. stock raising do not initiate in: anyone any. Tight to a. stock- “raising 
homestead and. confer no homestead rights. of any sort whatever upon an 
entryman seeking additional stock- -raising homestead entry. Held, ‘That - 
wheré.an entryman desiring additional stock-raising homestead entry brings 


his contest of an enlarged homestead entry to successful termination on No- : 


vember. 23, 1984, three days before the issuance of the withdrawal order. of 
= November 26, 19384, he acquires no rights of any sort. from acts of. settlement 


| performed on: said lands prior to November 23, 1984, the lands not then hav- ak 


ing been open to entry or ‘settlement ; and no rights from those acts” per- 

formed. between November 28. and November 26, 1984, when the lands were © 

~ open. to entry or settlement, . first,. because as one already a stock-raising 

homestead entryman of 320 acres he is not qualified to make either ordinary — 

| or enlarged homestead. entr Ys and second, because the lands were not desig- 

—_ nated as stock raising. and the statute prohibits settlement on undesignated. 
a lands from initiating rights to a ‘stock-raising homestead. 


CancutLation OF Ewrry—ResToration or Lanps— WI HDRAWAL. 


7 | The lands of an enlarged homestead. entry which is free of all aging: are’  auto- 
matically restored by. cancelation of the entry to the Government reservoir 


of “vacant, unreserved, and unappropriated public. land” and as part thereof 4. 


- are affected by the withdrawal of November 26, 1984, 


StocK-RAIsING HomeEsrsiap—Wireprawal—J URISDICTION TO Dusran are, 


Lands withdrawn. by. competent authority from settlement or entry are not 
open to. either. : Held, That a’ stock-raising homestead application for such — 


lands filed subsequently to the withdrawal order of November 26, 1934, issued 


| in -aid of the Taylor Grazing Act, may be Pejected without action. on | the 
| accompanying petition for designation. | | ‘aD 


E Conresr—Rusuuranr RIGHTS—PROCEDUBAL OF SunsTaNtiva—THIRD Parris, 


Successful. contest of an entry confers upon the successful contestant: as. pani | i 


the Government. no substantive. right to enter lands not subject. to entry but: . 
only a. procedural right of priority over third parties when lands become - 
a - subject to enuey | ast 
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TAYLOR Gaines: Acr—Pustzo Sane OF. PUBLIC Lans—Paovnrary—Drsonerr0n OF. Peete 


THE SECRETARY. 


The right to apply for public sale of public iands:¢ as ‘conferred 1 by section 14 of | 


‘the Taylor Grazing Act is not. a right to such sale, the propriety t thereof reins 

. - diseretionary with the Secretary of the Interior. Oe : 
— Cuapmay, Assistant Secretary: : J. | : 
Robert Fisk Lyman of Spearfish, South bh Dakota; has pee to the 
Secretary. from the decision of the Assistant Commissioner affirming 


that of the register. holding: his application for additional stock- 
-. raising homestead. entry for rejection as adversely. affected . by the 


- Executive order of withdrawal of N ovember 26, 1934, 3 — 
. On January 4, 1935, Lyman filed Billings 035399 “O” ‘for syswiy | 
"See. 7, Nwy, Nuys WY, Sec. 18, T. 1 N., R. 62 E., M. P. M., compris- 
ing 820 acres, and on February 14, 1935, petitioned for designation 
thereof, making.the application in attempted. exercise of a preference 


right: earned. through successful contest of the enlarged homestead 


entry of George M. Mahoney, canceled on November 23, 1934. On | 
October 22, 1935, the register rejected the application ae General _ 
Land Office instructions in Circular No.. 1362 directing rejection of — 


-_ stock-raising homestead applications for lands. which on N ovember ee, yt 
26, 1984, the date of the withdrawal order, were not designated as 

| ‘stock raising; there not having been acquired under such applications 
any existing rights to such lands preventing the withdrawal order .— 


_ from attaching thereto, as provided by the saving clause thereof. ; . 
This action. was sustained by the Assistant. Commissioner’s. decision 


= | of March 13, 1937. , ippeal from which is now under consideration. 


ae “Additional facts to be noted are that contest of the Mahoney entry — 
was first initiated not by appellant but by his brother, Richard E. © 
. Lyman, although inferentially in appellant’s interest, and that this — 
was abated as defective under rules 8 and 10, with a consequent loss 
of ten months to appellant, later to have grave effect upon his interests. 
_. Lyman’s appeal by an agent alleges his long-standing intention to 


| acquire these lands as soon as the cancelation of the entry of George _ ee 


M. Mahoney might. be obtained, his occupancy and use of the lands. 
almost continuously from. October 1931 on and the expenditure of 


considerable sums as well as of much hard hand labor on the making - 


of numerous permanent improvements on the lands of both his entry — 


and his application. Despite indefiniteness as to the specific location — 


of most of these improvements and the times when they were made, — 
it would appear that, although not until November 23, 1934, the lands 


‘sought were released from the Mahoney entry, for a. ‘considerable 
_ period prior thereto appellant, apparently on the advice of his agent, 7 


acted in regard to the lands sought as if the Mahoney entry had actu- 
ally. been canceled and. the lands thereof = ee) and a 
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7 lowed va appellant, These investments of labor and money rane’ in 


- | : __ the utmost good. faith both before. and since. November 26, 1934, appel- : . | ; 
.. lant avers, gave him rights and equities in the land of whieh 1 no with- a 


drawal order can-in justice. deprive him: 


These. assertions, unfortunately, fail. to. hee account: Me Minis oo 


oe - standing applicable public land law, with knowledge of which . ee 
oo appellant is chargeable, “Ignorance of. the law excuses no man”  _ 


may seem a.hard rule but itis basic: in the American legal. system. | 
- Failure to inform oneself. as to the. law affecting one’s interests and 


as to the legal consequences of acts and omissions is failure to use. 
due diligence in, the protection of one’s interests. It is negligence, 
from which no rights accrue and misfortune frequently results, ree. 
sponsibility. for which cannot be shifted. Of equal hardship at: times 


is the rule that the acts and omissions of an agent acting within - 

the scope of his authority become those of his principal. It is one 

of the tragedies of the law when a citizen of the good faith and in- 

| dustriousness here displayed comes to grief. because of too. great re- 
liance upon one neither sufficiently informed as to the law nor suffi- 
ciently sensible of M6: aan for full and Brompt, ‘comnplisinge | 
with it. | ‘ 

“Lyman? S appeal doe not set ots any new ee or point out-any 
right or equity as against the Government existing in appellant on 
- November 26, 1934, which could have exempted his application from 
the . force. of: the withdrawal. Its argument, moreover, discloses 
- numerous ‘misconceptions. of the stock-raising homestead act and 
of the legal. relations between applicants for land and. its owner, | 


the Government, leading to wholly: erroneous conclusions as to. ap- | - 
pheant’s rights. In addition, the course pursued by appellant mh.” 


eccupying and improving ‘thie land at stake. exemplifies. the very. - 


~ conduct against which the Congress by certain. very specific ie ata 


: visions of the law tried to put the homesteader on guard. - 
- In public land law the stock-raising homestead act (act. of Dec. 29, | 


1916, 31 Stat. 862). is sud generis, initiating in an applicant no immedi- _ os 
ate tights but only contingent rights of uncertain, future existence. 


‘Both the act itself and its legislative history show that in enacting it 


21 years ago the Congress deliberately. drew it so as to condition the ak 


accrual of every right against the owner, the Government, upon the . 

7 designation of the desired lands as ‘stock. raising and to prevent any - 7 

night or equity against the Government from arising prior thereto. 
Sections 1 and 2 of the act both make clear that undesignated lands — 


are not subject to entry. It being long-settled law that application to ; 


enter land not subject to entry at the date of application confers. no 
rights on the applicant as against the Government, it follows. that. 


it lands : are undesignated when application is made the mere ‘filing: - 
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Ae of. an “application. with petition for designation and payment of fees. 7 
~ does not. bring into existence any immediate or present right to the — 
land. The application remains incomplete 1 until it becomes susceptible 


of allowance. That in turn cannot occur until the: lands are made 


subject to entry through the act of designation. If this contingency. of . 


| designation happen, then, and then alone, there springs into immediate 
existence in the applicant a valid present right in the lands applied 
for as distinguished from a merely prospective right of uncertain, 


future existence. Halt Ve Stone, 1893 ee L, D. eae oe Ff. Siluer ; 


(52 L. D, 500, 501). 


As for settlement, it is woll-sottied law chat acts of settlecacnt. on 


lands not open to sottlemerit confer on the settler no rights against 


7 the owner, the Government. . As to this, section 2 specifically declares: 


nO ignt to occupy such lands ‘shall pe acquired. by reason. of such application | 


| until such lands have been designated as stock-raising lands. ~-[Italies supplied. ] 


This provision is not a prohibition of residence’ on the lands or of im-— 


provement of them prior to designation but itis. a specific warning’ 


that any such act of settlement prior to designation will be at the 
peril of the applicant and will not create as against the owner, the 
Government, any ae gad of maturing into a stock- raising 


homestead, 


By all of these restrictions Ber Congress sought to protect the | 
applicant against himself and the Government against the applicant. 
It wished. the law itself both to advise prospective. homesteaders. 
against advance outlay of time and money on lands which might — 
never be designated and to protect the Congress against a multiplic- . 


ity of claims. “for relief by homesteaders hoping for designation and 
taking a gambler’ s chance on it only ultimately to lose through non- 
. designation their entire premature investment in lands which could 


never be theirs. Unless and until the contingencies should occur, 
advance settlement was to remain an abortive enterprise productive | 
of neither rights nor equities. insofar as a stock- ee homestead 


was concerned. 


‘Senator Thomas of Colorado made this clear j in the Senate debate. = 


on. December 21, 1916, when in reference to ) advance occupation he _ 


said: 


The amendment 2k simply, ieee that eR Ok this procedure 
shall confer upon the locator no right whatever until the land has been. prop- 


. erly designated. In other’ words he acquires #0 equities by such occupation 


which can under any circumstances be used against the Government, but after 


the land has been so designated then his rights | as a :locator begin. (Cong. © 


Rec., Vol. 54, Pt. I, p. 642.) See also remarks of Senator Reed Smoot of 
Utah, id., p. 644. . [Italics supplied.] 7 


Act. of December 29, 1916 (89 Stat. 862), as amended. by the act of ‘Oaobee: 


| 25, 1918 (40 Stat. 1016), the act of - September 29, 1919 (41, Stat. 287), the 
| act of June 6, 1924 aad Stat. 469), and the act of June 9, 1983 (48 co 119). 


- 
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Tt follows therefore ae even if ppallnnes application had been 
filed prior to November 26, 1984, his occupancy and improvement of 2. 
these lands would not have earned for him any immediate or present 
right in them under the law in question so. long as the lands re-. _ 
mained undesignated. The filing of his application before the with- - 


drawal having been’ prevented by the existence of the Mahoney. en- 


try, was appellant as a settler anda successful contestant, pelos ae ; 


only a would-be applicant, in any better case? 


. Had appellant been seeking an original, ania: hotectend: on . 
undesignated lands, his acts of. ‘Selenient on the Mahoney entry Fig es, 
would jmmediately upon the cancellation thereof have created in = 


: him ‘a ‘present right to the land against the Government, a right 
which being én. eaistence on November 26, 1934, would have pre- 


_ vented the withdrawal order from attaching. But appellant was not 
qualified to apply ‘for: an ordinary “homestead. He was already an : 


entryman, seeking an additional stock-raising homestead, to’ which 


designation of the lands sought was a condition precedent. His set- 
_ tlement on undesignated lands was therefore settlement on lands not: 
open to settlement productive of a right to a stock- ‘Teising home-- | 


_ stead and can earn’ for him no rights. 


‘Nor can Lyman’s successful contest’ of the Mahoney entry sive — 
fim any present help. That, earned for him a preference right, of. 
_ “thirty days from date of notice to enter said lands.” But itislong- 
settled law, restated on May 29, 1912, m the case of oe Sanders a 


: (41 L. D. 71, 72), that— 


_ the preference right of entry awarded - to. a guéeessftil contestant: is. not an 

absolute and unconditional right to make entry regardless of the status of the | 
- land at the. time of cancellation of the contested entry. It is only the -pre- 
ferred right, to the. exclusion of other applicants, which: entitles the contestant 
within the preference right period to make entry if the land be subject te - 
. entry under such application as he shalt pr esent, a * * he can only make 
- - gueh = entry as may be appropriate, consideration: being given to the status | | 
of the land at the time he tenders the application. [Italics supplied. 7] ; 


7 Accordingly, designation | not having occurred,. the lands were. “not 7 


subject. to. application. for entry as stock-raising lands and the. pre- 


| ferred right had no potency to. effect. entry. Unfortunately, there-~ 


— fore, neither on November 23, 1984, nor on November 26, 1934, did 


appellant hold against the Govemment any nen or equities what- | 


ever, existing or future. 


‘Tn consequence, the Mahoney lands upon ouies of the ten a 
bemg free and clear of any claims whatever, were automatically re- 


; stored to the public domain. Therein, accordingly, these lands as 
part of the “vacant, unreserved’ and eT oropnatd public land” in 


~ Montana were affected by the Executive order of November 26, 1984, _ a 
issued in aid of the purposes of the Taylor Grazing Act of June > 


Nate ne tate wee ee . 
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: 28, 1934, sade were withdrawn from settlement, location, sale, or. on 
entye They were. therefore. not subject to entry when. ‘appellant. ap- 


. pled for them in J anuary 1935 and there was no occasion for the 


a Secretary to act in any way upon appellant’s petition for their 


_. designation, filed subsequently to the withdrawal. The register. and 
the Assistant Commissioner were therefore correct in rejecting the 
_ application without. requesting action on the petition for designation. | 
Appellant is not, however, without possibility of remedy. Under | 
section 14 of the Taylor Grazing Act he may apply for sale ab 
public auction of these lands or an acreage not exceeding 760 acres 
_ if the tract be vacant and isolated, i. e., surrounded by. lands that _ 
have been entered or otherwise appropriated. Should. sale thereof — 
be ordered, applicant would have the opportunity of buying the 
offered lands at the highest bid price, unless an owner or owners in 
fee of contiguous lands should choose to. exercise the 30-day pref- 


= erence right allowed to such owners by the first proviso of the sec- 


tion. F urther, appellant as holder of a valid entry as well as any. 
owner in fee may apply for the sale at public auction of any legal © 
subdivision of the public land adjoining his land which is mountain- 
ous or too rough for cultivation and does not exceed. 160 acres, even 


~ though such land may not be. isolated or disconnected. These rights. 


~~ however are all contingent upon the Secretary’ Ss. judgment that such 
. gale would be proper. “See acts of June 28, 1934 (48 Stat. 1269), and — 

. June 26, 1936 (49 Stat. 1976) ; also. Gireular of the General Land a 
- Office 684, approved November 23, 1934. : ong | 

_ The decision i is: affirmed. 


Affirmed. — 
MYRTLE WHITE 
Decided March 28, 1938 | 
PupLic LANps—AcoRmron. 


- —_ 
‘Evidence. held sufficient to show that land: along .the Missouri River was. 
formed by accretion and not av rulsion. Lands along the north bank of 


ge : the. Missouri River in North Dakota, held under. patent. to a railroad com- ss 
; pany, are. riparian in character and the south © boundary thereof is the. 


. river and not the meander line. The owner of such land under the laws — 
of North Dakota is the owner of. the accretions ine 1. front of his lots to the 
| present north bank of. the river. | 


| Muarary ReseRVATION—ACCRETION. . % | 

The War Department acquires jurisdiction to all tangs formed by accretion 
- ip front of a lot theretofore. set aside aS a military reservation, whether a 
ey, riparian rights are governed by the common law or the laws of the State © 
in which the: land is ‘situated, and such lands are not mene Jand subject : 
tO. homestead entry. yo 7 
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_ Pusic LANps—Aconeri0n—ENTRYMAN Ciarcen WITH ‘KNOWLEDGE. ee 


| ‘Though the lands entered appeared subject to entry upon the official records, | 


and were represented as lots. bordering the south bank of the Missouri River, - : 
7 entryman must ‘be charged. with knowledge at the time of entry. that: the ne oa 
river was. then ‘south. of the lots, which ees her on inquiry as to the status. ra ae 


. _ of the land. | 
‘Cuarman, Assistant Seoretary: 16, 2 fe A oa , 
“Myrtle White has appealed. fron a decent of t the ey ae of | 


a the General Land Office rendered August 30, 1987, which canceled her: 
~~ homestead’ entry. made. March ane 1938, ‘under section: 2989, Revised = 
| __ Statutes, for lots 8 and 9. Sec. 9, lots 5, 6, and uf Sec, 10, T. 137 N, R oe 
«80 W., Sth P.M.,North Dakota. oo 
ee “The lots above described are. chown on he official pid of. survey of ae 
ead J une 6,.1894, as bor dering the south bank of the Missouri River, which 


7 “Was. meandered. Alexander Asbridge protested. against. the. disposal... 7 

of the land embraced i in the entry, claiming ownership by purchase of - 
dots 1, 2, 3 and 4, NEYNW, Sec, 9, in.said township and range, 
any which are shown by: the record to have been. patented to the Northern : 


Pacific Railroad Company March 20, 1899, and which according to . 
the official plat of survey approved Decemiber 1, 1892, border the ~ 


north bank of the Missouri River opposite. lots 8 and. 9 Sec. 9. In 


substance he alleged that. during the past 20 or 30 years. the Missouri 3 : 
- . River has gradually moved to. the south and. washed. away the lands aha 


_ in the homestead entry and added to his property by. process of ac- > 


- eretion, and- that under the. statutes and decisions of the courts. in” a = 
South. Dakota he acquired a. good title. to the land embraced in'the 


— homestead. entry and toe all land’ formed by. accretion to the north | ; 


_ boundary of the river. 


a Upon: order of the Comuistasloner: the AesoGnie. ee visor oe sa 
. veys. made field examination of the matter and on_J anuary. 26, 1935, 


a reported thereon. The report was to the effect that there is a: plain ae 


‘bank. remaining along the record: position of the left (north). bank 


indicating the survey was. properly executed; that there had been a” ae 


. -. gradual change in the course of the river which: moved southward, 
__ evidenced by younger timber growth south | of the original bank, the’ a 
a ‘largest. trees being cottonwoods not over 20. years old; that when the ae 

ee lands on the left bank were patented or reserved for military. pur- 


. poses they had a water boundary’ and. that: a gradual change in the - 


‘river took place after such lands were patented and resérved: ‘that: - 
| Apple Creek (which. enters the river from thé north). has formed a. 


oe channel across the area in Sec. 10 instead of following the old course - ny 


of the river, which it would not have done had there been a change ee aa 


+ by avulsion; that-old residents stated that the change in the position = 
a of the river had been. gradual: ‘Entrywoman responded with. affi- 
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duit, disiane: among othe things that she. ad made Scie im- | 
: provements. on. the land to the value of $1,000; that there were trees | 
on her entry over 60 years old; that the old ea of the river. was still. 


~~ well defined; that since the land was plotted and surveyed the river 


. changed its course from a point and direction north of -her entry to 


a point south thereof, and that the change was not gradual but 


sudden, and left islands j in the river, and that if.a new survey was 
made it would show that there had been no reliction from the land. 
covered by her entry, but that the same had at all times been com- 
plete and intact. By letter of December 14, 1936, the Commissioner 
ordered. a hearing for the purpose of determining the controversy. ~ 
_ By Executive order of January 17, 1907, lots 2, 3, and 4. Sec. 10 
opposite lots 5, 6, and7 in said section. were reserved . from sale and — 
set apart for eilitary purposes | as an addition to the Military Reser- 


~ - vation of Fort Lincoln. July 15, 1935, the Department at the request ee 


of the War Department authorized. a survey of the accreted land — 


"appurtenant to lots 2, 3, and 4 to the then actual north bank of the — 


river. . In- said letter it was’ held that the Department. would not» 

_ claim as public Jand areas formed by accretion in front of the pat- 
~. ented subdivisions on the north bank of the river, although the accre- _ 
tion area occupies the record position for certain subdivisions, title ~ 


to which had not passed from the Government; that the War. De- 
partment. by the reservation. of lots 2, 3, and 4 had the same right of — 


accretion as. would a private owner ae euch lots-and its jurisdiction — 
would extend. over the accreted land to the present north. bank of the — 
_ river. Plat of survey of the accretions appurtenant to said lots con-_ 
~ taining 257.22 acres was accepted June 11, 1936, and covers. about | 
-_one- -half of lot 5 and all of lots 6 and.7, Sec: 10. — 3 
. . Hearing was held. August 20, 1936. “Upon review of fie ane ; 
. taken. at the hearing and the. facts shown by the record,. the Commis- - 


. -gloner-in the decision assailed. found and held as follows: 


‘It appears conclusively: from the testimony taken at the hentne: that te 
} ‘Missouri River has changed its course by the process of erosion and accretion 
since the. original survey was executed and that the land. included in the home- © 


stead entry shown by the official plat as bordering on the south bank of the 


Missouri . River. has. been. completely washed away by a gradual change. ine 


7 - the channel of the river ‘and: that. the area claimed by the. entrywonian on -: es 


the north side of the river has been formed by accretion. and is attached to the 


patented subdivisions shown by the. official plat as being» on: the north side of 


the river. ‘The hearing verifies the facts as’ set. forth in Aaa ener of: the fe 


examination made by -this -office.. 7 | 
It appears to be the law. in North Dakota that a riparian owner - bordering. 


- upon a. navigable stream owns the areas formed ie accretion | in front of his 


"property (Roberts vs. Taylor, 181 N. W. 622). | 7 
-  .* The- Supreme Court in the case of ‘Nevirashe: vs. Towa, 143 U. S. ‘350, ere 
| that when grants, of land border: on pone water and the banks are. > changed 
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7 by the sacial: process known as accretion, the. riparian. owner’ Ss Gouna line _ 


. till remains the stream, but when the boundary stream suddenly. abandons its 
: old ped. and seeks a new course by the process known, as avulsion, the boundary , 
| remains as it was in the center of the old channel. :— : 
This: ‘office, as stated. in office letter: dated June’ 28, 1935; paraved by dhe : 

First: Assistant | ‘Secretary. on: July 15,. is prepared to- follow. the: doctrine set. 
forth in. the above decision. and, accordingly, will not claim the area: formed by 3 


~~ aceretion in front of the ‘patented subdivisions on ‘the north bank of the river — 


, although the accretion area occupies the record posto of the lands included a 
in the homestead. entry by- Myrtle White: ? 


In view of. the foregoing, homestead | entry “‘Bigmarek ost is hereby: pe 7 


vealed subject to the usual right of appeal to the Department within 30. days ; 


.. from the’ receipt: of. notiee. : Appropriate. notations will, be. made upon the records | : gy 
here to show that the lands included in the homestead. entry” are not considered 

- public land subject to ae anata A notation Should also. be placed upon’ B your, ee 
ane tract books. aed | a ee ng 


Upon review Poe the record, itis ‘Department i is of the view. ‘that a: 
ae protestant, established. by a clear preponderance of evidence that the 
. change in the position of the river from north to south of the entry : 
has been gradual and. occurred before the entry was made; that the 
Jand. between the bed of the-river as it existed at the time os survey — 
and its present north bank has been. formed by accretion, and that the 
‘testimony confirms the conclusions of the Associate. Siipervisor of 
Surveys. - | 
—.. The direct. a ‘of iene ane Peedonls of the locality. ie the 
lands have been formed gradually by. accretion is ‘strongly supported | | 
by. the mute: evidence that the trees ‘growing: on the land become 
smaller as one approaches the present, position of the river, and that 
the bed of Apple Creek. traverses the land depicted. as an accretion 
and not the old bed of. the river. It is not. at all probable that. if the - 
change 3 in the position. of the river from one-half to three- -quarters of 
a mile was avulsive and not. gradual, that: Apple Creek. would have 


7 forced its way. through the high - sad. dry land to the place. where it 

_ now debouches into the river instead of following the old bed of the 
‘Tiver.. Eviderice that there are cottonwood trees 80. or more inches. pas? 
- in diameter near the. old south. bank of the river on the land i im ques- — 


tion does not, in view of the testimony respecting their rapid growth, ae 

24 justify: the inference that the. life. of these. trees 8 began. before the 
river moved. south of them. 

~The lots on the north bank of ie river. aa by protestant od 


: ' | passing under the patent to the railroad company as well as the lots a 


set apart as a military reservation were riparian in character, andthe 


Pi south boundary thereof, under well settled rules, is the river and nob- 


. the meander line. | ‘Cader the laws of North Dakota, protestant is the : ; 
, < owner of the accretion in front of his lots to the oe north bank, : 
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% of thé river, The War Department likewise. acduited by accretion; sae 
and has jurisdiction over, the land in front of the lots in Sec. 10, set = 
a apart for its use by the Executive order, to the present north hank of 

the river, whether the riparian rights thereto are. governed by the 


- common law or the laws of the State. See Yow? e¢ al. v.. Kelly and 


oe Blankenship ‘(54 I. D.. 455). ‘It follows that at the time this entry — ee 


A was made the lots entered had been. reserved from disposition or had . 
- . been disposed of and were not subject to homestead entry and the. 
| Department. cannot, do otherwise then affirm: the cancellation of the — 


ae entry. 


oe : 29, 1987, in support of her appeal, are in substance complaints against — 


. he: actions: of: the protestant: and those in charge of the military _ 


: reservation 3 mn taking. possession of, and encroaching” upon, the: land 


she has’ occupied. under the. entry. and thus: curtailing» her oppor- 


~The. letters. ot the enicy wom of f February 93, 1938, ‘and | October - ae 


e tunities of conducting a farm. and making : a living, complaints as to - om 


ne the use the War. Department i is making of the land and as to the hard- oe 


— ships that: will result. if she loses the land, and’ inquiry is made as to _ 


= | rights of protestant and the War Department to disturb her possession 


2 before the matter is settled by. departmental decision. | 
_. The decision of the. Department is merely a recognition ‘of tie * 
Be previously acquired title or possessory rights of opposing claimants. oy 

‘Tt is. very much regretted that this entry was. allowed. and that the a 


ie > td entrywoman | roust: be. deprived of the results of her labors and im- —- 
~ provements, The land, however, was so far as the official records dis- 
ie closed subject to entry, and. there was nothing to put the officials’ of 
ee the local land office on. notice of the contrary. ‘The | entrywoman. , oe _ 
must however be. charged with. the knowledge which. the official plat... 


of the land disclosed that the lots she entered were represented thereon 
as bordering the south bank of the Missouri River, and also of knowl- ae 
; edge, as she is required to examine the land before entry, that the river 


was actually south of such. lots at the time. of entry, a ‘discordance. 


~ which should have put her on inquiry as to the status of the land. 


_.. Moreover, she admits that Asbridge, the protestant, started giving her 
. trouble when. her father started to build. the cabin, from which it may. be < 


inferred - that, she has had knowledge of a hostile. claim: since her ; = 
i occupation. was begun. : | Pe 


For the reasons stated, the. decision of the , Commissioner must be 7 
= and i is uel affirmed. | = even 27d | 
| ee So “A ffirined: 
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JOSEPH F LIVINGSTON ET AL. 


. Decided April 28, 1938 1 


PAYOR Gazine -Acr—DspaRtMenrat, “Rutes—Gaane "Lioensns—Paroniry ar 


a OF Usn. ; tose ae cues | segs oe 
- - The Department. ‘promulgated: Rules for Namintetea ion Oe - @raiitis 2 Districts . 

7 under the. Taylor Grazing Act (act of June 28,. 1934, as amended by act, 
of June. 26,. 1986, 48. Stat. 1269, 49 Stat: 1976). They provide. for the 


order of. ‘preference in which. grazing . Jicenses. are to. be issued. until: the : a 


—earrying capacity. of .the - Tange is: exhausted. When’ the available range » 


__ is insufficient to meet the requirements of all in the preferred class, then = 
-. those who. have dependent. ‘commensurate property which -has- been- ‘used aoe rie 

in connection ‘with the public range for one full grazing season. during: the . 7 
five -year period immediately preceding ‘the passage of the. original statute : oy ; 


=~ or the amendment. thereto, are to be. preferred. ° The rules. further provide. | 

that. under | special. circumstances. a different period of use can. be estab- | 
; lished for. any, grazing - district’ by special ‘Tule approved ‘by the Secretary 
of the Interior. Such ‘a special rule for Colorado Grazing District No. 6 
was ‘approved by the. ‘Secretary. As a result, in that district, the order of 


‘preference in which: licenses were to be issued until the’ -earrying capacity a 


ae . of. the. range was. exhausted, was as follows: Class" as Qualified . applicants. 
. Of the: preferred class. who have dependent commensurate property which 


es has been: used in. connection with the public. range ‘for two full éonsecutive ©. ° | 


| grazing. ‘seasons. during the five-year: period immediately preceding . the. 


“ie _ passage of the Taylor Grazing Act. Class 2. Qualified applicants . of the . 


preferred class who have dependent commensurate ‘property which. has not 
‘been SO. used. - Class 3. Qualified applicants who. are not in the preferred 
‘class. HT eld: The Division of. Grazing examiner properly. determined: that 
: no license should be issued: to the appellants because their: properties were. 
- not in Class As as. defined . in. the special rule, and va 1 more than. 
exhausted the. carrying capacity of the. range. 45 


Tavtor Grazing ‘Act—Derauraen tat, RUDES—GRAZING “Lroewsns— Conc: Lae 
| SURABILITY. = ee ne 7 : a 


~ = The. Rules for. Administration of Grasing Districts provide that: pipet 46. Bo 
_ “commensurate fora. license for a certain. ‘number: of. livestock if such | 


» property: provided proper. pr otection according to. Jocal custom _ for said _ 


“ livestock during the period. for which the public range is inadequate.” ea In 
cf issuing licenses: in: Colorado Grazing District No.* 6, it. was. -assumed - ‘for =. 
_ purposes: of. computing. commensurability that: licensees used their. private — 3 


: _lands_ for ZY, months. - According to. the record in’ this case, there are. two. - ne a, 
. grazing. seasons on the. public range in that. district, winter : and summer, gi he 
each lasting six. months. Held: (1) The “period. during which the public 


 -vange is. inadequate” in Colorado. Grazing District’ No. 6 ‘is. six, ‘months. 
es ~ Hence, licensees’ should receive licenses for six months. on the public. do- 
main fox the number and kind: of. animals. which the. fotage. produced on 


. ‘the private lands can properly support for. six months. (2) The use of et es 


_ as the 24-month commenaizaMility standard was “unauthorized. 


eee “1 8ee Tose F. Livingston et al, (66. 1. D. 92), “decided March 29, 1987, 


: 125: 89 a 5622 
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| ‘TAYEOR Gna Act—Dnpaarcentar ‘Rotms—Guazino Txoexs55—ComMENson- | 
ABILITY—-APPEALS. : ov ee 7 7 
“An analysis “Of. available data ig convincing ‘that. even if a ieinoath com- 
~ mensurability standard had been accurately applied to all licensees in 
_ - Colorado Grazing District No. 6, no Class’2 applicants would have been 
_ entitled toa license. ‘The appellants are Class 2 applicants, Held: ‘The 
‘use of the 214-month standard, though unauthorized, did aoe a ie: 
| appellants and: hence: is not reversible error. - bes ae 


Toxns, Secretary: , oo Se de | 
This appeal is from a, ‘decision: of, an examiner of the Division of 


| Grazing. who on. September 92, 1937, affirmed a decision of a regional — 


-  grazier denying the application of J ‘oseph F. Livingston and Glade 
. Cook for the privilege of grazing. 9,000 ‘sheep: and. 20. horses in 
Colorado Grazing District No. 6 for the winter season. of six months 

from November 1, 1937, to May 1, 1938.. The application was made _ 

‘pursuant to the provisions of the Taylor Grazing Act, Act of June — 
—. 28,1984 (48 Stat. 1269). as amended by. act of June 26, 1936, (49. 


Da Stat. 1976). 


Grazing ae may b be eal as apes in he: Wiles of f the. 


a Administration of Grazing Districts promulgated. by the Depart- - AS 


= “ment. Rules: approved March 2, 1936, amended inter alia, January — 


28, 1987, combined J une 14, 1937. ‘The relevant pes of the. tules : : 


‘are these: ie eens _ | 
: A qualified applicant will ie eoumiderea ina enbicean elagaificntion if os 

~cis.a member of any one of. the. ‘following four. classes ::1. Landowners engaged. = 
- in the. live-stock business. | 2. Bona. fide: pecapats. 8. Bona — fide - settlers. 


Cae’ i Owners of water or water Tights. | 


oe aes Mitac: le “ge Geert ge 3 eo ko eS 
. Issuance of. licenses. —After residents. within or immediately adjacent. to a: 
grazing district having dependent . commensurate property are provided with 


ae ‘range for not to exceed ten ( 10) head of work or milch. stock ‘kept for domestic 


| “purposes, the following-named classes, in the order named, will be considered for | 
‘licenses: a Qualified applicants of «the preferred class who have prior use. 
2 Qualified. applicants of the preferred class ‘who do not. have such prior use. — 
8. Qualified applicants who are not in the preferred class. Licenses will. be -. 
issued. in the above-named order. of classes until the: carrying capacity of the 

| public range shall be attained. pea a ate ae . 
When: the available range’; is insufficient to meet ‘the requirements of all: in 
the preferred. class, . such. class will be divided into two groups, as. follows: 2 
1. Those who. have dependent ‘commensurate property which has been used in 


connection with the ‘public range for a full ‘grazing Season during the 5-year 


‘period immediately preceding the passage of the act or ‘its amendment (under 7 
‘whichever the district was created). In any district in. which the. regional : 


| grazer is convinced that the establishment of groups according to the above. : 


7 rule is ‘unsuited to. local conditions and will not permit an effective and orderly 


administration of the act. in that particular district, he may ‘recommend a’ 


“ different enon of use as a. standard for the establishment of groups in such dis- : 
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: eit provided that such proposed new rule shall not be jean until approved 
. by the Secretary of the Interior. 2. Those who do not. have such prior use, - 


On ‘April 5, 1937, the Department. approved a boa rule for i. 
Colorado Grazing District No. 6 as follows: — a 


A ae proper ‘gshowing having been made. and it. having pean ‘fouiid that ne 7 | 
is available: public land is. insufficient «in “Colorado Grazing: District. No. 6. to - 


i meet. the requirements of all.in: ‘the preferred class and that the. general. rule 


set forth in the Amendment to the Rules for Administration ‘of. Grazing Districts 


| approved January. 28, 1987, as unsuited to local conditions - and will not permit 
-an.effective and orderly: administration. of the act in that particular. district, 
the preferred Class will be divided for. that district into two groups. as: follows: _ 


aa 1. Those who have. dependent commensurate property. which has been. used. in. 


connection with: the. public’ range for two full consecutive grazing seasons during 


‘the 5- -year period immediately preceding the passage of the ve oe A ct. | - — vo 


nee Those who do: not have such prior use. 


AS” a result of. the adoption. of this special ele. in. ‘District: No. 6, - 

the order of preference in. which licenses were to. i issued until the | 

carrying capacity of the range was exhausted, was as follows: Class 1. 
Qualified applicants of the preferred class who have. dependent. com- | 

- mnensurate property which has been used i in. connection with the public 


range for two full. consecutive grazing seasons during the S-year 


period immediately preceding the passage of the Taylor. Grazing Act. 
Class 2. Qualified applicants of the preferred class who have depend- 
ent commensurate property which has not been so used. ‘Class 3. ie 
| Qualified applicants who-are not in the preferred class. i 
The Division of Grazing examiner held that no-license for the cur-- 
| rent season shouldbe issued to the appellants because their properties | 
were not in Class 1’as defined in the special oe and Class 1 more ; 
, than exhausted the carrying capacity of the range. . 
In the area involved there are two grazing seasons on the pabiie: 

: range, winter and summer. According to the record, the winter 
season begins November 1 and ends April 30, the summer season begins: 


May 1 and ends October 31. Private lands may qualify for either a a : 
‘Winter or summer license, dependent on. whether sa are > used. for Pi nteg 


grazing during the opposite season. | or 
The rules provide that property is ‘eoininenstirate for a like. for 


. a certain number of livestock if such property provided proper pro- — “ 
tection. according to local custom for. said. livestock during the period — 


for which the public range is inadequate. In District: No. 6 “the — 


period for which the public. range 1s inadequate”. j is six months with oon 
regard to both winter and summer range. Consequently, licensees on 
should receive. licenses for six months on the public domain for the =~ 
_ number and kind of animals which the forage produced 0 on n the. preva = 
ae Jands can properly support for six months, . | 7 


In District No. 6, however, the regional aie: dened ‘that 


| | “each licensee shall be required to care for his licensed livestock at | ie 
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east 7 5 days on his Commies e property?” Tt was esis for the :° 
purposes of computing commensurability that the licensees used their 


: 7 private lands for 75: ‘days or 244 months. “This may have resulted in. | 
os. the grant of excessive licenses to some class 1. licensees. It does not — 


He seed follow, however, that the. ee were entitled to ec 


es license. 


In seolting to determine ethos if-a Cason. rather than a. 2p. : 
month, commensurability. standard. had been applied, the appellants 


as class 2 applicants should have received a: license, two groups of data 
may be used: First, there are the data in the record upon the basis ae 


of which licenses appear to have been issued. Second, there are those ie 


now available in the form of a “final determination” of the carrying, — 


ae ~ capacity” of public and private lands, completed by the Division of — a 


4 Grazing since the decision of, the: examiner. A. careful analysis and am 
| ~ computation of both groups of data. ds convincing that: even if a 6 oa 


aoe. month standard had been accurately. applied to ald licensees, on the: — | 


= basis, of either group of data, no class. 2 applicants would. have been. . 
~ entitled to receive a license. The appellants were class 2 applicants - 


-- and so it follows that. os were , not Perce ayy the 1 use of a. ae e 
hs month standard. . 


- The decision. of ae examiner is  affirined: “This Asean is ee | 


ee prejudice to the disposition of future: applications consistent with pe es 


| _ tacts then proven; and applicable statutes and rules then in force. 


A firmed. - | [ 


= RIGHTS oF PUEBLOS ‘AND ‘MEMBERS OF PUEBLO TRIBES 8 UNDER me 
: | _ THE TAYLOR GRAZING ACT a oS 


- Opinion, May 1, 1938 


Pes "Pusu Lanps—Grazine Paviceens—PUEBLOS, | 

A Pueblo is a corporation, and is a “stock owner” within the meaning of the 

aes ‘Taylor Grazing Act and the Federal Range Code, and, if it possesses base ~ 
a property, it can file an application for a grazing license or permit in. its. 


_ own name, . regardless of the: fact that the livestock which it owns are | 
under the control of par ticular. members of the’ Pueblo who are designated. e,  * “? 


by. the. governing body to. carry on the function of livestock raising. 


| ‘PUBLIC ‘LaNpS—Grazine ‘PRIVILEGES — APPLICATIONS OF Inprvipuat, Mexnms SOF | 
. Puesto Tries. SS ei , 08 eae ee ) 

In filing the application, the individual Indians who have pean désignated . t6 ee 
carry on the. function of livestock raising need not. join with. the Pueblo in 


~~ the: application, although it would be proper for such joint applications. tor 
* be filed, or for individual Indians: to. file- applications, and such applica ee = 
tions would be entitled to favorable consideration in the same manner: as a ou! +e 


| : . if filed 4 in the name of the Pueblo alone.’ oe ee 
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An individual ne of a Pueblo may :show. such a right i possession or 


a2 . right to the use of base property as will amount: to “eontrol” of the property| es 
and. entitle him to receive grazing privileges, although the ultimate title 


to such property is in the Pueblo and not in the. individual;: but such — 


- property could not be used as a base “to the full extent ue its rating: for” 2 ee * 


-Inore than one license or permit. 


* PUBLIC “Lanps—Grazine LICENSES AND Pemurns—Comprtancn: WITH ‘Sram et 


; 4 BRAND AND. SANITARY ‘Laws. 3 | | 
The question of. whether or not a showing of deninnes with the State brand | 


and. sanitary laws should be made a condition precedent to.the issuance of a 
license or permit to. graze on lands of the. United States is a matter of — 
policy. In the absence of a. departmental rule requiring compliance with 7 


- ‘such laws, the satisfaction of such a requirement cannot be made a condi- ee 
tion precedent to the issuance. of such license or permit. pe, ge 


Coumn, Acting Solicitor: a 


At the request of the. Chinmniesi ice of indian Affairs ia ques- 
tions concerning the rights of individual members of the Pueblo 
_ tribes and of the Pueblos, ag such, under the Taylor Grazing Act (act. 
of June 28, 1934, 48° Stat. 1969), as amended by the act of June 26, 
1986 (49 Stat. 1976), and. the regulations promulgated thereunder, 
have been submitted to me for opinion. a @ 3 
The following are the. Commissioner’ Ss questions: 


LeIs a Pueblo eligible to file one. application, in its own name, 
for a regular grazing license or permit in an established grazing 
district, provided it. show the. base properties. ‘owned. or con- 
trolled. by it, and. if SO, may it thereupon. receive. one oo 
license or permit issued i in its own name? ~ 
9, Tf the answer to question 1 is in the erate. aoe the ee 
_ . individual Indians whom the governing body of the Pueblo has . 
nae designated to carry on the function of livestock raising. im the 

| —_— join with the Pueblo i in the application? — 
| . If the answer. to question 1 is in‘ the negative and it siotid | 


| be] hald: that. applications by individual Indians who are members — _ 
of the Pueblo are necessary, what showing of control. of base ce 


property would be necessary under the grazing rules? - 
AL Ts compliance by the applicant with the State brand: and. - 

‘sanitary laws a condition precedent to the granting of a erenne cae 

license or permit? : _ aa | | 


- Before proceeding to a aiicaason of ies questions it will be all 


. to outline briefly their: factual background. | Bie appears that applica- 3 .. 
on tions for licenses to graze for the current season in New Mexico Graz- ; 2 
ing District No. 2-A were filed some time ago by or on behalf of cer- 


tain of the Pueblos, as such. The district. advisory board made an - 


a ee recommendation on the applications, however, : for a fol-_ a. 
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lowing: reasons, as quoted from a letter dated March 8, from ae 
; board to. Regional Grazier C, F. Dierking: 


We believe, ‘under the rules that are laid down for the adjudication of the ; 
‘public. range, that it is impossible for us to allot: any grazing privileges to a 
- community without individual responsibility. In other words, it is necessary 
- under the. rules: that an individual show base property which | he owns . oF. 
- eontrols to substantiate his rights for grazing privileges on. the public range. | 
We feel that one of the great difficulties of the ‘grazing problem in the var- 


: - Gous ‘pueblos: is caused ‘by the fact that they have no grazing regulations on: 


the pueblo- owned ‘lands. Upon the appearance (om the heads of the various 


pueblos before the Advisory Board, they testified that the ‘War Chief WAS. re- a 


sponsible for all the livestock, but made no regulations | or allotments inside 


the reservation- owned lands for- individual range ; that. the land is owned by aa 
the community, but the livestock is owned by the individual ; aud that, in most. — 


cases, very few Indians owned a great majority of the livestock: These few. 
. individuals who own the majority of the livestock, who wish to graze on. the 
. public range, should show to this Board a lease or. allotment for certain areas 
by the pueblo. and their responsibility » for the use of the public range by 
complying with the State Cattle Sanitary and Brand laws’ and by an individual . 
allotment to them for a,- definite. number of livestock on the public Tange so . 
that aly violation. of the Taylor Grazing Law can be charged individually to 


; the owner of the livestock. 


We fully realize that the Federal Government ‘his saechaad a. large amount 
of checkerboard. land through the Resettlement Service for the Indians. The 
- public. domain included in the area will not be allotted: until such time as proper 
| applications are made to this Board. We feel that we would completely fail in 
the trust bestowed upon us if we should allot the public range under the present 
application and feel that we are doing a service, not only to the Indians, but to the 
conservation of the range as a- whole. _ ([Ttalies supplied. 1. 


Thereupon, following a protest made on behalf of the Pueblos, it 
appears that certain new applications were filed either in the names 
of individual Indians or in the joint names of the Pueblos and the in-’ 
dividual Indians. The following is quoted from a letter dated March 
81, from the Regional Grazier i in Charge of Hearings to ae Director 
of Cun : : | a ae 

‘It does not ert to the board e to Mr. tiie and I am inclined to coneur | 
with them, that the applications as now made meet the. requirements of the Fed-. | 
eral Range Code of March 16, 1938, unless the Indian can show that he has a 


certain amount of animal unit months of feed that he can use on. the Pueblo lands, _ | 


and that the water base offered by him for grazing privileges is located on a’ 
definitely described piece of property. This situation arises because the property — 
_ is owned by the Pueblos while the stock is owned by the individual Indians, _ 
It-is my belief that the advisory board will deny the: applications for the reason 
| that the Indian Office cannot make a showing to them that certain lands within 
the Pueblo are reserved or set aside for the use of the individual applicant. In 
all likelihood this action. will be sustained by the regional ‘grazier on the grounds 
that the applicant is not qualified for the reason ‘that he merely owns stock and 
he has failed to. make a showing to the Division that he can care for his livestock 
with a certain number of animal unit months of feed while not on the public 
momain,: and for the further reason that it is impossible to rate his watering 


+ 
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“facilities as base re in the absence of a definite location of the watering he 


facilities, This difficulty would be. eliminated if the Pueblo as a. Pueblo: owned, _ 


the livestoek. - 


_- It thus is “apparent that ie eae ene are oes te ti. 
Imposed result in a dilemma: The application of a Pueblo, as such, _ 
is subject to rejection because it is not regarded as an owner of live-. 


stock and the application of an. individual member of a Pueblo, who : 


: presumably i is regarded as the owner of livestock, is subject to rejec- 
tion because he is unable. to show the: exclusive: control of definitely | 
described base property. Such a conclusion: of course is clearly in- — 
: ‘equitable and for the reasons set forth in the following separate dis- _ 
cussion of the questions raised it is my opinion that it also is Jiterally j 
| pnjustitiod: under the Taylor Act and the grazing, rules. | 


- Qunstrox 1 


Ibis my opinion waa this question iy’ is rs be. answered i in the 
affirmative. Section 3 of the Taylor Act. provides in part: 


That. the Secretary. of the Interior is hereby authorized to issue or cause to - 


be issued permits to graze livestock on such grazing districts to such bona fide a 


: settlers, residents, and. other stock: owners as under his rules and regulations 
“are entitled to participate in the use of the range, upon the payment. annually of 
_reasonable fees in- each case ‘to be fixed or determined | from time to time:. 
Provided, That. grazing permits. ‘shall be issued only to citizens of the United 
States or to those who. have filed the necessary . declarations of ‘intention to . 
become’ such, as requir ed by the naturalization laws and to groups, associations, 
“or corporations authorized ‘to conduct business under the laws of the State in © 
which: the grazing. district. is-located. Preference shall be given in the issuance 
of grazing permits to those. within or near a district who are landowners. engaged. 
in the livestock business, bona. fide occupants or. ‘settlers, or owners of water 
or water. rights, as may. be necessary to permit. the proper use. as lands, water, 
or water rights owned, occupied, or leased by them, * jE : 


Pursuant to the foregoing, ‘section 3 of the Federal Range Cont . 
approved 1 March 16, 1938, ‘provides: | 


Personal. Qualifications of Applicants. —An accu for a grazing license > oF ya 


permit is qualified if he owns livestock and is— 


(a) A citizen of the United States or one who has filed his declaration of 4, . 


intention to become such, or 
(bd) A group, association, or sSyooriiion puthiorinen: to conduct business ander 


the laws of the State in which the grazing district or any part. thereof. in which. © 


the applicant’s license or permit is to be effective is located. 


_ Laying aside for the moment the question of ownership. of livestock | 
within the meaning. of the act and the rule, there can be no question 


that a Pueblo is personally qualified as an applicant for a grazing: 7 


~ license or permit. This already has been definitely settled by the De- 
-partment’s” approval, on February 15, 1937, of an opinion of. the 


Solicitor (58. Ee D. 19) on certain questions raised. ay, the , Acting aie | 
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ee Date: of. Grazing a fie Puperuindent of the United Pueblos | 
Agency. The following is quoted f from the opinions 5s 


| The final question relates to the eligibility of. a Pueblo as. ‘such to. receive = 


- grazing privileges. Under the above-quoted section 8 of the act and the Regu-- 


lations. of the Department, a. Pueblo would be a qualified applicant for a permit | 


if it itself was a stock owner, since a: Pueblo falls within the second ‘requisite . 
_ for being a qualified applicant, namely, “a group, association, or: corporation — — 
authorized to conduct business under the laws of the State.” A Pueblo is a. 
corporation under the laws of New: Mexico and as a corporation. of New Mexico ae 


is authorized to carry on its business and affairs in. accordance with State law: | 
~The fact that a Pueblo is a corporation under the laws of New Mexico has 

_. received most decisive statement in the Supreme Court: in the cases of Lane v.  _ 

. The Pueblo. of Santa Rosa, 249 U. 8. 110; United States ¥, Candelaria, 271 U:'S. ‘ 

432; and Pueblo of Santa Rosa v. Lane, 49 App. D.C. 411. The law of New 


Mexico on this subject appears in section 2784 of the 1915 compilation or: ‘Statutes 


ae of New Mexico, and reads as follows: [quoting.] _ 


e The particular “Regulations of the Department, » to which reference 
is made in the above excerpt from the opinion, now appear -in sub- 
stance in section 3-of the Federal Range Code, ore ducted, and 
_ the same reasoning is applicable. | 
_ .. Before concluding: the discussion ‘of this point it: may be. ee = 
| parenthetically that. the reasons advanced by the advisory board for — 
its adverse: recommendation orf the Pueblo’s applications would, if © 
carried to their logical conclusion, havea curious effect. In. the : 
board’s letter of March 8 to the regional grazier, signed by its chair- 
-- man, it is stated that “it is impossible for us to allot any grazing 
privileges toa community without individual responsibility” and that. — 
“it is necessary under the rules that an indéwidual show base property - 
ee italics: supplied.] ‘The “community” in this instance is 
8 corporation, and ‘the rules provide. that a corporation may be a 
qualified applicant for a grazing license or permit. Many of the — 
holders of grazing privileges under the Taylor Act are corporations, ; 
and if a requirement of “individual” responsibility rather than cor- 
“porate: responsibility were to be applied uniformly to applications 
made by corporations controlled by whites as well as to those of cor- 


porations controlled by Indians, none of them, including the one _ a 


with which the chairman of the advisory board is himself identified, 28 
. would be eligible to receive a grazing license or permit. _ 
A: Pueblo being personally qualified as an applicant in the fects : 
discussed it remains to be determined only whether it “owns live- — 
stock” and whether it “owns or controls” land or water within one . 
of the three classes of base property defined i in section 4, paragraph a, 


of the Federal Range Code. It is my opinion, from the. information — 
| submitted by the Commissioner of Indian Affairs, that a Pueblo isa 


“stock owner” within the meaning of the Taylor Act and the Federal’ 
ee Range Code. It should first be stated that it seareely can have been 
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| - the lesley: intent! to require nes a oan applicant nave the 
full legal and beneficial title to the livestock proposed. to be grazed . 
— on the public domain, else the. security transactions which are both 
necessary and common in the livestock industry, ad in any oe 
would be impossible. It would appear rather that “stock. owner” 


~ should be construed as synonymous with “in the. livestock business” a: 


“in the popular sense and I therefore should regard it-as sufficient that | , 
the applicant have seme substantial interest in the livestock to be — 


grazed, In determining whether a Pueblo does have such an interest — 


it becomes necessary to consider the nature-of the relation between — a 


| the Pueblo and its individual members insofar as property rights are 
@ concerned and, as will be shown, this relation is one which is deter- 


> - tInined by the tribe ‘itself, In considering the: derivation and scope... 


; ‘of Indian tribal powers the Solicitor, i in an 1 approves October | | 
: 25, 1934 (55 I. D. 14) stated, pp. 19-20: | : 


From ‘the. earliest years: of : the Republic tie Indian tribes have’ been recog- 


% nized as “distinct, independent, political communities” (Worcester. v. Georgia, 7 
. 6 Pet. 515, 559), and, as such, qualified to exercise powers of self-government, 


_ not by. virtue. of any delegation ‘of powers" from the. Federal Government but | 
rather by reason of. their. original tribal. sovereignty. ‘Thus treaties and statutes 
- of Congress have ‘been. looked to. by the courts as limitatious upon original 


. tribal. powers, or, at most, evidences of recognition of such powers, rather ae a 


as the direct source of tribal powers. * * * | 
In, point of form it is immaterial whether the powers. of an Indian. tribe are 


2 “expressed and exercised throug h customs handed down by word of mouth or 


my through written constitutions and statutes. In either case the laws of ‘the | 


Indian. tribe owe their force to the will of the members of the tribe. 


The earliest discussion of these principles 3 is in the opinion of the — 


Court | in Worcester v. Georgia, cited in the quotation. It was there 


held that the imprisonment, by the State of Georgia, of a white man 
_ living among the Cherokees was in violation of the Constitution and 


- that the Indian tribes, were in effect wards of the Federal Govern- : 


: ment entitled to exercise their own inherent rights of sovereignty SO 
— far as consistent with Federal law. In delivering the ee of the 
: Court | Mr. Chief. J ustice Marshall. said (pp. 559, 561) : | 


The Indian nations had always. “been considered as. distinct, avilepenaeat - 


: i he political communities, retaining their original natural rights, as the undisputed 
“possessors. of the soil from time immemorial, with the single exception of. that 8 


* imposed. by. irresistible ‘power, which excluded them fr om. intercourse with | 
any other. European peruiats than the first. coer of ‘the. coast of the . 
particular region claimed: ere | 


ar The Cherokee Nation, oa is a distinct, community: occupying “its: own terri- oa | 


tory, with boundaries accurately described, in. which the laws of Georgia: can : 
“have no. force, and which the citizens of. Georgia have no right to enter -but 


with the assent of the Cherokees themselves or in conformity with treaties and 
with the acts of Congress. . The whole intercourse between. the United States es 


and this nation is, by our. Constitution. and laws, vested in ane: government of | 
~ the United pias: wey | ? ; 


B14 | DECISIONS OF THE ‘DEPARTMENT OF THE INTERIOR es “LV, oe eet 


The Court pelted on Worcester v. Georgia} in Talton: ve Ma ayes, 163 
U. S. 376, in holding that the Fifth Amendment did not operate as a 
| Tinitation: on the legislation of the Cherokee Nation, and quoted the 
. following language from the ey in boas cals V United cy 118 | 
U. S. 875, 881: _ | 


With ‘the Indians diemeaives these relations are sannily difficult to: defitie: 
‘They were, and always have been, regarded as having a semi- -independent posi- | 
tion when they preserved their tribal relations; not as States, not as nations, not 
28 possessed of the full attributes of sovereignty, but as a separate people with 
the power of regulating their internal. and social relations, and thus far. not | 
| proueht under the laws of the Union, or of the State within whose limits mney 
reside. ' [Italics supplied.] 


To the same effect is In re Sah Quah, 31 Fed. 207, 309, in saa 
the. court said : ; 


. “From the Gipavioaticn of the government to the rer time, the various a 
Indian: tribes of the United States. have been treated-as free and independent | 
-within their respective territories, governed by their tribal laws and customs, in 

- ali matters pertaining to their internal affairs, such as contracts and the manner 

of their enforcement, marriage, descents, and the punishment for crimes com- 

‘mitted against each other. . [Italics supplied.] | 


The following is. ee from. the Solicitor’s opinion | 1 of October - 
25, 1934, supra (p. 27): eae 


- The sympathy of the courts toward the independent efforts of ‘Gnaian tribes 
to administer the institutions of. self-gover nment has led to the doctrine that 
‘Indian laws and statutes are ‘to be interpreted not in accordance with the 
‘technical rules of the common jaw, but in the light of the traditions and » 
circumstances of the Indian people. An attempt in the case of La parte Tiger 


(47 8. W. 304, 2 Ind. tT. 41) to construe the language of the Creek Constitu- aes 


. tion ina technical sense was’ met by the appropriate Judicial retort: 


“Tf the Creek Nation. derived. its system of jurisprudence through the 
common law, there would be much plausibility in this reasoning. But 
they are strangers to the common. law. They derive their jurisprudence 


- from.an entirely different: Source, and they are as unfamiliar with common-. — 


. law terms and definitions ag they are with Sanskrit or Hebrew.” 
In considering the tribal powers, over property in the s same ® opinion : 
| of the Solicitor, it was said (pp. 52, 53, 54); mo, | : 


The extent of any individual’s interest in. tribal Property, is subject to such 


limitations as ca tribe may see fit to impose, = | eae. 
ne ast eS % te ees ko 


_ ~The chief limitation upon tribal anteer: of membership © rights in tribal” _ 
_. ‘property is that found in acts of Congress. guaranteeing to those who sever 
- tribal relations to take up. homesteads on the public domain [citing U. 8. 


Code, title 48,.Sec. 189], and to children of white.men and Indian women, under | 
certain circumstances [citing U. &. Code, title 25, ‘Sec. 184], a continuing share 
- in the tribal property. ‘Except for these general limitations and other. specific 
: statutory limitations found in. enrollment acts. and other special acts of Con- 


* gress, the proper authorities of an Indian tribe have full authority: to regulate : 


the vee and disposition of tribal property by the members of the tribe. 
% . *« * i + 
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“The. authority of. an. Indian tribe in. mates of eugparty is not: ragirieted 


— to: those lands. or funds. over which At. exercises the: rights of ownership. ‘The - | 


: ‘sovereign powers: of the tribe extend over the ie Sal as wee: as. the ‘ies a - 
‘tis members. - [Italies supplied.] - | 7 | 

| ~The foregoing statements are jee by a umber ie cases cited 

and discussed. in the opinion, including Crabtree v. Madden, 54 Fed. 

(4296; In re Sah Quah, supra; Whitmire v. Cherokee Nation, 30. Ct. 


Cls. 188; Hamilton v. United States, 42 Ct. Cls. 282; Myers v. Mathis, _ 


2 Ind. T. 8,46 S. W. 178; ‘McCurtain v. Grady, 1 Ind. T. 107, 88S. W.- 


65; ‘Application of Parker, 237 N.Y. Supp. 185; Terrance v. Gray, — Pee a 


156 N. Y. Supp. 916; Jones v. Laney, 2 Tex. 342. It is sufficient here 
to refer briefly to: two of these cases, in which the holdings are par- 
ticularly significant to the probleni: presented. In Jones v. Laney, 
the question presented was whether a deed of manumission freeing — 


a Negro slave, executed by an Indian within the. territorial limits of |. - 


‘the Cherokee Nation, was valid. The trial court had. instructed the 
jury that the Chickasaw. “laws. and customs and. usages, within. the 
limits defined to them, governed all. property belonging, to any one 
- domesticated and living with them.” in BPELOMINE this instruction 
the appellate. court said. (p. 348): oe a 


Their laws and customs, regulating bare contracts, ‘arid the ‘telatlons 
‘between husband and wife, have been: respected, when drawn into. pony, in 
the: courts of the State and of the United States. : 

In Hamilton v. United States, 1t ee that land, buildings, and 
personal property owned by the claimant, a Tieanaed: trader, within 
the Chickasaw Reservation, had been confiscated by an act of the. 
Chickasaw legislature. The plaintiff brought suit to recover 
damages on the theory that such confiscation constituted an “Indian 
, a: | ~The Court: of Claims dismissed the suit, acai 
: “The euiaaue by pee for pant accepting a. license io trade. with ‘the 

Chickasaw Indians, and subsequently acquiring property within the limits: of - 
their reservation, subjected the same. to. the jurisdiction of ‘their laws. . 

In concluding that portion - of the opinion dealing with tribal 

powers over property, the: Solicitor said: a 


It. dearly appears, from i foregoing. eases, ‘that thee powers of an Tadian 


tribe are. not. limited to. such powers. as it may exercise in its. capacity. asa 


landowner. ‘In its capacity as a sovereign, and in the exercise of local self- 
_ government, it may exercise. powers similar to_ those - exercised by any State 
or Nation in regulating the usé and disposition of ee pr operty, save insofar | 
as it is restricted by specific statutes of Congress. | » Bs 
The laws and. customs of the tribe, in matters: of contract ana property gen- 


4 erally (as well. as on questions of membership, domestic relations, inheritance, 
_.: taxation and residence), may be lawfully administered im the tribunals of the 
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‘tribe, and such laws and customs ‘will. be “recognized. ie dures: of - State. or. 
Nation in cases coming before these courts. [Italics ‘supplied. | = a 
It thus i is clear that. a determination whether. a Pueblo is a “stock 
~ owner” within the meaning of the Taylor Act and the Federal Range — 
Code must be made by reference to the internal structure of the - 
: community and.to its laws and customs. In his request § for an sa 
ion, the Commissioner states: : 


It is. impossible, realistically -OF -pragmatically, to. cee either to Pueblo | 


- “livestock or to Pueblo. range or water, coucepts” of ownership familiar in. white: - 
-. jife; the only way that realism ‘can be achieved is by a concept tr eating all of | 


‘these. properties as properties of the community, ‘whose keeping: is vested by - 
‘formal or informal community and/ or.  Yeligious decree in an individual or 
| Tt appears that the custom is that. certain Gndividual are sdesiendied | 
. by the governing body of the Pueblo to carry on the function of live- 
stock raising. While. in a limited sense and for certain purposes the 
_ livestock may be regarded as the personal. property of these individ- 
—- uals, the livestock are subject to call by either the secular community, 

‘through the Governor and Council, the religious community, or the — 


_ khiva or secret society organizations, indicating that the ultimate | 
responsibility of the individuals is to the community and that the 


ultimate interest is that of the community. The individuals’ rights 
” are basically usufructuary and always subject to the higher demand — 
of the community itself. In these circumstances I am. unable to see 
_ that any violence is. done Anglo- -Saxon legal. concepts in holding that 


a Pueblo is an owner of livestock within the oenine of the le - 


Act and the Federal Range Code. : 
-. At the outset of the discussion of this ree quscan: I ae | 
it to be my opinion that the words “stock owner” should ‘be con-. 

_strued as synonymous with “in the livestock business” in the popular 
sense. It may be observed that this conclusion j is not only supported 
by the discussion immediately’ foregoing but is consistent with that 
reached by the Solicitor of the Department of Agriculture in con-. 

-struing the range provisions of the 1937 Agricultural Conservation — 
Program, ‘formulated pursuant: to section 8 of the Soil Conservation 

and Domestic Allotment Act (act of April 27, 1935, 49 Stat. 163), 

as amended by the act of February 29, 1936 (49 Stat, 1148). Ina 
memorandum opinion dated February 17, 1937, concerning the oma | 
bility of Indian lands to participate im the program, he stated: 


A member of 46 tribe carries on grazing operations on. tribal. lands: die. 


_— narily in conjunction with other members of the tribe, the livestock of all.such 


members being intermingled over the extent of the- grazing land. The bene- 


ficial use and occupation of and full control | over such lands for the purposes 7 a 


| | ‘of livestock production are vested in- the tribe, subject to a limited supervisory 
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| | antral by: ‘the Depirenent of Interior, Gna the tribe may be considered to be cg te 
ae “range operator” as defined in the pr ogram. [Italics supplied. BB oe 


As for’ base property, it is not disputed that the Pueblos own ‘or =. 


a | otherwise control land and water, which should be classified and 
_rated.in the same manner.as any other. applicant’s. 3 
Sea 1 ney is answered. i in the affirmative, 


"Question 2 


This question may ie ree briefly in te negative. Bia a 


| ~ Pueblo itself. is eligible to receive a grazing license or permit, as eS 


<, held 3 in the answer to question. 1, I see no greater reason to require 7 a ae 


| those of its members who are to have the immediate custody or pos- 


session of the livestock to join in the application than to require that 
the. stockholders. of any other corporate livestock. operator join in 


its. application. It clearly is sufficient that the application be’ ex- | 
 ecuted in the name of the Pueblo by such officers as may be required 


| under the State law to execute any -other instrument in its behalf. oe ., 


Quasts0x 3° 


“Since question ie has been anawened | in ‘the aiiiatives it appears’ . 


. : that an answer to question: 3 is not essential to a disposition of the 
se. general. problem presented. It may be stated, however, that if for 
ee any reason it should be deemed prefer able to file applications for — 


_ grazing licenses or. permits in the name of individual Indians or in 
_ the joint-names of a Pueblo and individual Indians, such applications 


_ would be entitled to favorable consideration in the same manner as = cra, 
7 ae filed in the name of the Pueblo alone. : | 


While the ownership or control of the land or water one a 


= hond and the ownership of the livestock.on the other may be.regarded — . ee 


ina broad sense as divided between the Pueblo and the individual | 


~~ Indian, it is my opinion that either and, a fortiori, both together, 
are eligible for grazing privileges under the Taylor Act and the Fed- 


eral’ Range Code. . It already has been held in the opinion of Feb- a 
- ruary 18, 1987, sepra, that an individual Indian, as well aS 2. Pueblo, | 


may be a qualified applicant under the rule now embodied i in section 3 io 


of the Federal Range Code. On the: basis of the facts set forth in” 


the discussion of question 8, concerning the nature of the relation oa 
_ between a Pueblo and its members, I should regard the individuals. 


~ also. as. having a sufficient eogan in the livestock to entitle them a | 


favorable cousideration. - a 
eee The: only remaining question concerning an: application! ie an 
ie individual Indian turns on his ownership or control of the required: we 
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base property. In the. advisory board’s letter of March 8.to the 
‘regional grazier it is stated that “these few individuals who own the _ 
majority of the livestock, who wish to graze. on the public range, | 
should show, Mia this Board a lease or allotment for certain areas by 
the pueblo * * *.” In the first place, such a procedure is ex- 
pressly sccbiiied by section 1 of the Wheeler-Howard Act (act of 
June 18, 1984, 48 Stat. 984), which provides that ‘no land of any. 
‘Indian reservation * * * shall be allotted in severalty to any 
Indian.” Secondly, the. requirement sought to be invoked is. clearly | 
in disregard of a departmental holding to the contrary, under rules. — 
which were no different in this particular. In the opinion of Feb- 
ruary 13, 1987, supra, it’ was stated : _¢.° a ee 
‘The possession of an allotment. by an. Tndlan: “would be. significant only in. 
showing him a landowner or occupant and entitled to. preference. | However, tt. 
is not necessary that an Indian oun an allotment in order to be entitled to | 
preference. “An Indian who owns any interest in land, suchas an inherited 
interest. or an gecupancy: right in tribal land, giving. him the right of possession, 
or has ownership of water rights under. proper authority would undoubtedly, 
under the regulations, come within the definition of a qualified applicant 
entitled to preference. [Italics supplied. = ae | 
A lease or allotment obviously i is not 4 an omaldeies means of acquir-— 
| ing control of base property. A showing of a. right to possession 
ora right to use the base property, whether by consent. of the owner 
or otherwise, clearly would be sufficient to establish “control.” It of 


course would be necessary to point out definite base property, in order = 


that it might be classified and rated, but this requirement appears 


—- to be satisfactorily met by the following Janguage, if accurate, quoted . 


from a letter dated April 1, from the Special ey for the Pueblo | 
| Indians to the chairman of the advisory board: — 7 


a ee Nevertheless the applications that have been. presented to: you for the 7 
various Pueblos and the showing made before your Board very clearly and un-- 

equivocably shows that. definite amounts of range Jand are set aside in each Pu- — 
eblo for use of the livestock. owners of the Pueblo who are applicants for permits. 

It is true at. the -present time no. individual Indian stockholder member of the © 
Pueblo either owns, leases, or has. an allotment of a definite describable area. 
of range land. Yet the livestock owners of each. Pueblo who are applicants" do. 
have a definite amount of range land for their use. ‘This land, of which the : 
applicants are occupants, should serve as. an adequate base property. Under 


. the grazing regulations of the ‘Secretary of the Interior and thoseadopted by ~ 


- the respective Pueblos the said range lands on the. reservations do round out a 

i year g operation for those members of the community who use and occupy reser-.. | 
yation- range land which is dependent mnen the use of public domain close: 
thereto, | * xg oe | is | 
Tt goes without. saying, of course, ‘tbat fis. same Grea could. not: 
be used as a base to the full extent of its rating fOr more than ¢ one. 


7 Jicense or permit. 
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‘The dotsooine comments concerning erazing cap plications by indi- 


vidual Indians have been included in order that both the Division of - _ 


. Grazing and the Office. of Indian Affairs may have the benefit of a 


he complete expression of. opinion... Whether the applications should. 


be filed. by the Pueblos alone, by the individual Indians-alone, or. in : : 
their joint names, is a matter for administrative determination and 
the form best'suited to one service may be less convenient to the other. 


It is sufficient to say, without further detailed discussion, however, . _ 
that. nothing in either the Taylor. Act or the Federal Range Code 
justifies an adverse recommendation cn an application filed in any one 7 
of the. three. forms enumerated. we on that ground, | a 


/Quastion 4: 


| Thi is , question: must: es answered | in the negative. Awhisther: a ‘liga 
ing of compliance with the State brand and sanitary laws should be 
- made a condition: precedent. to the issuance of a license or permit to 
graze on lands of the United States is a matter of policy for adminis- 
trative determination and I offer no opinion on the desirability of 
such a requirement. It is sufficient: to say that neither’ the Taylor 
Act’ nor the Federal Range Code contains such. a requirement. and - 


an advisory board, whose functions in any event are limited to mak- . * 


ing: recommeridations, is without authority to base those recommen- 
dations on factors. outside the scope defined by the Congress in the 
Ec and by the Department i in the rules. : 

-In summary, it is my opinion that a grazing license or permit. 
“application filed either in the name of a Pueblo alone, in the name 
of an individual Indian, or in their joint names, is in acceptable 


form, since the facts submitted indicate clearly that either has a — 


sufficient interest. in the livestock to quality as a “stock owner” within 


the meaning of the Taylor Act:and the Federal Range Code and _ 


~ that either is ina position to show the necessary ownership. or con- _ 


trol of base property without, in the case of an individual Indian, © oe 


a lease, allotment. or other right to the exclusive use of the property. 


It is further my opinion that in the absence of a departmental rule. 
- requiring compliance with State brand and sanitary laws by appli-- ma 
eants, the satisfaction of such. | a requirement cannot be made a 


condition precedent to the issuance of a _ razing license or permit. 


Approved: May 14, 1938, 
_Harorp L. Toxxs,. 
ane ae the Taion: 
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| Decided tay 2h, 1938. 


SrocK-Rarsixe HomEsTeap RESIDENCE vouriciana: es | 
_ Evidence held sufficient to show that homestead. entryman did not ‘hatin: : 
a home on his entry to the exclusion - -of a home elsewhere. An entryman. | 
- is not entitled under the act of August 22, 1914 (38 Stat. 704), to a change: 
- Of residence requirements from. seven. months ° ‘each: year for three years to | 
~ five months each year for: five years, where subsequent. to his application for. 
such change he Tesided during the statutory life of the entry. on adjoining — 
- Jand having about the same altitude and climatic conditions. | 


_ Srock-Rarsive HommsreaD—QuALIFICATIONS OF ENTRY MAN—OWNERSHIP ( OF. Lan. ros 


Evidence held sufficient to. show that homestead entryman at the’ date of his: | 
application to make entry was. the proprietor of more than 160. acres. Ok = 
land and, therefore, not qualified to make entry. ; ie 

Alfred Thomas (46 L. D. anes and Siestreem Vz. Korn (48 L, D. 200) cited and | 


: applied. — 


_Sr0cK-Rarsrne Hostes2ap—Marnrace OF Erevan AND nierarwoscan—Parntan seus 


‘TO COMPLY Wirs RESIDENCE REQUIREMENTS—CANCELATION, | 
"Where a homestead entryman matries.a homestead. entrywoman and they elect - 
to and are permitted to perform the residence requirements. on. his entry, upon » 
final decision. holding the entryman’s_ entry for cancelation for failure to 


comply with the residence requirements,. the entrywoman should be required : 


o-, 


’ to show cause why her entry should not also be canceled. 


. (Cuarmay, “Assistant Secretary +. | | : 
Elias N icolas Terliamis has appealed. from. a dean of the Com- 


| ~ missioner: of the General Land Office rendered. January 25, 1938, 


which affirmed the decision of the local register. holding his. stock- 


“raising homestead’ entry Denver, 04277 6, containing. 609.86 acres in. - + - 
1. 8 S., R. 87 W., 6th P. M.,. for panpsincone Upon the evidence — . 
_ adduced’ in adverse proceedings against the entry the register and 
. the Commissioner concur in finding that the entryman did not estab- 
lish and maintain residence on the land, and that he was at the date — = 


. a he filed his application to enter the land disqualified from making : 


entry by reason of ownership of more than 160 acres of land, adja-~ < 


cent land to the extent of 480 acres being described as that. owned | 
| by entryman. These findings are assigned as errors in the appeal. 
As to residence, the record. shows that entryman filed his appli- - 
ation on April 4, 1930, which was allowed January 4, 1981. On_ 
-February 22, 1933, entryman married Georgina Cerise who on June. 
2, 1932, was allowed like entry for 400 acres in the same locality. — 
F ebriiaxy. 1, 1934, their election to make the family home on the hus- 
‘band’s entry was approved. December 28, 1933, residence require- 
ments were changed to five months for five years under the act of — 
August.22, 1914. (38 Stat. 704), based upon affidavit of the entryman 


| that the altitude of the land was 7,500 feet, and that. the seg 7 
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was low me the rere was covered ee deep 6 snow in sinier: neat 2 


tad transportation of fuel, water, and Supp: difficult and “necessitat- a 


ing a very substantial. dwelling. 
The. entryman admits. that in April 1930 he arene the aa ‘ 


7 "joining ranch property of 480 acres upon which is a two-story house : 


with five rooms and kitchen and other buildings; that for about 7° ~ 


-. months-each year this house has been. his home since purchase, the re. 


home of his wife since marriage,. and the home. of his childr en since — 


_. their birth. As to the remainder of each. year, May to October, or June 
> sto.N ovember, he aud his wife declare that they slept in the: cabin 
erected on, the. homestead, taking meals there, but returning each day hose 


/ to the ranch pr operty upon. which entryman made his living. The - 


~ homestead cabin is on one side of a public road and the ranch house ae 


on the other side, and they are but one- -quarter of a mile apart. » 
‘The homestead. epi is of boards with tar- -paper roof, with one door, 
two windows and no floor, and has but one room. The entryman : 

states the cabin is 12 feet, by 16 feet or 14, feet by 16 feet; his wife 


= states it.is about 8 feet by 10 feet and 7 feet by 9 feet high, and was - ne | 


= furnished with a built-in table, chairs, stove, and bed: that there are 
* no outhouses, no. accommodations, ‘dnd. water is far away and they 


went’ tothe ranch house for. what they needed, and that they kept . i. 


their clothing atthe to aS swell as. hor Ses and livestock and had oe 


_-a garden there. 


~ Berthod, : “witness for Gsteadant. ‘testified that ie oe on ane ; eee 


2 horiestead was. built i in December 1931, and yet he-states that entry- — 


ee man: moved into it in June 1931; that he had seen entryman and wife 


» often’ on..the : homestead, but did not know whether they stayed. 7 


there at night as he was not there in the evenings after, dark, but eee 


ae - Believed they did. 


Frank Cerise, cousin of. See S wife, “and ee: olde a, half. 


_ “interest with her in another ranch, stated he had seen entryman on 


Re the: homestead and took. supper with: him there once, and had seen the 


ne ; entryman and ‘his wife: living there. He admitted: that he did not ~ oe 


oN - know whether they ever slept there. ’ Both of these witnesses admit. 


that the climatic. conditions and altitude ¢ are ¢ practically thes same on. _ 


both: places. a oe 
Peter Grange, “witness eh the Government, testified that ee 


‘in 1935. he was on the’ homestead quite’a few times. each year and. =, 
“that. he never saw the entryman there and. no sign of habitation at _ 


a the cabin: which. has. always’ been, in ‘bad: condition and which had oe 4 tee, 


-only a. few j jars: ‘and a little couch and stove in it and no supplies or ~ - 


ra clothing; that: entryman and family lived on the ranch; that the cabin _ 

qs ‘about 50 yards from the road and easily visible therefrom; that 
the house was not fit’ to live in, the windows being b broken. 
Bee os - 125897—89—voL, 56-23 a4 cs coe ee ee 
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~ Orest: Gerbaz, witness for the Government, atid that he had — 
occasion to observe the homestead while driving cattle and working — 
on the road in 1931 and 1932 from April to October; that the home- — 


gtead cabin was not built until the summer of 1983; that he also —_ 


drove cattle and drove along the road in the years. following. and. 
_ there was-no ev ‘idence that the cabin was occupied; that the widows : 


were not put in until the fall of 1935,. and that three windows. were 


not put in the cabin until this spring (1936) and that the entryman - 
has. been living to his knowledge on the ranch since 19315, that he 
had looked in the cabin several times. — 

The special agent who examined the land in « Novariber ios testi- 
fied that there was no evidence that: the cabin had been ‘occupied and _ 
it was unfit for habitation, _ | | | 
- -Tt-seems clear that the entryman. didia ee se provide any suitable se 
of abode for himself and wife. and children of tender years on the 
| entry. ‘It is rather i impr -obable that. the cabin was. used. for the sleep- 
ing quarters of ‘his family of small children during five months of 


_ the year, but assuming that to be true, it is evident from the testi- 


mony > of entryman and wife that he did not have a home on the 
land at any. time to the exclusion of a home elsewhere and that resi- 
‘dence claimed is but pretense. It is clear also that he was not en- 
titled ‘to a change of residence, and the change would not have been - 
allowed had he disclosed his intentions to live on adjacent property 
having the same climatic conditions for the remaining time. There 
was no error in finding that ane ae ae not est ablish and | 
maintain a home on the ‘land. eae | 
The documentary. evidence filed by the ee ao that the. 
ranch property mentioned above was sold under foreclosure pro- 
ceedings under a deed of trust by the public trustee on March 3, 1930, 
to Leopold DeMerschman for the sum of $7,960.78 and a. certificate 
of purchase issued to him on the same day which recited that: he 
would be. entitled to a deed for said premises on December ay 1980, 


unless the property was redeemed according to law. That on ‘March ee 
-. 29, 1930, DeMerschman entered into a contract with Charles E. Myers 


to sell ie certificate of purchase to him, in which Myers was to pay _ 


$8,000 upon the deposit in escrow in the Citizens National Bank of © 
—. Glenwood Springs, of the certificate, copy cof contract, abstract of | me 
_ title, and other documents held by DeMerschman, and: to pay the | 
balance due’ with interest on December ‘10, 1930. In the event of 


_ default in. payment, the documents plnced in escrow: were to be 

returned to DeMerschman and he ‘was to retain the sums’ ‘paid: as 
purchase money. On March 31, 1930, Myers agreed to sell and trans- _ 
fer the ranch property to Terliamis, the entryman. This. agreement 


: recites that aetse 1s the owner of the a oe eden phon in the. ro 
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- jana The arenes price was $16, 000, $5,000 to be: viata on. execution: is 


of the agreement, $4,000 and interest on December 10, 1930, and the 


o remaining $7,000 was to be paid by an interest- ‘bearing promissory 


- note, secured by deed of trust on the premises, upon delivery of the 


- public trustee’s deed to Terliamis. It was agreed that the first. two: : . = 
payments were to be applied in payment: of the sums due DeMersch- °— 


man under the escrow agreement between DeMerschman and. Myers. e: 


~ Upon expiration of the period allowed for redemption and. payment ok . fe 
. of the $4,000 the certificate of purchase was to be delivered to the = 


Citizens N ational Bank, above mentioned, to the joint order of 
Myers and Terliamis, and a deed from the ‘public trustee was to be: 


obtained and recorded. contemporaneously" with the deed of trust to | 


_ secure the payment of the promissory note of $7,000. A warranty : 


deed covering the premises was to be executed by Myers, placed in. 


"escrow with the bank and delivered to Terliamis on the payment of © 


the $4, 000. In case there should be a redemption from the fore- . _ 


closure sale bythe principal debtors or a judgment creditor entitled 
to redeem, all redemption money was to be paid to Terliamis, he 
was to: be reimbursed fer. all moneys paid, and the agreement was 
to terminate at his election and surrender of possession of: the. prop- 
erty. Provision was also made for forfeiture of the moneys: paid 
and termination of the contract. upon default by Terliamis in the 


performance of his part of the contract. Terliamis was given imme- 


diate right of possession upon execution of the contract.. He exhibits. 
a warranty deed from Myers to him dated April 1, 1930, and recorded 
December 5, 1930, made subject to the deed of trust for the unpaid 
purchase money, $4. 000: of which according to his testimony is still 
unpaid. It is ‘presumed that Terliamis performed ny the condi- 
tions of the escrow agreement. | | 

The entryman contends that the doeuineaace: esas ‘above set _ 
forth shows that the entryman had neither legal nor equitable title — 


to the land atthe date of his application, but a mere defeasible right 


in the land which he might lose by redemption-of the land from the _ 
_ foreclosure sale, and- under the terms of the certificate of purchase - 
Myers could not convey any title until December 5, 1980, on. ae 


tion of the period for redemption. 
- This contention ignores the recital in the aiteunent Gstwean Myers ae. 


| and the entryman that the former was owner of the equity of re- 


 demption as well as the right of the inchoate title under. the certificate 


of purchase, | The. holding of the Commissioner on. this point 1s as 
| follows: | , wae. 85 


“Defendant gained immediate possession of the land and. held it ever since. 


The record indicates that while some of Scott’s (the debtor under the deed of > 


ua trust) creditors may have been entitled to redeem the land under certain | 
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dircunistances the land’ was sat redeemed ‘by. Anan aa Hae agreement with Leh 
Myers was: carried out. Under this agreement defendant. purchased the rights 


of Scott, who apparently had the first right. to redeem the land,: and the. right ; 2% 
of. DeMerschman, the purchaser at: the foreclosure sale. In ‘substance, ‘jit ap 


pears that defendant’s full ownership of the land .was. incomplete only because. 


ee - he had not paid all the money, and - the ‘public. trustee could | not. execute a: . 
' deed until the time prescribed by law had expired. ee eS 


- ‘The. assumption. that Myers | was the. owner of ‘the Sane, oi re. 


‘ "gain as well as the. assignee of the certificate of purchase was _ — 
Warr anted. from the recital in the agreement of March 381, 1980, and 
the ‘fact. that the. entryman - went into immediate. possession “which | 


otherwise, it seems, would have remained. in Scott until his right : 


ON redemption had expired. The fact. that ‘Myers was such owner is _ - 
~ not denied on appeal. Theoretically, a, right of. redemption, if Scott | 
did not exercise it, would have existed in lienors subsequent. to the 


deed of trust’ and: persons. who would have been liable under a de- — 
ficiency judgment under the statutes of the State, but the Depart 
ment will not assume there were other persons entitled to. redeem: in 
the absence of proof that there were such persons. | oe 7 

Under his agreement the entryman, was obligated to ee pay-. 
ments to snable: Myers to keep his agreement with DeMerschman and. 
_,. tomake other payments in order to acquire title under the foreclosure 
sale. These obligations he fully kept by making timely payments as 
required and giving his secured-note for the balance due. It ap-. 
pears, therefore, that at the time entryman filed his application there 
was nothing that would defeat his right t to  pequure “ Ae) title ‘ 
other than his own acts or defaults. peer 7 


‘In Alfred Thomas (46 Ty, D. 290) it was s said: 


‘The ‘Department. has. repeatedly held that one is a " “proprietor” within the 
meaning of. Sec. 2289, as amended, if he has. complete right to. acquire legal 
‘title, or. if, without: that complete right, he has a valid and enforceable. right 
to acquire legal title subject to defeat only by his own act. or. default: Leitch Wes. atts 
_ Moen, 18 L. D. 397; Gourley v. Countrymen, 27 Id. 702; ‘Smith. v. Tenants 2 a= 
82 Id. 226; Jacob J. Rehart, 85 Id. 6165. . 


In Stestreem v. K orn 48 L. D. 200) if was held that: 


‘The word proprietor, as employed in this statute (See. 2280), 1 means neither $e 


more. nor . less than owner, one who has a fee simple title to. the land or may. 


: acquire such title by Ere. out his own obligations or. ennorans a vested 7 

right. a . . . a | ; | 
> 2 he: above rules appear applicable to sho: ee case. ma. a 7 
- of Mantle v. McQueeney (14 L. D. 318) and Mathison v. Conquhoun 
(36 L. D. 82) relied upon by entryman, were cases where the party 


who made the agreement to sell the land to the entryman prior to | - 
his application had acquired at that time no right, title, or interest. 


1D the land, and are Ep Doe At the time of entry the entryman 
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- in the case at bar was not qualified to make entry ie reason of on oo 


| ownership of more than 160 acres of land, and had he been ‘qualified 


his entry is “properly subject: to Ganeclntion: ‘as his. residence on the aoe 


land to the exclusion of a home elsewhere was merely a pretense and 


— not bona ficte. ‘The act of April 6, 1914, ‘Supra, under the provisions ~ 


of which the election to reside on the entry. of the husband was _ 
- allowed, “residence thereon by the husband and wife shall constitute’ ; 
a compliance with the residence requirements upon: each entry.” As — 

_ no such residence was made upon the entry in question, the wife: (ou 
: the entryman should: be required to show. cause > why her aoa should a 


4 not be canceled. | 3 
| Sn 7 »  Asfeinadd. | 


- LEE J. ESPLIN ET AL. . 
_ Decided May 31, 1988 
Pustic Lanps—Witnprawat, ORDER or ‘Arn 47, 1926, 


The order ot withdrawal of April 17, 1926, took effect as to all subdivistons. of 
the “vacant, unappropriated, ‘unreserved public lands” containing. the waters 
described in. the order, . the subsequent interpretive order being “no more 
than an Official ‘finding that a certain tract is of the character and has the 
‘status. defined in the order and is subject thereto. 3 ; 

. State of New Mexico (55 I. D. 468) followed and applied — 

“The withdrawal would attach to land containing waters developed by human 
agency if abandoned. | -_ 7 : | 


Punitxa Lanps—Rients OF “WATER, 


Rights to water are distinct. from rights to the: land upon. which ey exist. a 
Simons v. Inyo Cerro Gordo Mining & Power Company. et al., 192 Pac. 144, _ 
Robert J. Hdwards. and oO. Jamieson v.. Oscar T. Sawyer: (54 I. D. 144, 

148) cited and applied. ee | 


: ‘Sane —MArntan anc oF ReseRvOI, | 
‘There. can be ‘oO: possession: of public land “inder claim. or. color bf title 


based upon mere construction, maintenance, and: use of a reservoir for 


:. stock-raising purposes thereon: and camping thereat. . A reservoir on vacant 


a public. land collecting flood water only and used to’ water livestock,. erected me 


_. long prior to the withdrawal of April 17, 1926, and continuously main-- 
_ tained for such purpose. thereafter by. the builders, or: ‘their: successors. in 
interest. is not fi: water. hole. within the. meaning of such: withdrawal. 


Rents TO Warux—DuparrMent’ Ss iJ URISDICTION.. 


AS between private parties, the Department ‘is without ‘Jarisdiction _ de- ae 


‘termine’ the question as to the right to the. water, that. pelng: a matter 
~golely within the province of the State courts. a me 


- Silver Lake Power é Iri ‘igation Company v. City of Los “Angeles: r1 a. D. 7 . 


' 153); Edwards and. Jamieson vy. Sawyer, supra, cited and applied. 


Any claim of a. settler ou public land to ‘the: waters of a reservoir thereon eae 


for which a certificate of water right has been. granted by the State must 
be addressed to the proper.” authorities of” the . State, and any oat eens, € 
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right that he may “Have will be Eee to ‘the rights granted under ‘such. ‘7 
- certificate so long as it stands. | | os 


_ Cuarman, Assistant Secretary: 


| Appeals have been filed by Lee: J. Esplin saa: eae cor on 3 
: the: decision of an. examiner of. the oo of Grazing. rendered | 
June 5, 19387. | | 
In the pant: of a eee grazing. fioense | on 1 public inwiu to ap- 

pellant,. Esplin, the acting regional grazier, pursuant to. the au- a 


3, thority vested in him by the regulations of May 10, 1937, governin 


the administration of grazing districts under the Taylor reeede es “et 

refused to give commensurate property rating to the. Hacks Canyon _ 3 
Z Reservoir in which Esplin claimed an interest, located in what will - 
- probably be when surveyed the-SE14- Sec. 8, T. 37 N., RB. 5 W., G. & 
‘S. R. M., Arizona, for the reason that the lands “upon which the 
- reservoir is located were withdrawn as a public. water reserve by 


_ Executive order of April 17, 1926, creating Public Water Reserve No. 


a 107%, according to depar tmental Order of Interpretation No. 228 issued 


_ March 15, 1937. On appeal by Esplin a hearing was held and a find- 
ing of font and decision rendered as provided in the aforesaid regu- _ 


~ lations by. the » examiner. The examiner affirmed the action of the | 
acting regional grazier in refusing to rate.the reservoir as commen- — 


surate property by reason of the. interpretive order. but, ‘upon con- — 


sideration of the evidence, recommended vacation of the interpre- is 


tive order on the ground that the rights of Esplin and those he rep- . 
resented were prior to the withdrawal of March 15, 1937, and upon 

_ vacation of such order that the Division of Gr azing award grazing. 

| privileges based upon year-long proportionate owner ship of the reser- _ 

_ voir to the extent of 600 head of cattle to those parties entitled to such s 


-~ proportionate share. 


In his appeal. Esplin eentanas: in substance, Sia the land involved | 

is not, and has not been since long prior to the withdrawal of April . 
1%, 1926, vacant, unappropriated land; that it does not contain a 

spring or water hole as contemplated. by. said withdrawal; that the 
claim of Meeks, based upon alleged filing of a notice of settlement on 
the land in 1932, and actual settlement in May 1934, to a superior . 
right to acquire the: Jand involved and the waters thereon 4 is without 


| pee valid basis and should be adjudicated in this proceeding. Meeks. 


did not appeal from the decision of the acting regional grazier but 
responded to the notice of hearing and gave testimony concerning the 
reservoir, as to his alleged settlement, and as to the rights he asserted 
thereunder. He filed an appeal fron the decision of the examiner, 


- without. assigning error, and, so far as it appears, without serving 


notice of his se a on Esplin. His claim will, however, be considered 
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a siyeotan as. it is necessary to ae siaesteinint on of eh: otopeeey ae 
_ validity of the order. of interpretation and in resolving the question 4 


as to whether vested rights to the use of the water in the reservoir 
under section 2339, Revised Statutes, were secured by Esplin. and 2 
those claiming a. community of interest with him. é 
.. It appears from the evidence that in 1907, if not before, an Saea | 
dike. -was constructed in the bed of a canyon on the land to catch 


floodwater for watering livestock and that it was washed out by — 


floods and renewed from time to time. In 1924 or 1925 a ditch and | 


-wing dam were constructed to divert the floodwater from the canyon Ce a 

“into a pit or pits excavated, This work was dove by cattlemen. using ~~ - 

_ the adjoining range, some of them being the present claimants. In 
1929. Ray D. Esplin, a sheepman, took possession. of the reservoir, % 
chad it enlarged to 60 yards by 40 yards in area and to the depth of 9. 


feet. To avoid lawsuits and to compensate. him for his develop- 


ment, he was paid $1,200 to abandon his claim. This sum was paid) 
a by B. A: Riggs, Delbert Riggs, Ensign Riggs, Edward Lamb, Sr., 
_. Edward T. Lamb, Jr:, David Esplin, Gilbert Heaton, Fred. Heaton; a 

_ Harold Reeve, Waldon Ballard, Afton Ballard, David Ballard and — 

. Lee J. Esplin, and apportioned : among them according to the number) 
- of:cattle ‘that each had which watered’ there. Work was later done _ 


-by~ some ‘of these persons in 1933 and 1934. to clean the ditch and 


7“ saga the reservoir in repair. 


In 1984 Mason Meeks, aopeleat eee Abbie May. 1 1 ‘pull a mice 
house. several hundred yards from the dam and asserts that he estab- 


- -Jishied residence’ therein. and has maintained. it since as. the home- - 


stead: law requires, and - claims. that he ‘acquired the right to the — 


reservoir and water by his settlement. He discloses that-his family 

_ -of five children and mother have lived elsewhere since alleged settle- 

‘ment. His actual occupation of the house as a home since. 1984 is 
controverted. He admits he has the reservoir fenced in and’ has 


denied its. usé to sheepmen but not to cattlemen. | He participated a 


in the construction work done in 1925, but though watering his cat- 


tle ‘at the. reservoir since then did no further work thereon until — 


1935 when, at an-éxpense of, $160, he restored the ose that diverts ‘ 


‘the water froin the wash to the reservoir.. 


It is undisputed that the source of water siopiert is entitely. emt os 


“floodwater that runs down the draw and that. there are no springs 


or natural seeps or streams feeding the reservoir; that. since 1907 the 


reservoir has been used to water cattle by any ‘cattlemen using the 
adjoining range; that the few cattle that drift in from other ranges 


are permitted to water there under a policy of reciprocity and. that 


bands of sheep passing: from. summer to. winter range, or vice versa, Pe 
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| Tage been watered thane wioal hiGiestation: until toppel by Mocks; : : a 
that the reservoir is a good one and: the amount of water is depleted. ae 
only by evaporation or consumption by cattle, and, although it goes 


dry at times, that on an average the reservoir is serviceable as. a_ 


_ watering plaice for 11 months of a year. Esplin: introduced in evi- 


dence a certificate issued by the State Water Commissioner May; 12, _ 


1987, to the same persons who are named above as purchasing the =e 
~ claim of Ray Esplin confirming their right as of April 16, 19386 (date . . 


ae: application) , to an annual storage of 1.6 acre-feet aa the use of 


a 525 000 gallons of water per annum of Hacks: Canyon Reservoir... | 
- The withdvawal of April 17, 1926, took effect as to all subdivisions iam 
~_ of the “vacant, [operated inreserved: public lands” containing x 

the waters: described in the order, the interpretive order. being no — 


more than an official finding that a certain tract is of the character 


and has the status defined in the order and is subject thereto. State — | 


of New Mesxico (55 I. D. 466,468)... The withdrawal would .attach 


to land: containing the waters’ developed by human agency if the 


waters are abandoned by those who originally: developed and con-. | 
served them. Charles Lewis, decided July 29, 1935, unreported, ~ 
It is-clear that there has nee no abandonment ie. the reservoir by - 

those who made and maintained. it. The question, therefore, as to — 


_. the legal propriety of the interpretive order depends on the condi- 


tions existing on the land. at the date of Public ‘Water Reserve No. 


107 and its status at that time. As to the contention of Esplin that — : 


the land was not vacant or unappropriated, because of its use as a 


ik stock watering place by stockmen in the community, it should be 
observed that rights acquired and safeguarded by section 2339 are 


distinct from any right in land itself. Simons v. I nyo Cerro. Gordo - 
Mining & Power Company et ai., 192 Pac, (144; Robert J. Edwards - 


and J.C. Jamieson v. Oscar T. 8. Sawyer (54 id D. 144, 148). And > 


it has been held that the existence of rights under the provisions of © 


section 2339, Revised Statutes, is no bar to the acquisition of the land 


under the mbar’ and stone act (John AH. Parker, 40 L. D: 431), or 


under the stock-raising homestead law (Zhomas H. B. Glaspie, 53 
EL D..577). There can be no possession of public. land under color 


or claim of title based upon the mere construction, maintenance, and 
use of reservoir for stock-watering | ‘purposes hereon and camping» 
thereat.. Insofar as the case of Wagoner v. Hanson (50 I. Dy 355). 


appears to declare to the contrary, it was not well considered and will 
not be followed. ' It, however, clearly appears in the present case that — 
-at the date of the. order of withdrawal Esplin and other stockmen 
‘were maintaining a reservoir on the tract. in question, constructed - _ 
| many years before, eoniaane water collected I by ane flood water a 
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; that ran age a ae canyon, sd were using and ates rights’ to 2 e 
the same for stock-watering purposes. In Santa Pe ale: Railroad ae 
| Company (53 IL. D. 210, 911) the Department said: wo 


oe ‘It is not believed that. said order contemplated. the Gaithars awal of tracts cou- © — 


taining mere dry depressions or draws which do not, in their natural ‘condition, 


_ furnish or retain a supply of water available for public. use. Such a tract is. + e 
_ not land which “contains a spring or water hole” in its natural condition, and _ see 
. it was not intended to withhold such land fr om acquisition. by a. person who has, 


. by his own efforts, provided. artificial means: ‘for collecting flood waters thereon. 7 


| Under this rule a dam across. oe dry wash to collect and store | run- off eh 


a water from. the hills, and water collected in a mining. shaft which’. 


was pumped in dry weather for stock watering were held not to be 


within the- purview | of the. withdrawal above mentioned. | See . 


 Hdwards. ond Jamieson v. Sawyer; supra. “Upon the evidence. ad2 
duced, it is the conclusion of the Department that the Hacks Canyon 


_ Ps Reservoir | is not a water. hole within the meaning of the Executive | | ae 
order of withdrawal of April 17, 1996, and there is no sufficient 


= . factual basis for the Order of Tnter onan No. 228, finding that it is- 


im the purview. of the said. acu and the’ order: ‘should: be - 
revoked. : a re 3 | a 
~The withdrawal out ef he way, no eufiaant reason “appears: for. 7 


‘not awarding grazing privileges, to. those declared to have the right. . s 
to the use of the waters and a right-of-way thereto in the certificates — a 
above mentioned, based. upon. ‘their proportionate | shares therein, | 


| because of any. accepted claim to the: water by ] Meeks either as a settler 
- on the land in question. or as an, appropriator. of the water.. As — 


between. private parties, the ‘Depar tment is without: jurisdiction. to a 
determine the question as to the right to the: water, that being a matter 
solely within the -province of. the State courts. Silver Lake Power 7: 


- -& Irrigation Company v. City of Los Angeles (37 L. D. 152, 158) ; 


Edwards and. Jamieson v. Sawyer, supra. The certificate must, be. 


- taken as establishing that the rights to the reservoir in question and: ne 


— to the waters: therein to the extent granted are in the holders of the | 
certificate isstied by the State. ne claim that Meeks may assert-to _ 
the water must: be addressed to the proper ¢ authorities of the State, and — 


any settlement right he may have. affecting the tract in question iy, 
8 (which i is not a matter for decision in this pr oceeding) will be sub- | 
— ject to the rights granted. under said certificate so long as it stands. 


The decision of the examiner is modified : as above indicated. | 
_ The Division of Grazing will, ‘therefor e, prepare and submit a suit- 
able order for revocation of: the said Order of Interpretation No. © 


928, and the case 1s remanded for procedure in ACCOL dance with the | fs 


above- stated views. 
M Modified and Remanded. 
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_ RESTORATION 70 TRIBAL OWNERSHIP oF, CEDED COLORADO. 
UTE INDIAN LANDS 


| Opinion, June 15, 1938 


: INDIAN - REORGANIZATION ACT, Svorion 3_Rustoramzon OF. Land ‘To TRIAL 
| OwnERsHip—REQuISITES. | a bt fois | 
For lands. to be restored to. tribal ownership under. section 3 of ine Indian 
- Reorganization Act, (1) the Secretary of the Interior - must find. such 

restoration to be in the public interest and (2) the lands must be - 
“remaining surplus lands .of any Indian reservation heretofore opened, or 
authorized to be opened, to sale, or any other form of disposal by Presi- 
dential proclamation, or by any of the Dublie. land laws | of the United 
_ States.” eae | a | _ 2 e. 4 ee 
INDIAN REORGANIZATION ACT, SEOTION 8-—Conemuomon oF TERM “LANDS or. ANY 
_ INDIAN RESERVATION ”— APPLICATION TO CEDED COLORADO Utz INDIAN LANDS. 


_ Lands capable of. restoration to tribal ownership are lands which were part - 


- of an Indian reservation at the time the lands were opened to disposal. and. 
“need not be part of an. existing Indian reservation or adjacent thereto. 


At. the time the lands of the Confederated’ Bands of Ute Indians were - 


ceded and opened to disposal under the act of June 15, 1880 oe Stat. oe 
- they were part of the. Colorado Ute Indian. Reservation. . in ae 


. INDIAN REORGANIZATION Act, SECTION 8—CoNnsTRUCTION or TERM “sean.os 
LAND s”— APPLICATION. TO CEDED. CoLORADO Ure INDIAN LANDS. | 

In permitting. the. restoration. to tribal ownership | of remaining. “surplus 

- lands” of any Indian reservation, the-statute refers to lands ceded to the 
United States to be disposed of for the benefit of the Indians, and particu- 
larly lands. so ceded which were left as. surplus - lands after allotment of 
the reservation to the Indians. The Colorado Ute Indian lands ceded under 
the act of June 15, 1880, come within this construction. Soft 3 


‘- INDIAN REORGANIZATION ‘Aor; (SEcrIon 8—Cnnep Surptus ‘Lanps—Erreer oF 

DESIGNATION AS Puptic Lanps, , fens : 

_ Where surplus lands remaining after allotment have pea ceded to be dis: 

| posed of for the benefit of the Indians, the designation by Congress. of. such 
lands as public lands does not of itself affect the equitable interest of the 
Indians In the lands or the so eae of section ° 3 to the lands:.s0:" 
designated. | | 

. INDIAN REORGANIZATION Act, SmcrioN 3—ApPLicanton TO CEDED Cotorapo ‘Ute 
LAnps. | , , | | | | 

‘The remaining ‘aadienased. of land of tie Colorado Ute Indian. Reservation 


ceded under the act of June 15, 1880 (21 Stat. 199) held to be capable of —_ 


restoration 0. tribal ownership under section 3 of the Indian Reorganization 
Act. : | 2 


Kmers, Acting Soin? nye shea oh 
At the instance of the Commissioner of indian Aftai you the Sas: _ 
retary of the Interior] have requested the opinion of this office on tha 
authority of the Secretary of the Interior to restore.to tribal owhér- 
ship under section 3 of the Indian Reorganization Act. (June 18, 


- 1934, 48 Stat. ace the remaining undisposed of Jands in Colorado 7 
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: | ceded. by the Genteaneead Bintds of Ute diane eae any act bat J aa | 
-. 15, 1880 (21 Stat.199). In phrasing the question, the Indian Office — 


has: asked whether section 3 is applicable to these lands in Colorado, 7 
— “not. situated adjacent to the existing Southern Ute. Reservation.’ 2 = x 
| While this phrasing appears to restrict the question, it 1s believed that 


the. Indian Office intends to request that. all angles concerning tie’ fe 


~ applicability of section 3 of the Indian Reorganization Act be.deter- 
mined. It is my intent to determine the matter in a comprehensive  =— 
manner in view of the fact that the land involved is unusually large. 


in extent, consisting of approximately 4,000,000 acres, and | In view of 


the complicated. legal and practical problems involved. 


‘Section 3 of the Indian Reorganization Act, reads as follows: 


4 ‘Seo. 8. ‘The Secretary. of. the Interior, if he shall find it. to be in. the public 
interest, is. hereby authorized | to restore te tribal ownership the remaining 
_ surplus lands of any Indian reservation. heretofore opened, or authorized. to. be 


opened, to sale, or any. other form of disposal by Presidential proclamation, or. 


by any of the public-land laws. of the United States: Provided, however, That - 


.. yalid rights or claims. of any persons to any lands so withdrawn existing on 


_ the date of the. withdrawal shall not be affected. by this Act: Provided further, 


That this section shall not apply to lands within | Grape reclamation project here- | ee 


tofore authorized in any Indian reservation : - one ‘Brovisos: deal 3 
| only with Papago Reservation.) etn te | | | is 


- This section lays down two. prerequisites for the aakentne of ine ce 


Wace to ceded Indian lands. First, the Secretary of the Interior = = 
must find that the restoration to tribal-ownership will be in the public 


interest.. Secondly, the lands involved must be “remaining surplus 
lands of any Indian reservation heretofore opened, or authorized to be — 
opened, to sale, or any. other form of disposal by Presidential procla-_ 
mation, or by any of the public land laws of the United States.” 
. The finding. of public interest, while a requirement of law, involves - 
the determination of administrative questions which need not be dis- 
cussed in this opinion. It is sufficient to point out that a restoration 
is nota mandatory but a discretionary act: to be weighed as a matter _ 
_ of public interest. The second prerequisite involves the determina- _ 
tion whether; as a matter of law, the description of the lands subject | 
to restoration applies to.these ceded. Colorado Ute lands.. In making 
_ this determination the applicability. of the various terms used in the - 
a description will be discussed. 7 7 7 


. ae Tam CovoraDo Ure Awpa AS AN “[Npran Resprvarton”” - 


pads to i restored must be garpiis lands “of any indian reserva-_ 
tion.” ‘Therefore a first question involves the history and_back- 
: Sand of the Colorado Ute lands as an Indian reservation. In the - 
first 20 years following the treaty of Guadalupe Hidalgo with Mex- 
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| - ico in 1848, the United: Stated cuter into nsgobatons with various 
of the Indian tribes occupying the area “acquired - from. Mexico. 


fo Among. the treaties made was one with the “Utahs” (December 30, 
1849, 9 Stat. 984) for obtaining free passage through the “territory 
of the Utahs.” In 1863 a treaty was made with the Tabeguache 
- Band of Ute Indians (proclaimed December 14, 1864, 18 Stat. 673), 
by which the band relinquished its right and interest in all lands 


within the United States except a. designated - area. The treaty ex- 


. | pressly declined. to recognize any title or right of the band to the 


area ceded or reserved except that’ possessed by the Indians under 


| the laws of Mexico. It has been claimed that the Indians had - no 
title or ‘interest under the laws of Mexico in the lands which they 
occupied and were not recognized by the United States as having the 


. ‘right of occupancy - conceded to other Indian tribes in the United 


States. - However, ‘whatever. may have been the interest of the Ute - 
‘Indians in the lands occupied by them in this period, the treaty of 


March 2, 1868 (15 Stat. 619), with various bands of Ute Indians, who 
have since been commonly known as the Confederated Bands e Ute 
in Indians, established a reservation for these Indians having the same 
status as any other Indian reservation in the United States. This 


treaty” set apart a defined territory, consisting of approximately — = 


| 15,000 ,000- acres, ‘for the “absolute use. and. occupation” of these. Ute — 


a Tndians. The status of this territory as a reservation has been uni- eo 
... formly recognized by the Congress, the Court of Claims (The Ute . 
Indians v. The United States, 45 Ct. Cls. 440), and the Department. a 


The definition of. an. Indian reservation by the Supreme Court in 


Minnesota v. Hitcheock, 185. U. 8. 878,.389, 390, that an Indian 
- reservation is created een from what. Gas been cae there. results. BD ie oF 


~ certain defined tract appropriated to. Indian: purposes, clearly covers © 


7 the reservation of the Utes established by the 1868 treaty. In 1874 


(18 Stat. 36), this reservation was reduced by approximately 314. 
— million acres through a cession by the. Indians in consideration of a 


_ specified perpetual annuity, and oe Thdians | a no eartney ee 
--- Iinterest.in the lands thus ceded. | : : 


. The reservation of the. Confederated Bands of Ute Tadiaiaee as ae 
- minished by the 1874 cession, was the subject of the 1880 act under 


. _ which the Confederated. Bands ceded the lands involved in this — : 
opinion. The specific: provisions of the.1880 act, its purpose and. degal “ 


effect will be set forth in some detail later in ‘this. opinion. The 


coe actual result of the 1880- act, however, was that the Confederated: e ‘ 
' Bands were ‘divided into izes. oroups, ‘thie Uncompahgre and White Pale ee 


River Utes being located in Utah and the Southern Utes remaining in — | 


- the southern portion of the reservation. All of the remainder of the 
_ reservation has been sold, set apart as national forests, or otherwise | 
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eae disposed of, except t the four million a acres which 4 are o the subject of this : ed 


zs opinion. 


it might be clined that in. view OE the’ ane descitbed’ results : 7 
of the 1880 act, the reservation of the Confederated Bands’ was 


| actually extinguished and that, therefore, the lands involved in this 
- opinion are not surplus lands “of ally: indian: reservation.” In‘my 


judgment, even if the reservation of the Confederated Bands of Utes” 


- were held no longer to exist, that fact alone would not negative the © 
- application of section: 8 of the Indian Reorganization | Act tothe — 


ae -remaining tindisposed_ of lands of that reservation. The phrase. Kof 


any Indian. reservation” must be used in section 3 to describe the . 
~ character and location of the lands at the. time they were’ ‘opened to. 
- disposal under the: public land Jaws. ~The -lands which may be ree 
». stored to tribal ownership. must -be lands which were part of any oe 
Indian reservation, not- of any forest. or military reservation. or HOt Ge ed 
_ any other class of fades Section 3 cannot mean that the lands: must, oe 


. now have the character of Indian reservation lands, as they are not 


ie reservation. lands but. lands capable of being: restored to reservation 


-” status under the Indi an. Reorganization Act. Nor can: section. 3 mean” — 


that the lands must. be. located within the geographical limits of. an Pe 


~. Indian reservation. - In many ‘instances of surplus land cessions-. — | 


| entire portious of Indian reservations were cut off from the reserva- . - _ 
- tions and. opened to disposal, while in. other instances, by- similar... - 


ee legal instruments, areas located. within the’ reservations were opened — Mer 


to disposal. Whether the lands opened to” disposal’ were cut off. from ae : : oo 


- or out of existing Indian ‘reservation is a matter of historical cir- 


| ~-cumstance: and not of legal significance. | Moreover,. nothing in. sec- 
“tion 3 requires the remaining” undisposed:. of lands to'lie in any par aA 
“ticular geographic relation. to an existing” Indian. reservation. “Such - eo : oa 
ie 2 requirement | would i ignore the well-known facts that the location of © 
~ such lands is- purely fortuitous. and that. the Jands, byt their r very ae 


| nature, are. scattered tracts. 


; = IL. Coxonapo Um Lanps Ornxen * TO “Disrosar, Uxom THD. Pustic a 


~Lanp Laws gay 


The surplus lands on ae Colorado Ute Tadien Regrauon wore. 7 


~ aad to disposal in ‘designated ways under the. public land laws by. 


| -. section 3 of the. act of Jt une 15, 1880. The relevant: ae of the 
section read as. follows: yee 


~~ all the.lands notso allotted, the title to which 4 is): by. the said | apresmant oft the a7 eee 


; ae “confederated : bands of the Ute Indians, and this, acceptance by the. United States, oe 
°” “ -peleased and conveyed: to the United States, shall. be -held and. deemed to be 


public lands. of thé United. States and subject: to disposal under: the laws pro- ~ 


: viding for the. caper ‘of. “public, lands, at the same. ae ‘and on: the. e Same, perk 
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terms as other lands of. like. character, “except: as provided. in this. act: Provided, 
That none of said lands, whether mineral: or otherwise, shall be liable to | 
entry and settlement. under the provisions of: the homestead law ; put: ‘shall ‘be 
“subject to. cash entry only in accordance with existing — law * a ae 

This act was: supplemented by the act of J uly 28, 1882. (29 Sisk: 
178), which provided that that portion of the Ute Reservation lately 
| occupied by the Uncompahgre and White River Utes. shall be “sub- 
ject to disposal from and after the passage. of this act, in accordance | 


with the provisions. and under the restrictions and limitations of - . 


cee 


section 3:of the act of Congress. approved June 15, 1880 


_ These provisions clearly. bring the remaining nndisposed of lends. oe 
involved in this.opinion within so much of section 3. of the Indian. 
ia Reorganization Act. as refers to remaining lands of an Indian reser- _ 


| o vation’ ; heretofore opened * * * to sale, or any other form of. - 
= disposal © : har - by any. of the — land laws of the. a 7 
a States.” e | : ee, fe 


mm Cxpen Cotonavo Ure Tinos AS ““Surenus Lawns” 


“The. key question in. connection: with the application of degtion 3: ; 


to the remaining Colorado Ute lands, i is, in my opinion, the question 


whether these lands come within the designation of “surplus lands’ Ja 


in section 8. The word “surplus” means that which remains over 
and above what. 1s required, ‘Tt might be argued that practically — 


all lands ceded by Indians were surplus lands according to this defini- -— 


~~ tion since they. were doubtless considered as not being required by 
- the-Indians. However, Congress could not have intended that all . 
“remaining undisposed-of ceded lands should be available for restora- 


tion to tribal ownership, as such lands would embrace practically all — 


of the remaining public domain. . The Interior Department has taken 


-... the position that section 8 is not intended to cover all ceded lands — | 


— but those ceded; lands in which: the Indians have retained an interest 
_ by reason-of. the fact that. the lands were ceded to. the United States 
to be’ disposed | of by the United States in specified. ways, the proceeds 


of the sale to be held for the benefit of the Indians. This type of 


S. ceded land was evidently + in ‘the mind of Congress at the time of 


, the passage ‘of the Reorganization Act. The. debates on the billin 


the Senate show that section 8 was discussed aS a provision making 


_ possible the restoration of the use of the. lands to the Indians in © 


place of the’ proceeds to which they were entitled from any sale. 
_. (Congressional. Record, 73d. Congress, 2d session, page 11135.) © oe 
The reference to. surplus. lands in: section 3 of the Reorganization oe 


Act refers, however, ‘primarily to. surplus lands remaining . after 


the actual. or contemplated | allotment of the Indians; such surplus: . 


ar : lands: haying been ceded to be 7 of for the. benefit of the : . 
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errr ‘The tern: . “surplus lands” has. been used commonly i in con- 


nection with the- allotment system and allotted reservations to refer. 7 


to the lands not. allotted: or set aside for: allotment and not. reserved 
for: administrative. or tribal purposes. Inthe consideration of sec= 


: - tion 3-in Congress, the term “surplus lands”: was defined in this ._ | 


; _Ianner. ” (Senate: Report. of .the: Committee.on Indian Affairs on 


"8B. 3645, No. 1080, 73d Congress, 2d session ; Congressional Record, 


73d. Congress, 2d session, page 11136.) The. policy of the- general . | a 
allotment act and the. allotment ‘acts for specific | reservations was to. a 
settle the individual Indians as farmers on individual tracts of land - 


and to open the remainder ofthe reservation to. disposal. to white 


people. The purpose was different from that involved in. previous. | 


: disposals of. Indian land since it was aimed at settling permanently a 


and civilizing the individual Indians and ‘at the same time opening — 


their. existing reservation to the advancing white settlers. ‘The dif- — 
ference in purpose and effect. between the conditional surplus land 


eession involved inthe allotment. acts and: the. previous type of | | 


cession. nN which. the Indians: “were removed. to another reservation — 
to be held in common in the same manner as their previous reserva- 


tion in which they then lost: all interest, is. analyzed by the eo 
; Court ‘4 in the case of Minnesota v. Hitchcock, supra, 


~The 1880 cession ‘agreement: with the Colorado Ute Indians i is ‘one | a 
oe the: early examples of conditional surplus land cessions;in fact. 


the provisions.of the 1880 act. set forth'a plan of allotment and 
‘disposal of- surplus. lands. which | became. stereotyped. in. later. allot- 


-- jent. acts,. A commission was appointed’ to make a cersus of the 


. Indians, to select lands to: be allotted, to survey sufficient of these : 
| Jands for allotment, and to cause ‘allohnents to be made. ‘The. pro- 
_ visions of section 3-of this act, quoted. above, are: significant: j in that. 


_ they provide for the disposal. oui of those lands within the reserva- ee 
tion: ‘not so‘allotted.” The. legislative: history of this 1880 act makes 


~-elear- that the-chief purpose of the act was the immediate allotment — 


= within: the’ ‘Colorado Ute Reservation: of the individual Indians of» : 
. various Ute bands and the opening to disposal of the remaining . ~ 


surplus lands.’ The opening up of the surplus lands was described 


_ as essential in view of the thousands of. settlers and prospectors on 
the: borders of the reservation who could not successfully be kept a 

from entering: -the reservation by military or other means. ~The plan ea ee 

tt SOE allotment of the Indians was favored and bitterly, opposed asthe 
entering wedge: in the allotment of the tribes generally: throughout. eS 


ae . the: United. ‘States. In fact, a general allotment act was pending a 
 - dn that-session’ of Congress. (See, House debates on the 1880 agree-- 


Pe ment, Congressional Record, 46th Congress, 2d. session, June ”, 1880, a ee 
- Pee ges ii rata a. ee ae 
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_ Fro om the oe it. definitely appears iat: thie fact. that this : 
| Gein occurred several years before other allotment-cessions. does not 
- mean that this cession falls within the earlier type of outright cession 


and removal. ‘This cession was rather a forerunner and a model of: 
_ later allotment acts and differs in no. important, respect from these. 


i | later. acts: The fact. that two of the three main groups of Indians 


were subsequently not allotted within the. bor ders. of the Colorado: | 


. Ute Reservation does not alter my: ‘conclusion. The 1880 act: did 
not. provide for establishing new reservations but for supplying ‘the 


ie _ Indians with allotments, and where allotments occurred outside the | 
reservation, the Indians were to be’ charged a price of $1.25 an acre 


to be paid from the. proceeds: of the land sold from the Colorado. -- 


‘. Ute Reservation. | The allotments | off the reservation were: therefore 


-- in the nature of lieu allotments and, in the case of the Uncompahgre - s 
| Utes, were made only because of tlie. fact that insufficient agricultur ales « £ 


_. lands were found within the Colorado. Ute Reservation. (See Report of . a 


. ; the Commissioner of Indian Affairs, 1881, at pages 19 and 325, et seq. : 


There can be no doubt that the surplus lands remaining after 


allotment were to be sold for the benefit of the Ute Indians. The — a! : 
| original agreement between the Government and the chiefs of the He. 


- Confederated Bands of Ute Indians which preceded the 1880 act. a 


os _ contemplated an outright sale of the surplus lands remaining - after | _ ae 
~ allotment. in consideration. of. an. annuity of $50, 000. In “Congress _ : 
it was. ‘pointed out that there would be realized in. one year from 


one mine within the Colorado Ute’ Reservation: nearly 20 times.the ~~ 
_ _ entire principal sum ‘from ‘which these annuities to the Indians would. ~~ 
~ “be paid. The land was described as rich in minerals and of great — | 
value. Asa result of the realization of the complete inadequacy of ~~ 
the annuity. as a consideration for the relinquishment. of the Indian = 
- right. of occupancy in these lands,. and in order. that “full justie” eae 
; might be done the Indians, the. original agreement was: amended: by | ee 


_. the 1880 act. to provide: that after the United States had been reim- 
a < bursed the: amount of the annuities paid the Indians and other ‘ex- oe 
.. penses connected with the act, any further proceeds received from the": 


~~ sale of the land. should be placed to the credit: of the Indians. © -(Con- tac 


gressional Record, 46th. Congress, 2d session, June 7, 1880, page 4261, 


ie, June 12, 1880, page 4487.) The amended. agreement as, ‘embodied: in ‘ 


a the 1880 act, was subsequently accepted by the _Teqaisite. noimber of : - a 


‘Indians, of the. Confederated Bands. 


neh | “TS: amended agreement was described ee the Court - Clainigi in i 
. the case of The U te Indians v. The United States, ‘supra, page. 464, a 


 asas entitling the Ute. Indians. to: ‘receive all the. proceeds: of the 1 reser-. ee, 
as vation. ee the: reimbursement and as providing for a transaction 
— which was of. no benefit. ‘to the United States, except the: indirect De : 
— benefit of opening. a “desirable gue to civilization, ti the Court, oe 
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| of Claims case the indiane: were awarded a nudouens for ‘the. value. . 
of the lands within the reservation which had ‘been set apart for 4 
public reservations and thereby been excluded from sale. The Inte- 


te rior. Department ‘has consistently . recognized that the Indians are. 


entitled to the proceeds from the disposal of these lands. (3 L: D. | 
296); (7 L..D. 191) ; (47-L. D. 560.) . The jurisdictional act which au- “i 
. thorized suit.in the Court. of Claims provided that upon the rendition _ 
| of: final judgment the. principal fund. from which the annuities of — 


hs the Indians were obtained should be ‘abolished and from that. date — 
no further annuities should be | paid. As” a: result, therefore, | 


“as since the 1910 decision - the. interest of the- United ‘States in. the | - | 


_ proceeds of the sale to. the extent of $50, 000 annually. has not. existed oe 
and the remaining. undisposed. of surplus lands within the reservation eee 
have. been pee to ee for. the » unencumbered. benefit of. the = oF 


Indians. 


AN. ‘Exesér oF. > Dechararton OF Laps AS. “Pubic Lanps” 


~ From the ar egoing it is. s my Soncusion that the. remaining ee 


e oe. of lands within the Colorado Ute. Reservation are “surplus. : ay 
lands” within: the meaning of ‘section 3 of the Indian Reorganization oe re 


¢s Act. There: remains: only the | question’ ‘whether these: lands. must ae 


ae rievertheless be excluded from the scope of section 8 because of the: = 
> fact: that in the 1880 cession and-in the subsequent. act of 1882 it © 
was provided that the lands not allotted. “shall be held and deemed ~ 
to be public. lands. of the. United States.’ aA “It. has been’ urged that-in © ~~ 


the -usual cession of surplus lands remaining after allotment: Hoe 


- ‘declaration that. the lands ceded shall ‘be public lands is made. As_ 


a @ consequence’ it is argued that these lands are not Indian lands in . i“ 


accordance with the holding | in the case of Ash Sheep. Co: v. United 


| States, 252 U. 8.159. In that case: ‘the undisposed of ceded sur plus Cok 
lands of the Crow. Reservation were held to be “Indian lands” within. Pe 


the meaning of a statute requiring the consent of the Indians to — - 


- the use of the land for grazing purposes... ‘The lands: involved were oe a 

o ceded under. the act of April 27, 1904 (83 Stat. 352), which provided ~ 2 | 
- that a ‘designated portion of the reservation should be. sold to the: 
° United States but‘that the: United States should ‘serve as trustee | ee 
_ for the disposal of the lands for the benefit.of the Indian. oe 
In my. opinion, the declaration. in’ the 1880. act: that. the’ durplus Jae 


- eeed ee ‘shall. be. public lands does, not alter. the fact that, these ioe — 


. . : fore ‘opened to digporal ane the ‘public lead "laws, within section. 3 : : 7 : 7 
~~. ofthe Indian. Reorganization. Act, even if the declaration lessened the ee 
interest of the Indians in the Thiids ceded. during. the time they were 


Pao held ths the United States and before ae were sold. However, it tis were 
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also. my opinion that this declaration did not make the 1880 | cession 


different in legal effect from the Crow cession or other usual surplus 
jand-cessions where the Indians were to receive the proceeds of the — 


sale. The significant legal effect of these cessions is that the United 
States becomes a trustee for the disposal of the land ceded. 


- Regardless of the particular language of the cession, the result ‘is 


that the Indians retain an equitable interest in the land until they have 
received the consideration. bargained for, and the United States be-. 
- comes a “trustee in possession.” “Minnesota v. Bes, ea) Ash 
Sheep Co. v. United States, supra... 
- Surplus: ceded lands to be disposed of for the ase are frequently 
; ore to in acts of Congress and departmental actions both as 
- public lands and Indian lands. An example of the application by 
Congress of the term “public domain” to ceded surplus lands which _ 


ae; would be “Indian lands” under the Ash Sheep Co. case, supra, occurs” 


an the act of May 29, 1908 (35 Stat. 460), under which the. Cheyenne 
‘River and. Standing Rock Reservations i in South Dakota were allotted. 


In this act it was provided that the Indians might use the timber 


upon the ceded surplus lands so.long as these lands remained a part: 


of the “public doman,” ‘and yet the act provided that the: United. . . 


States should act only as trustee for the Indians in the sale of the | 


~ Jands. In the-act of Congress dismembering the. Great Sioux. Reser- 


| > vation, ¢ a provision that. the unreserved lands. shall be restored to the ™ 

public domain is used: in two places with obviously different mean- — 

anes In section 21 it is provided. that the unreserved land shall be 
“restored to the public domain” to be disposed of. to actual settlers _ 


oe only, the’ proceeds to go to the Indians. © ‘However, it is then provided - 
- that if the lands are not’ disposed of at the end of 10 years, they shall - 


be paid for by the United States at a designated rate, and that the” 


ia: Jands so purchased should then become “a part of the public domain.” 


The first. provision restoring. the lands tothe public domain. could. _ 


have. had no legal effect. to alter the equitable interest of the. indians : | 7 


in the. land until. sold or-purchased by.the. United States. ot | 
The. evident. _purpose of designating | lands ceded for disposal for — 
_ Indian benefit as public lands or public domain is to indicate that the 


| lands are subject: to disposal under public land laws. Jands.so desig: Ze * 


nated by Congress would seem therefore to be peculiarly within rather » 


_ than without the scope of section 3 of the Indian Reorganization Act — ee 


which refers to lands subject.to disposal under the public land laws. 


oe ‘Surplus lands ceded: to be disposed of for the. Indians are in fact > 
+ -¢ualified public lands and also qualified Indian lands. They are 
public lands in that: the United States‘ has the:legal title and -has se- — 
«ured from the Indians a release of their right of occupancy and has 


ae arranged to. dispose « or them, but they are. not, pabhet lands. in 1 the - 
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| full sense of the term as: they are to be. disposed of oe in- limited’ i 
ways and upon certain’ conditions. M imnesotd. V. Hitchcock, supra. oe ae 
It should be noted that both the 1880 and the 1882 acts concerning ; 

the Ute land qualified the reference to :the land: as public land and. 


- subject: to’ oe! under the Dune land laws ei ae conditions oe : 
and restrictions. 2 
Surplus lands are also pr coperly doaienated as , Indian’ rere in view 


_ ot the. interest, of the Indians in. the proceeds of any disposal of the . 


lands. This equitable interest is the significant condition. attached - 
~ to the lands which distinguishes them from the public lands gen- 


— erally as Indian lands. Since this condition: was attached to the — 


a lands ceded by the Confederated Bands: of Utes, the undisposed of 


— lands may be as appropriately termed Indian lands. as the lands ceded. - 


by other Indian tribes to be disposed: of for their benefit. - Under the | 
regulations of the Interior Department of J uly 25, 1912, for govern-— 


ing the use of vacant ceded land (Regulations. of the General: Land. _ | 


_ ‘Office, 1930, page 669) it. was contemplated that remaining surplus 
Tsinds, the proceeds of the disposal of which were for the benefit of 
~ the Indians, would be cooperatively administered by the Indian Office 
and the General Land Office, the Indian Office retaining jurisdiction — 
of the use of the lands: before they were sold and the General Land 


© Office administering the final disposition: of the lands. It is true | 
that this administration by the Indian Office has not occurred in con-*. - 


- nection with these surplus Colorado Ute lands. The reason for that, 


however, is not the result of any legal. ‘difference but the result of - 
practical considerations since the Indians were in fact allotted only — 
in the southern eke of the reservation, and since, the. surplus: lands ‘ 
| covered a L vast area. : | ar 


ov. Sumatany OF Coxcausions | 


) an. view of the  foxteing considerations; and in. summary of. my. ae 
_ ‘eonclusions; itis my opinion that the undisposed. oflandsin Colorado 
ceded by the Confederated: Bands of Ute Indians under the act of 
June 15, 1880,. subject, to the provisions and. conditions set forth in. 


HD that. nets ‘come. within. the designation 1 in section 3 of the Indian Re- | Se as 


oS organization. Act. of remaining surplus lands’ of any Indian reserva-_ oe 


7 tion open to: disposal by. the . public land laws, and that they. are, — Pach 


- therefore, available for restoration to tribal. ownership, provided the ia ale 


| a Secretary of the Interior finds the restoration to be in ‘the- public Eo 
interest. It is immaterial as a matter of law whether the area yb pes 


oa -. be restored i is adjacent, to the Southern Ute Reservation. C2 ea ora et 


Arcee June 15, 1938, 
-Oscaz L. Ciapican, : 
ae, 7? » Assistant Secretary. 


340 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [VoL 
GEORGE a HOLLIS | | 


Decided June 28, 1988. 


Honcesmsan—SEconD HINTRY—ABANDONMENT, 7 Doe oes * 

| - Abandonment of a. homestead entry because of inability to take - a living 
thereou is an abandonment “hecause of: matters beyond the control”. of 
the entryman and sufficient to authorize restoration of the right to make 
homestead Saee under the ay POvastOne. of ‘the act a September. Bi —18i4 
(38: Stat. 712). | o co . 3 | 


Hommsresn—Quatiricarzons: OF. + EINTEYMAN—OWNERSHIE OF ‘Unprvipep nrmeest 
IN COMMUNITY PROPERTY. , : ne as 


A husband who holds an. ‘chalviaed inter est in land in. Ss acteans Siieh.: is the aes 


| z community . proper ty of the husband and wife is one “owning” land’ within © 
the meaning of the act: of. March 3, 1891 (26 Stat. 1097 ) yelating. to ‘the 
right to. make adjoining farm entry. eS - 
| McHarry Ve. Stewart (9 L. D. 344) criticized. and distinguished. 


ApsorninG Farm B ENTRY—COMMUNITY. INTEREST. IN GonTicvous LAND. 
| The coramunity interest: of a husband. in 160. acres. of land cannot be made = 
- the basis. of an. adjoining farm: entry for. the reason that. he cannot show. 
that the one-half of the land contiguous to the land applied for belongs © 


. “exclusively to. ‘him. ‘The ‘disqualification, however, may be removed. by the 


_. wife conveying her interest to her husband in’ that part of the land con- . 
tiguous to. the land applied for as an additional farm.. : oh 


: Crarman, ‘Assistant ‘Secretary: nt eee | ~ oe 
| - February 23, 1987, George 1. Hollis filed al. _ petition ore ‘teks 2 


: =; of the Taylor Grazing’ Act, as amended by the act of June 26, °— 
+ 1986. (49 Stat. 1976),. for classification of the NW14SE¥%, Sec. ‘14, > 
1.10 S.,-R. 9 BE, G. & S. R. M., and also application for second entry. 
~*. under the act of September 5, 1914 (38. Stat. 712), and application : 

to enter said tractas an adjoining farm unden section, 2289, Revised. 


7 ‘Statutes, as amended by the act of March 3, 1891 (26° Stat. 1095). 
_ Applicant. alleged as basis for. the right to: take second entry that on. 


April 21, 1909, he relinquished - without consideration former home- « sh 7 
stead entry 08896, shown to contain 160 acres, due to conditions .. 


beyond his eontiél in that he “had to go to Ray, Arizona, to work - ‘as | 


: - to earn a living, and ‘found, I could -not return to the arid, ee AB re 7 
eee basis for adjoining farm: entry he alleged. “he owned. and resided — eer 
upon contiguous EWSEY Sec. 14 and wuswy, Sec. 15, which was 


. acquired | during marriage, | and which was, therefore, ‘community | 
. property under the laws. of Arizona in which he owned a one- eee 


_ undivided interest. . : Lee 
‘By decision of December 13,. 1937, ie ‘Commissar ot the Gene: we 


. otal Land Office. denied. the application for, second entry on. the: © 2s 


ae . ground that applicant. did not show what the conditions were that oe 
prevented his return to. the land and further held that: the applicant.” 


- eee: was not. qualified to make, ent ay of the. tract sought ¢ as. an Padiowing Spc 
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. eae and that fe. ad ae be entitled to do so Guar ne: could show — “ 

that the community property had been subdivided and that the one-  — 
half thereof which belongs to him is the tract ‘contiguous to the 

_ land applied for.as an nage oining farm. The Commissioner followed. 


~ and. applied the rule announced 4 in Mu one ciue! v. 8 tewart &. L. D. ped 
| that— 


An undivided interest in’ the’ Grewal one ‘does not. constitute such ownership 


. thereof as will afford a legal basis for an. adjoining farm. 


F rom this decision the: applicant has appealed. oS ee 
~The act of September 5, 1914, supra, requires that. an eer for 
a second homestead entry must show, among other | things, that. the — 


- prior entry or entries “were lost, forfeited, or abandoned ‘because: Ob aur 


matters beyond his control.” In Osmund Steensland (46 L. D. 224) - 
inability to make a living on an 80-acre homestead entry which could — 
not be enlarged was regarded as an abandonment “because of matters © 
beyond the control” of the entryman and sufficient to authorize res-_ 
- toration of the homestead right. If applicant had. unequivocally 
and clearly shown that the inability to make a living on the land was” 
the cause not only of leaving but: failing to return to. the entry, it is 


. _ believed that his’ right of entry could have been properly restored, 


and should there exist no other legal impediment. to the allowance of 
the application for adjoining farm the applicant could propeny be , 
requir ed to‘make further showing in this respect. | 

The condition for the allowance of the adj oining lad entr y under 
‘the act of March 3, 1891, supra, is that. the land shail not “with the . 
land so. already owned and occupied, exceed in the aggregate one 
7 hundred. and sixty acres.” | 
In support of his Sort Aton that: he qualiaed to ae ihe. aire 
ing farm entry applicant: relies upon the ruling in Thomas. H, B. 
_ Glaspie (53. I. -D. 577 ). It is true inthis case as. well as the more 


recent one of Keith y: Young, decided. May 12, 1938, unreported, it 


was held in effect that the ownership-of a eo halt interest: of either - 


| husband | or wife in land in Arizona which is community property ae 


~~ under the laws of that. State makes either of. them a “proprietor” to. 25? a 


the extent of their interest within the meaning of. section 2289, — 
: Revised Statutes, which inhibits homestead entry by any person | “ho 


is the proprietor. of more than 160 acres of land,” and it well may i 
be. argued that the words: “proprietor” and “owning” in the same 
section refer to the same character. and quality of interest in land, 
so that if a husband is the owner. of but a one-half interest in 160 - 


acres of community property, and is chargeable with but one-half of — 


i that acreage in determining his qualifications to make original entry, | oo 


as was held 1 in the Glaspie case, he must be deemed the owner ot only a 
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a like interest in » determining his qualifiations to make an adjoining es 
farm entry. | eg , 
In MecHarry v. Stewart, supra, the question piesented was whether 
; Stewart, the applicant for adjoining farm, was the owner of 60. 
contiguous acres which had been carved out. by deed and conveyed to 
him by his wife as part of her undivided interest in a “probate home-_ 
stead” set apart under the laws of California for the use of the sur- | 
viving wife and minor children of her deceased former husband. 


The Department held. that Stewart was not the owner of the 60 


acres for three reasons, namely (1) the widow had no power to con- - 
vey the land to him ander the laws of the State, (2) that the word — 
“owning” in section 2289 imported absolute ead unqualified owner- — 


at ship and therefore did not apply to an ownership in common with 
others, and (3) that until it was known what part of the land would | 


be allotted to the widow, his grantor, on partition, it could not. be 
held that he owned contiguous land.. The second reason, if neces- 

sary to the conclusion reached. ig not. compatible with. the definition — 
of the word “owner” in Richards v. Ward (9 UL: D. 605) which held 
that one having an undivided interest. as a tenant in common was an 
owner within the meaning of section 2260, Revised Statutes, and 
which further observed, evidently with the decision in M on arty v. 
Stewart i in mind, that he os Ss 


- It is true that this Department has. held that “an undivided interest in land - 


will not. sustain an adjoining farm. entry, under ‘section 2289, Revised Statutes, 
but the principal reason given for that decision is that in cases of undivided 
ownership it cannot be known whether the portion of the common estate which 
will be. allotted to the applicant, Will when partitioned, adjoin the land he 
applied to enter, and that Poneully: of the onemar, farm is an ‘essential under 
that. section. | : 
The second reason is also inconsistent with the statutory ie 
tion of the word “proprietor” 1 in the same section.in Heirs of DeWolf 
v. Moore (37 L. D. 110) and in the Glaspie and Keith v. Young cases — 
above. cited, and no good reason is perceived for giving the word 
“owning” in the same statute in connection with an nee for . 2 
- an adjoining farm entry a different construction. | ~ 
The fact. that apphcant cannot, however, show that he is . the owner 
of contiguous land is fatal to his application. | ; 
It may be suggested, however, that the disqualification smal be 
removed by mutual simultaneous deeds between the husband and wife, — 
_ the wife conveying to the husband her interest in the half or some 
other proportion of the original farm contiguous to the land applied 
_ for as an additional farm in consideration of the husband conveying 
his interest to the wife in the remainder, provided the deeds were 
recorded, thus showing bona fide, present, and unconditional transac- oi 
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a tion. Or the wits: could Teh her. interest. in. the ee doritiotions to | 


the desired adjoining farm and proof of such deeds, if. resonded: 


= would be. accepted as evidence of such transfer of ‘interest. ‘This - 


suggestion is made in view of the ruling of the Supreme Court of 


- Arizona in Main vy. Main (1900), 7 Ariz. 149, 69 Pac. 888, that a hus- ee 


band may. transfer his: interest in the: cofmminity, ceney to. his 


wife, and the character of the title will be changed thereby to that of 


her separate property, and the further ruling by the said court in 
| Schofield, v. Gold, 26 Ariz. 296, 225 Pac. 71, that a married woman may — 
convey by deed of gift to her husband hee interest in the community © 


— estate, such conveyance not being prohibited by the laws of the State. D 


If such division be made, it will be essential that residence be 
performed on that part deeded to the husband and made the base — 
for the adjoining farm entry. Otherwise, residence will have to be . 
performed on the land entered. — . oF a4 | - 

AS modified the decision of the Commissioner i is eee on 

dM Modiged. | 


| _ ‘ROBERT E ‘BOYD | 
| Decided June 28, 1988 


Srock-RarsiNe Hoursrmap ‘Evry —Novros TO: Tassts—Lussme's s ‘Assmxt TO 
RELINQUISHMENT, : a So 


Holder of recorded lease: of a stock: raising Homestend: entry, if he files notices - 
of his. lease in the local office, is entitled under Rule 98 of Practice to notice 
of. any contest or. other. proceeding affecting the land, and his. assent | is. 

. necessary. to the acceptance of a. relinquishment of the entry. 


Stock-RaIsiIne ‘Homerwap » EWTRyY—ENTRYMAN’ S RELINQUISHMENT ‘Wrmovr 
‘LESSEE’S ASSENT 


Failure ofa lessee of al siode raising’ homestead entry, wie obtained his lease 
after the issuance of final certificate and recorded the. same, to file notice | 
of his lease. in. accordance. with . Rule 98. of. Practice does not by reason of 

- Such failure cause him to lose his rights in the land by the acceptance of a 


relinquishment by the: entryman and cancelation of the entry, as the entry- — e 


i man had no right. to relinquish the entry without the assent of the lessee. 


; RELINQUISHMENT OF Eyrey—Cerrirrcare OF NONALIENATION | ‘REQUIRED. 


oh Henry Gimbel et al. (38 L. D, 198) ; ‘Addison v. Hastie e L. D. pda Falkner | 
vv. Hunt et al. (14 L. D. 512), cited and applied. | : 


_ Belingiisiment of entry subsequent to final certificate should be accompanied ae 


| ‘by a certificate of: nonalienation from the register of deeds of. the county ~ | 
.s. wherein the land lies. | ; | - gare 


| Oxaraaw, Assistant Beoretany : 


.  ~ June 12, 1930, Rosa Esther Rodriquez made stock: -raising. fea: : 
| stead entry Las Cruces 041980 for 633.95 acres in T. 23 oe R. 3. E, = 
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| N. M. P. M. ‘The time ok final cae was extended to June 12, “1987, ee ; 


~ Final proof was submitted J uly 2, 1936, and final certificate was feusd tie 


| August 21, 1936.. " Adverse proceedings were ordered January 19, — 
1987, charging insufficiency in the stock-raising ‘improvements. Tu: 


the order directing the proceedings, entrywoman was given the priv- er 


 dlege of filing a motion for suspension of the. proceedings. not exceed: 
“ing six months during which time she was allowed to file supplemental a 
proof showing she had placed $396.44 worth of additional stock-rais- | 

ing improvements on the land, that sum being the extent of her defi: 


2 ciency according to the report of the Bureau of Investi gations. August be 
18, 1937, entrywoman filed an affidavit showing additional impr ove: 


ments of the value of $412. 90 consisting of the value of 1,3; miles: of 

-_ four-wire fence and labor on roads. hs affidavit was referred to the | 
special agent in. charge, Division of Investigations. October 12, 1937, 
the special agent in charge reported inspection of the additional: Im- 


o. provements and that their value was but $289.04 and there was stilla — 
- deficiency in value of $107. -He recommended that entrywoman be 
given additional time to comply with requirements in that regard. Oc- | 

tober 4, 1987, entrywoman filed a relinquishment of the entry, followed 


on ‘October i by a request to withdraw it, and on the next day:by a~ 


withdrawal of said request. . ‘December 8, 1987, the Commissioner of 


_ the General. Land Office in view of. the relinquishment canceled the 


entry and closed the case. The lands are-included in Grazing Dis- 


trict No. 4 and it is represented that grazing license for, the land has 


~ been issued to E.: J. Isaacks. Ss 
“December 13, 1937; Robert E. Boyd eosin fro om i the eae of can- 


S Scena and requested that the entry be reinstated, and if the | 


required improvements -were found sufficient. that the entrywoman 


be awarded the land for the purpose of giving her “a home and to 


protect his rights therein. The right he alleged was based on a lease. 
_ entered into between him and entrywoman January 14, 1937, leasing | 


the homestead pr emises to him for five years at an anual rental of io 


'. $40 per annum. A copy of the lease accompanied the appeal showing on, 


it was filed. for record among the records of the county in which . - 


_. thé land lies on January 14,1937. Boyd further alleged that he paid | 


the entrywoman $40, the fir st year’s rental; that the entrywoman havy- : 
ing io money to place the additional improvements on the land he, — 


ce by agreement with her, placed them on the land at a cost of $400; 
that he was to be given credit on the rental and lease for the full 


sum due for said improvements and. the balance.above the rental due 


- a was to become a lien on the land when patent was received; that the . 
improvements were sufficient in value to satisfy the requirements OE: 
ie the stock-r raising: homestead act and that the withdrawal of the re-. oS 
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= Jinguishment.¥ Was. cane lie saiciat on and. the acca of that saith eval | 7 - 


: was due to representations: made by others to’ the entrywoman. that 
~~ she would lose her right to certain relief money she was oe IDs 


she accepted a patent. _— 
By decision of February 98, 1938, the Cea diemissed. ie 5 gets 


a | : appeal on the ground | that Boyd. had shown. no interest. that would ; 


warrant reinstatement of the entry and held that upon the cancela- | 


tion of the entry upon relinquishment. the withdrawal of November — a 


s 26, 1934, attached to the land. Boyd has appealed. — ee 
Rule. 98 of Practice provides that, “Transferees. ad ees ca 
of land title to which is claimed or in ‘process of acquisition under 


any public land Jaw shall, upon filing notice of the transfer or eu- — - 
- cumbrance in the district land office, ‘become entitled to receive and. -— 
_ ‘be given the same notice of any. contest or other proceedings there. 


after had affecting such land which -is required to be: given the~ S 
et original’ entryman or claimant.’ » Tt further provides that. any. trans- eee 
for or encumbrance shall be. noted ‘on the records and reported to —- 


the General Land: Office and that such transferee or encumbrancer as ~ 


~ well as the entryman moust be made a. party defendant. to any pro- : 2 | 
ceeding against the entry. A lease of land i is an. encumbrance thereon. 
See cases. ited under Words and Phr ases, 2d Series, page 1021. Had 


Boyd filed notice as required by this rule he would have been en-- 
titled to receive notice of the relinquishment and it.could not prop-. 


: erly have been accepted -without. his assent. thereto, . The conse- 7 
quence does not, however, follow that. by default in filing notice i ae 


encumbrance. that. the ancimbraneer loses his rights in the land by - 


.. the. acceptance of the relinquishment and cancelation, of the. entry — 
~ and that the land thereafter may be treated as vacant, unappro- 


| . priated public land. It is well. settled that upon. issuance of final | bone 


certificate upon a homestead entry. prima. facie equitable title vests - a 


in the entryman. subject to the authority ofthe Land Department to. wee 


cancel: the entry for: fraud, mistake of fact, or. error of law within - ba Pa 
the period prescribed by section 7 of the act of March 3, 1891 (26° _ 


a Stat. 1095). See cases cited, Entry: X, Digest of Land. Decisions Tto 2 


40, and note 4, Sec. 164 and Sec. 1168, title 43, U. S. C. A. “Upon.” 2 
- issuance « of the certificate the land is ‘anstotable (Peyton Ve Doge 8 Po 
— mond, 129. F. 1; ; King-Ryder Lumber. Co. v. Scott, 84S. W..487 ) and. 


may be mortgaged (U. S. C. A., title 43, Sec. 164, note 5), devised . 
(2bid., note 6), and taxed (ibid, nots D4). "The quantum of estates does 


not affect the principle stated, neither does. the fact that the certificate - | 


7 and. entry were. under attack by. adverse proceedings as the presump- - 
~~ tion of equitable title would continue unless and until the charge of 
’ invalidity was held established and the certificates canceled, those ace 
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| quiring ¢ an ‘interest : in ihe land, Se course, Bee affected ith notice a 
that the entry was exposed to the peril of cancelation. There was 


-- nothing in contravention. of public. policy in the agreement subse- | 
quent to the issuance of the final certificate to lease the land in-con- ~~ 

sideration of the promise of the. lessee to erect the additional im- 
_- provenients required and have the cost cr edited against the rental 


under the lease, with the bafanee: due to become a lien on the land i 
after patent. Say a | ae 
It is well settled that: sihere an. Gan eeeefonned: or ‘mort- 
"2 gaged the land after receiving final certificate, he will not be per- 
mitted to relinquish the same and. thereby defeat the rights of the _ 
~ transferee or mortgagee. Henry Gimbel et al. (88 L. D. 198) and © 
cases cited. ‘This principle has been. applied where ‘knowledge of the 
transfer was not brought home to the Land Department until’ after 
cancelation of the entry and a new entry allowed:for the same land. 
See Addison v. Hastie (8 L. D, 618): Falkner v. Hunt et al. (141. D. - 
| ‘BI2). In. the. Hastie case. it was said that the Government would 


+ not-be a party to such an unconscionable wrong of permitting the 


-entryman to relinquish the entry and thus defeat the rights of the 
_ mortgagee. Moreover, there seems to be an old rule that has never 
been abrogated : sO. far as the Department is aware in requiring the 
| relinquishment after final certificate to be accompanied by a certifi- 


cate of nonalienation from the register of deeds for the county in. 


which the land is located.. See Harlan P. Allen (12 L. D. 224). It 
does not seem that there is any. better method of obtaining satisfactory . 
assurance that the equitable title is not affected by: an penetra | 

interest and the rule should be enforced. . oy ee 

It is believed: from the facts disclosed. that the entr ywoman fads no 


a right to relinquish the entry without a disclosure of the interest, ae i. 


Boyd and joinder by him ‘in the relinquishment. | 


The interest of the entrywoman being subject to alienation aa en- 
=o Chmibrancs: was’ subject to the laws of the State relating to notice by _ 
- record, and the grazing licensee must be charged with constructive 


: notice of the prior recorded lease. The entry of Rodriquez will, ac- : 


“e ‘cordingly, be reinstated subject to the adverse: proceedings pending a 


against it and Boyd and any licensee under the Taylor Grazing Act 
as well will be. permitted to intervene in the. proceedings. _ ~As the 
difference in valuation is. small Boyd. should be given the option of 
- making additional improvements to the extent of the deficiency 
_. claimed-by the special agent or- joining issue on the charge. _ 
The decision of the Commissioner is accordingly reversed. and. the. 
- case remanded. for Eur eney proceedings as above stated. | os 
: : | me eUeraed and Remanded. ——- 
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GEORGE J . PROPE 


Decided July 22, 1988 oe 


Srock-Rarsmé HomusteAp Acr—Consmvction—LmorsbativE _Biston—Cos- _ 
_ TINGHNCIES—PURPOSE.. 3 af 


Both the. terms of the Stock- Raising Homestead Act ices of December 28, 1916, 3 
as amended (39 Stat. 862) ) and its legislative. history show the intent of Con-— 7 
‘gress to condition - accrual of all rights and equities upon specified contin- &,* 
‘gencies in order to protect both applicant and Gover nent. | 


| Srock-Rarsine HomesTrap—Drstenation—Discrerion ‘OF THE SucReraRy OF THE z 7 
-INTERIOR—BASIS FOR CLASSIFICATION—SPECIAL INVESTIGATION. _ 


‘Designation of lands as stock raising is entirely. discretionary with ‘the Secre- 

~ tary of the Interior,. who in forming his. judgment considers cumulative 

_ findings by. governmental, scientific services resulting from — continued 

scientific examination and study of the lands. Neither designation. nor 

_. Special, ‘investigation of: a particular tract, is | a matter of Tight | in an. 
applicant. fo cap - 2 , 3 


Deron Gene Act—Eprxcr ON | Sr0ck-Rarsine Hommsreap: Law—OHANgs 1 AN 

+ GAnp. PoLicy—VESTED INTERESTS. | | es 7 an a 

The: Taylor Grazing ‘Act in. effect. repeals. the stock-raising homestead law 
“but, in. abandoning old land. policies. for new, does 10 prejudice to the rights 

: of any -stock-raising. homestead ‘applicant, no citizen ae any vested 
~ Inter est in a statute or ‘A. governmental policy. : 


STock-Rarsine Homust#ap—APPLicATion—WHEN Comprene—Rierrs | Tres: 


A stock- ‘raising homestead application to enter undesignated lands initiates 
7 in the applicant no. present. rights: but only a prospect. of future rights of 
uncertain existence and remains incomplete until ‘susceptible of allowance. 


Sr0ck-Ratsrne Homestap—APPLIcarion—WiHBN ALLoWApra—ConNapNcras— - 
os PRESENT RIGHTS. 


Under. sections A, 2 and 8 of: the ‘act, an: ‘application 1 for original entey is : - 
Susceptible’ of. allowance. only upon the> happening of both of. two -con- — 


_ tingencies, designation of the land and. nonuser of: the preferential ‘right  . 


- accorded | to: applicants: for additional entry, and. ‘only upon such: occurrence i 


a initiates in. the applicant rights in, esse, viz, i. an immediate, present, ‘pro- os 
. eédural right of priority as. against. third parties ; and 2. an immediate, — 


7 _ present, substantive right Of: occupancy of the. land as against the Govern: 
ment. . cas ts . A ‘ 


; Sro0K-RAISING 1 ‘Homnsrmap—Srrvmmenr IN ADVANCE OF Dusrewanion—Risxs— 
>. RIGHTS AND EQuitins. | 


“Acts Of: settlement: in’ ‘advance of designation are at tre! peril | of the “appli 
~ cant and create as against the owner; the Government, | no rights or one . 
susceptible of maturing into stock-raising homesteads. 


Srock-RaIsine ‘Homesteap—INcompPLets Appticanion—ConTINGENT RigHTs— > 
WITHDRAWAL—HxIsTING VaLip RIGHTS. | | se . 


4 stock-raisiug | homestead application filed prior re the withdrawal order 
"OF November 26, 1934, for lands on that date remaining undesignated cannot 
prevent said withdrawal from attaching to the lands sought, such. applica- 
tion being eae gees ane having initiated ony ue in. aaa pennent “Ss 
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- “upon ¢ events not cer tain to occur, “not rights 4 in esse within “the meaning of 


the term ‘ “entsting valid Saul “in. the saving clause: of the withdrawal 
| order. | a Sig ae a eee | | 


: SrooK- Rarsina Homesreap—WIrHpra wAL—JURISDICEION TO Dusienate—RULD. Pini t 


: The Department is without. jurisdiction to designate as of stock-raising char-- ay 
acter land withdrawn from entry. by competent authority. A single. failure’ 
to observe the rule neither CoBneeS nor vitiates it. ; oy 


s Carman, Assistant Secretary: 
~ On November 98, 1933, George Je Propp of B Fort Collins, Golovado: | 
~ filed application, Denver 046169, to make original stock-raising home- . 


stead entry of. Ni4SEY, Sec. 6; NE, Sec. 7, T. 6.N., R. 78 W., 
.. 6th P.M. , containing: 640.40 acres, within the boundaries of Colorado . 


Grazing District No. 2. ‘Simultaneously he petitioned for designation aoe 4 


oe of the lands as stock raising and paid the required fees. 7 
On August 29, 1935, the register rejected the application on the 
_ ground that the lands remained undesignated on. November 26, 1934, 
7 aa that accordingly | being vacant and unappropriated they were — 
adversely affected by the Executive order of that date issued in aid 
of the purposes of the Taylor Grazing Act of June 28, 1934 (48 Stat. 
1269), and withdrawing from entry, subject to existing valid rights, | 
all vacant, unreserved, and unappropriated public lands i in Colorado ~~ 
and certain other States. On September 17, 1935, applicant filed — 
‘notice of appeal and on. October 16. a formal al brief. On. 
October 14, 1986, the General Land Office sfiirmed. ‘the Ge ls 
rejection. — 
_. From this eee Soolcane ae for: a eineay, cae will. estab- - 
~ lish his rights on the following counts. 1. He alleges. not. only that 
the lands described will produce winter forage as well as summer 


grazing for 40 cows and an adequate living for a family and should. 


therefore be designated as. stock- raising lands but that his first-hand 


- knowledge of this tract. should carry more weight with the Depart-_ | 


ment than the ‘ ‘office” classification ofa. bureau and that there can 


be no accurate report on the land without a field examination. of the 


tracts involved. 2. He asserts that the Department after long pur- 7 


suing a policy of designation so undeviating as to have led appellant a 


and many other applicants to rely upon its continuance and to base 


__ their whole design for living thereupon has suddenly without advice - 
or announcement to the public shifted its policy to one of nondesig- 
nation, thereby pr ejudicing the rights and expectations of such appli- 


eg cants. 38. He argues that in consequence the - Department owes to 


him and those in similar plight special consideration in the form of - 
either a continuance of the former policy or a. modification of the 
Executive order. 4. He contends that under his application and 
petition. for designation. he has rights which departmental instruc- 
7 tions and. a an. opinion of the Solicitor have prey ous i eae as 7 
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| “valid. existing rights” isa ol which as Bich should: ie hosoeed 2 - te ss 
under the saving clause of the temporary Executive order of Novem- 


| ber 96, 1934,. sabor dinating withdrawal of lands: to such rights. | 


This appeal neither sets forth new. facts ‘nor ‘points out any right an. 


existing in appellant on the date of the withdrawal which could. a P 


; ‘ot, persist. 


As to designation of dae aS eee raising, ‘ie eosin Horne: 2 oye 
stead. act. created . neither rights nor. obligations. The terms. of sec- 


have exempted the application from the force of the order. It does ~~ 
es however, disclose . fundamental misconceptions. of. ‘the. stock- -raismg =< 
-. homestead law and of the legal relations between land applicants 
and: landowner’ leading to wholly erroneous conclusions regarding 
a appellant’s rights as: against os Government, Such contusion should Pte ss’ 


tion 2 could not more. plainly indicate that’ such. designation was 


to be wholly. discretionary with the Secretary. Equally clearly the 


legislative history of the act shows the experimental nature of. the 


act. and the belief ‘of. the Congress that designation. must often. be 
withheld: to spare the pioneer years of disillusionment on unreward- 


ing lands. The Secretary was. therefore. charged with the duty of 


ascertaining thr ough the scientific services of the Government whether | 


the lands sought were chiefly, valuable for forage crops | and grazing 


and, if so, adequate to promise a. living: on the 640-acre unit. It was. 
his further. duty to withhold designation. should they be pronounced . 


unadapted to such purpose or adapted but inadequate. Nor might 


_ the Secretary accord designation even to adequate lands of suitable | 
character should they be more valuable for some ‘other public pur- | 
pose. Thus, designation is a matter not of right 3 in the applicant. but 
of diséretion in the Secretary. To ¢ argue that it is mandatory upon 
the Secretary is to misunderstand’ the: purpose of the a aes and... ae 


: to distort: the language of the act.. 


‘As for field. investigation of particular tracts, ‘no provision . ‘of 7 


| ine confers on an applicant. a right to such’ examination at: will. i A 
oe It is frequently forgotten. that the Government. is the. owner of ‘the oa" 
public lands and that its mere adoption of a. give- away land policy. , & 


~ neither deprives it-of. control. of its own in its: own. way before be- 


“- stowing its gift: nor confers upon potential. donees the tight to pre-- 
—-geribe ihe terms— of gift. ‘During: more’ than 20. years the public. as 


lands of the. semi- arid regions within which. hie the tracts here. in- 


volved have been and continue to be under constant scientific inves-- 

7 tigation. by the appropriate Government bureaus, including labora- 
Hee tory. studies and repeated field examinations by qualified scientists. | 
P oe raat findings based on such research. are not.to be dismissed = 


“office information” of little worth in comparison with allegations > 


by. an individual having an interest to be served. For various rea~- 


hg sons the Department frequently orders. further investigation, of par- _ 7 
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elas tracts applied for but such action is a ‘matter of diserétion a 
in the landowner, not one of right in the land seeker and will, of © 
course, not. be ardeted when sought as here to advance purposes. 


discontinued by the Government. 7 - 3 it 
As appellant complains, the stock-raising ; homestead has eon dis- 7 


~ carded. On the basis of both scientific findings and executive expe-. 


rience the Congress i in order to conserve the public domain and pro- 


mote its highest use has. adopted new land policies, implementing - 


them in the Taylor Grazing Act of June 28, 1934 (48 Stat. 1269), 
~ amended by the act of June 26, 1936 (49 Stat. 1976), and thus in 
~~ effect. repealing the stock- Amen homestead Eat with which they 


> are inconsistent. 


. This change in and policy w was not ‘heuevan the saddens anheralded: 


_ move alleged by appellant. It had been studied and debated 3 in the . oe 


a Congress during several years and widely discussed in the press, 
particularly that of the States intimately. concerned: But even had 


it been brought about overnight and without. notice it would not 


have. prejudiced any tights: of appellant or other applicants. for — 
stock-raising homesteads. The Government’s long maintenance of 
a policy of rapid, large- scale disposal .of the public lands has never 
been a guarantee to citizens of a continuance thereof nor can it pre- 
clude the Government from modifying or even reversing that: policy 
at will. It is elementary constitutional law that a citizen has no — 
property or vested interest in a rule of the common: law, a statute - 
ora eo policy. — | | | eo a et 
an oe * _ the law itself,” as a rule of conduct, may “be eee at the will | 
or even at the whim’ of the’ legislature unless prevented by constitutional limi- 
tations. Neopian Minois, 94 U. S. 118, 134.) a | 
eee the promise which the law may today hold out to one standing in 
a aa relation to the owner * * * ig only a legislative | expression: 
of the present view.as to what is proper and politic; an- expression which — 
: confers no rights and is subject to be withdrawn at any time, whenever the 


view of what is just or ‘politic may change. (Story, Commentaries on the 
. Constitution, vol. 2, D. 700. See also Cooley, ae aaa of Constitutional Law; 
| - 851-2.) a ei, # | <7 | | 
gi eS ‘most civil rights. are derived from the public laws; and. if, before 
_. the rights become vested in. particular individuals, the convenience of the State | 
~ . procures | amendments or. repeals. of those laws, those individuals have no 
“cause of. complaint. The power ‘that authorizes, or. ‘proposes: to give may- 
always revoke before an interest is vested in the donee. (Woodbury, J; im - 

| Merrill v. Sherburne, 1 N. H. 199, 213, 8 Am. Dee. 52, 64, 65.) | : 


Thus the Government owes nothing i in either law or equity to those 

who based hopes and expectations upon an anticipated continuance 

_ of the stock-raising homestead law, and there is: no merit, in any 
| claim to the contrary. 7 tex 
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Avppellant’s contention that by virtue of his applistien he acquired eS 


_a valid right existing on November 26, 1934,and therefore saving the _ 


desired lands from the force of the ai drawal order evinces com- 


_ plete misappr ehension of the nature of the rights set up by the stock- 
“3 raising act, which in turn leads to misinterpretation of the Solicitor’s 
- opinion on February 8,.1935. In public land law the stock- raising 
- homestead act is sui generis, an application thereunder initiating in = 
- the applicant no immediate rights as against: the Government. but. 
: only. a capacity” to. acquire contingent. rights of. uncertain, future | 


existence. Both analysis of the law and consultation of its legisla- — i 


_._ tive history show that in. enacting it 21 years ago the Congress delib- tates 
_.erately drew it so as to condition the accrual of: every right against ae 
the owner, the Government, upon. a series of contingencies, none cer-- | 


tain to occur, and to. prevent. any right. or equity against the Govern- : 


ment from arising prior to the happening of those contingencies. 


Sections 1 and 2 both make clear that undesignated lands are not = 7. 


subject to. entry, and*section 8 shows that even lands’ designated In 
pursuance of an application. for an original stock-raising entry are 
not subject. to such original entry unless in the 90-day period follow- 


ing designation the preferential right to: additional entry created in 


certain others by section 8 shall not have been exercised. It being — 


long-settled law that application to enter land not subject to entry 
at the date of application confers on the applicant no. rights as 


against: the Government, it follows that if lands are undesignated 


2 when application is made; the mere filing of an application with pay- 


ment.of fees and petition for designation does not bring into existence. 
any immediate or present right to the land.. The application re- 


mains incomplete until it becomes. susceptible of allowance. That in \°. 


turn can come about only upon the happening of the two. contingen- ae 


cies above mentioned, designation, of the lands and nonuser of the ~ an 


additional entry preference right.. If these two. contingencies. occur, — 7 
then, and then alone, does there’ spring into existence in the applicant. Co 
a valid id present. right i in the lands applied for, as distinguished from. > 





a mere prospect of a right of. uncertain, future existence. Mail. v. ca 


Stone (1893) (16 L. D. 199); John F. Silver (52 L. D. 500, 501); — 
Mildruff H. Young, On Rehearing (55 I. D. 448, 450). See also Cooley, ; 
_ Principles of Constitutional Law, p. 351, 3d ad., 1898, by McLaugh- 
. iin, quoted in Pearsall ve peeks Northern Raihoay ie 16t a. te Bes 
U.S. 646, 678. ey Shs a 
The intention of the ee sd to hedge. about. the aeeual af 7 
rights to the stock- -raising applicant is emphasized and extended by ‘ 


~~ eertain : other. provisions | ‘of the law. dealing with settlement and. a 
improvement of the Jand in advance of designation, acts which appel- 
dant believes: should entitle. an oo ee to special consideration —s 


| frat ihe ey ec Under ‘other: ie such acts are odaually pro- a 
ductive of immediate rights, Here, while not. prohibited, they were. 
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to be at the peril of ae applicant. if performed before designation 


and were not to create as. against the owner, the Government, any a 


right susceptible of maturing | into. a right to. a. _ stock penne ne 


homestead. | co, 
By these. several: restrictions the. Coie ee to. protect he < 


applicant against, himself and the Government against the applicant. : 
It intended the law. not only in terms to advise prospective home- 


. might never be designated but: also’ to protect the Congress against alt 
a. multiplicity of claims for relief by homesteaders hoping for desig-- 


steaders: against advance outlay of ‘time and money on lands which 


‘nation ‘and taking a gambler’s chance on it only ultimately to. lose » 


through nondesignation their entire premature investment in lands — 
“which: could never be theirs, Unless. and until the. contingencies | 
should occur, advance settlement. was to remain an abortive enterprise : 
| productive. of neither rights. nor equities In so far as | a stock- HORNS 
homestead was concerned, a. | : : | 


on December 24, 1916, when: in: reference to. advance occupation he. — 


- Senator Thomas. of Colorado made. this dean in ee Sarita ebate bs 


; said: (Cong. Recs, ‘vol. 54, pt. I; p. 6425 id. Pe 644 for remarks of | 
Senator Reed Smoot. of Utab. ) | S 


rn a. a this proéedure shall confer upon the. locator» no right whatever until. 
. the land has been: ‘properly designated. In other words he acquires xo equities 


oA; 


. of far less probable existence. because contingent’ on- more numerous ~~~ 
happenings little likely. to occur. ‘Even the so- -called. “preference” a 
right, a right not substantive but procedural, ‘not in or. to the land - 
“but: to (0 priority over third. parties, created: to: protect the prior but. 


by. such occupation. which - can ‘under any, circumstances be used against. the. 


Government, but after’ the land has been so designated: then his rights as a 
locator begin. | [Italies supplied. ] = , a a 


~ Other provisions. of the. act contemplate ther. contingent rights, 7 


ge 


- suspended. stock-raising. 1g application. against subsequent applications 
of types immediately ‘allowable otherwise, Ig a. right not in being ~ 


‘but of uncertain future existence, ‘contingent upoU, me same two, 
| happenings above described. . 


| immediate, fixed right of either present or future enjoyment, whether a 


complete .or. inchoate, and no equity... He has only a recognized 
_.capacity to acquire rights of uncertain future existence, a bare pros- - 


Hence in summary it is seen that. betweer. spaoaton on pers is 
‘nation the stock- raising’ ¢ applicant’ has as against.the Government. no 


pect of some day enjoying rights doubly or even triply. contingent. — 


: He has nothing in esse therefore whieh. by either: nconere sional: intent - 


ia vis affirmed. me 
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or judicial construction ean: talk’ within the meaning of the saving | 


_ clause of the withdrawal order of. November 26, 1934, There is no 
~ Magic in legal reasoning which can convert a capacity or a Prosperk 


a -into.an Sexisting valid right.” 


Accordingly, the lands here involves ‘not Wering en dsicnaea, - 


appellant on N ovember 26, 1934, had no existing valid ri ight: exempt- 


ing the lands from the force of the order. ‘The ‘withdrawal therefore — 
attached: Nor does the Solicitor’ S construction of the term ‘ ‘existing Se. | 
valid rights” given in his. opinion. of February 8, 1935; lead to a 


‘different conclusion. | AS: support for his. contention that: his appli- 


. cation gave him: an- “existing” valid Nght ee en ant RS ‘the 


‘Solicitor’s statement (55 2 D. 210): ae? 


a * *. T. believe that all prior. valid dppiteations ‘for: ontey selection cea 


or. location: which. were’ substantially. complete at the date of. withdr awal should 


be considered. as constituting. valid existing mene within. ‘the oye ee oe the 


saving clause of. the withdrawal order. - 


But this category of. prior applications ne existing: valid 


| rights - does not include the stock-raising application for lands re- 
maining undesignated at withdrawal. The applications. here de- 


scribed as creating the saving rights are restricted by the. restrictive | 
relative clause to those applications which were “substantially com- 
plete at the date of the withdrawal” and we have seen above that. 


the stock-raising application remains ineonvplete until the happening 
of the contingencies which render’ the land applied for subject. to 
entry. In. appellant’s case the contingencies not having occurred 
before November 26, 1984, ‘the application. continued. incomplete on 


that date and hence anit fall within the Solicitor’ s definition... - 
Appellant refers to another interpretation of a similar term in the | 
7 March 4, 1933 withdrawal relating to Gunnison National Forest, 
- made in a letter of June 2, 1933, to the Denver register and. alleges Se 


error in.the Department’s failure to follow such interpretation. ‘That 


however was never the rule. It has never been followed, reported, © 
or incorporated into general instructions. The Department has con-: 


sidered itself as without jurisdiction. to designate as subject to entry 
as stock-raising land: withdrawn ‘from entry by competent. authority 
| and: for over 20°years has made its rules those of the above analysis. 


. The withdrawal order having attached to these lands, ne decision _ 
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A firmed. os | 
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_ JOHN B. RICHARDSON AND CHARLES. B.. CONSAUL 


‘Decided Juty 29, 1938* oe 


Pobut0 LANDS—OWNERSHIP ( OF Comma ieee AS. — iii. Snares AND 


‘STatz. : 


‘The State of Louisiana and. others protested - the issuance “of any oil or re 
| lease by: the United. States of East Timbalier Island and. adjoining islands 


off the: coast of. Louisiana on the ground that the State owned the islands. 


As a result of the action of the waters of the Gulf of Mexico and the ele- 


ments,’ East .Timbalier Island, during the hundred years of its known his- 
tory, has advanced about 214 miles in a northerly direction, a distance of 


nearly 15 times its present average width. And while the contour of the 


island has changed, and several segments have broken away to - become © 
- gmall islands,. the principal island has maintained its. substantial identity. 


Ever ‘since 1837 the island has been and still.is being treated by the United 
‘States as its public land. Until it protested in this case,: Louisiana never 


asserted: ownership or. jurisdiction and never repudiated the ownership and 
jurisdiction of the United States. The conduct of Louisiana and its lessees 


- has been inconsistent with ownership by the State. Held: The islands are 


public lands of the United States and the pr otests should be over ruled. 


OIL AND GAS ‘Lease—FInpine Tear Lanps OUTSIDE. Known ‘Smavorure—Eve 


DENCE REQUIRED. 


Section 17 of the act of February 20, 1920, as. amended by the act of Ais | 


21,1985 (41 Stat. 487, 49 Stat. 674), provides. that all lands subject to dis- 
“position under the act which are known or believed to contain oil or gas 


deposits, may be leased by the Secretary of the Interior to the highest bid- © 


ve der by competitive bidding, but that the person first making application for: 
- the lease of any lands not within any known geologic: structure of a pro- 


ducing oil or gas field shall be entitled to a preference right over others to 
a lease of such lands’ without competitive bidding. Held: The finding that — 
lands attempted to be leased without competition are outside a known struc- 


ture should: be based upon clear and convincing evidence and should Age be 


| made in the face of substantial doubt. 


AND Gas LEAsES—FINDING THAT LANDS WITHIN iceows Seuverune—Cox- 
PETITIVE BIppINe. For LEASE. . : 


Two persons filed respective applications ac an oil and. gas. lease of ‘Hast 


“‘Timbalier Island and adjoining islands without competitive ‘bidding, . under 


: section 17 of the act of February 25, 1920, as amended (41 Stat. 487, 49: 
-. Stat. 674). ‘Three months prior to the filing of the applications a well . 


was completed at a point 915 feet from East Timbalier Island, was brought | 


into production, and continued to produce until two months after such 
7 _ filing, when the well clogged with sand, and production temporarily ceased - 


while the obstruction was being removed. Another well is being con- 


. structed at a distance of 540 feet from the island.. The Director of the 


Geological Survey reported to the Commissioner of the General Land 
Office that the island is within the known geologic structure of the Tim- 


- palier Dome oil field. Held: The islands are within the known geologic 


See United States ew rel, Richardson v. Ickes, District Court of the. United States for 

the District of Columbia, Law No. 90480, final judgment of District Court entered October 
26, 1938, dismissing a mandamus action brought’ by Richardson to compel the Secretary of 
the Interior to issue an oil and gas lease of the islands to him. 
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, = ‘structure of a. eeouneinals ofl field and must be offered for leasing by. com- , 
_ petitive bidding. | ert ten ER. 7 £3 ne Bh - : 
STATUTORY Constavorron—On. AND Gas Lnases—“Pnopuctne Om oR Gas Fret, a 


_ An oil or gas field. which has. produced oil or gas and is capable of further 

production is a “pr oducing oil or gas field” within the meaning of section 17 

of the act of February, 25, 1920, as s amended, even though produetion’ has 
= ceased. oe 3 7 | 


7 Icxzs, Seoretary: | a —_ Ya a 
At 10:10 a. m. on Apel 29, 1988, ane ; apallaia J airy KF Richard: 
son filed an application for an oil and gas lease without competitive _ 
- bidding of land described as follows: “East Timbalier Island Bird © 


_ Refuge and adjoining islands situated along the coast of La Fourche 


Parish, Louisiana, lying between Grand Pass Timbalier and Raccoon 


7 Pass, about 250 acres.” Twenty-three minutes later the appellant 


Charles F. Consaul similarly filed an application: for a lease without 
competitive bidding for an area described as follows: | “Fractional - 
Sections 4 and 5, T. 24 S., R. 22 E., Louisiana M., , comprising Kast: 
-Timbalier Island, the areas of said fractional eecnone being as fol- 
lows: Sec. 4, 9.7 acres; Sec. 5, 59. 66 acres/62. of acres lying} in the - 7 
State of. Tosinna? | 
Both applicants ace fon decisions ae the Goncniciones ee 


the General Land Office, dated July 14, 1938, which respectively 
denied their applications on the ground that the lands applied for 


were within a known producing field.. 
The State of Louisiana, the Southern Sulphur jmentes. aaa the , 
~ Gulf Refining Company have appeared herein and protest the grant- : 


ing of any leases on the ground that the State of Louisiana is the — 4 


- owner of the lands involved by virtue of the State’s inherent sov- 
ereignty, and because they were created in Timbalier Bay after the 
admission of Louisiana into the Union. | 

~ East Timbalier Island is a long, narrow, sandy ee on the gulf 
coast of Louisiana. It is more than three miles long and its mean 
width i is some 800 feet. In its length it runs more or less east and _ 
west. Timbalier Bay’ i is on the north, the Gulf of. Mexico on the 
south. 3 


During the nengest years of its — history, the. island igs 2 : 


slowly advanced about two and a quarter miles in a northerly di- - 


rection, a distance of nearly fifteen times its present average width. - 
The waters of the gulf have slowly but relentlessly washed up the - 


easily shifted sands over a ridge on the south, and the elements have © | 


moved them down the slope towards the north. . Thus, what the island. 
has constantly lost in area on the south it seems to have gained on 
-the north. The contour of the island has changed. And several seg-_ 


‘ments have broken away at each end to pecans small islands in turn; 
these are the “adjoining islands * * * between Grand Pass _ 
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. Timbalier and Racoon Pass,” described. in. appellant Richardeon’s. | 
| application. But the principal island has otherwisé bravely resisted — 


- the elements and has maintained its ‘substantial identity phrougnout: _ 


; the years. 


Ever since » 1887, the island has been aa still i is peing treated by the a 7 


| United States as its public land. It was located in that year by sur + 
veyors of the Federal Government. Based on their survey, it is _ 


es shown on the General Land Office plat of T. 24 S.,.R. 22 E., Louisiana 
meridian, approved May 19, 1842. Three Presidents have taken — 


formal. action premised on ‘the island being. property of the: United 
‘States. On March 25, 1844, it was included in a. military:reservation 
by order of President Tyler. The. military. reservation -was: canceled 
and the island placed under the control of the Secretary of the In= 
_ terior by President Cleveland on September 28, 1886. On December 


| ie 1907, the island was reserved by President Theodore Roosevelt asa 7 


3 preserve and breeding ground for birds, to be known as East ‘Timba- 


Tier Island Reservation. Since then the Department. of Agriculture 


has maintained the island as a-bird refuge and by means of | signs 


posted on the island, has given notice to the world of the existence 


of the refuge and of its jurisdiction thereover. The island 3 is locally | 
known as “Bird Island.” ~_ | 
--Until the State of Louisiana first protested the issuance ‘of oe 
to the appellants by letter ‘of its attorney general to this’ Depart- 
ment, dated June 8 of this year, it had at no time asserted ownership 
of, or jurisdiction. over Kast Timbalier Island or its adjoining islands, 


nor had it in any. manner, express or implied, ever denied the owner- 


ship. of these lands or the exercise 2 OF Fariadiction: over them by the 
United States. 3 7 | 
In 1928, the State of Joaisiand, granted an. oil and gas lease 


to one HK. C. Andrus... This lease was subsequently assigned to South- 


ern Sulphur, Corporation and in 1936 assigned by it to the Gulf Re- 
fining Company, the present: lessee. The lease does not specifically 


include the lands described i in, the applications of the appellants. The 


. lands covered by the lease are generally described .as “All the lands, 

_ beds and bottoms owned. by the State of Louisiana” in certain waters, © 
among them. those i m which are e located East ‘Timbalier Island. and its 

ad oining islands. rs : | 

But neither the State nor any of its ee ae ever ‘attempted to . 

: drill wells on or in any other manner occupied the island or the ad- 


joining islands. On the contrary, the Gulf Refining | Company has. - 
— recently constructed one oil well and is constr ucting a second in the | 


waters of Timbalier Bay on the north side of the jaland, one of which _ 
is 540 feet and the other 915 feet from the nearest point of the island. _ 
Pin Moreover, this ee ae the company: wrote oS oS eperunent: of 
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| ‘eile requesting it to permit the building of a footwalk fram * 
_the wells to the island so that its employees might walk to the. island 

and swim’ from the beach on. the gulf side. | 
. All ‘these facts are persuasive that: the. eae off the. “State. ‘Of. 
: Louisiana,. the Southern Sulphur. Corporation, andthe Gulf Refining | 
Company are without substance and they. are accordingly overruled. 


_ -. We turn now to the question whether. the. applications. of. the ap. 
3 ae for leases without’ competitive. bidding were properly. denied. as, 


The statute which authorizes the Secretary of the: Interior to issue - 


oil leases of public lands and defines his duties and powers in the — 


subject. matter is the act of February 25, 1920, as amended. by the act. 
of August: 21, 1935. (41 Stat. 437, 49. Stat + 674). aoa i 
sions of the statute are these: ae | a ee 
“Sre, 17 All lands ‘subject to disposition ander this Act which are known or — 
helieved to contain oil or gas ‘deposits, except ae herein otherwise provided,. may 
-be leased by the Secretary of the Interior es: . to the highest. responsible 
qualified bidder by competitive: bidding. anders eoeeal regulations.. AEG Bs 
That the person first: ‘making: application for the. Jease of any. lands — not within | 
any known geologic str ucture of a. producing cil or gas field who is. qualified to 
hold a lease under this. Act * * * shalt be enti tled. toa ae ence right over 
others toa lease of. such lands’ without: competitive. bidding - al *, bi 3s 
Tt is manifestly in the public interest. that’ as a: ‘general fie oil 
leases of public lands be granted by- competitive bidditig rather than 
to the first applicant. The consideration received by the Govern-_ 
ment is greater and the possibility. of favoritism and collusion is 
minimized. The broad authority. granted to the Seeretary at the out- 
set of section 17 incorporates that: general. rule. If the lands” are 
_ “known or believed’ to contain oil or gas deposits, except. as. herein 
otherwise provided, * the lease is to be sold to the highest bidder by — 
competitive: bidding. The only exception “otherwise provided” is 


~ In that portion of section WT which provides that “a preference right - 
over: others to a lease without competitive bidding” shall be. granted ee 


to “the person first making application for the lease of any lands 
not within any known geologic structure of a producing oil or-gas — 
field.” Congress has formulated the general policy that competition i 


and the greater public benefit. are to be preferred. ‘The portion of i be oy 
- section 17 which makes provision for the: exception uses categorical | 
language. It describes the lands subject to noncompetitive leasing — 


as “not. within a known geologic structure.” ~This language is in 
- contradistinction to that used to describe the lands to be leased by — 
competition; these lands may be either “known or believed tc contain 


oil or gas deposits.” [Italics supplied.] For these reasons, I think | ie 


that the finding that lands attempted to be leased without competition — 


are > outside a now za structure should a based Epon: clear and: con- wee 
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-yincing Svidenees The finding should not bs made. in the ae of 
substantial doubt. : 
__ In this case, there ; is no such dings: Pe convincing evidence and 
there ig substantial doubt. In fact, there is no evidence that the 
lands covered or intended to be covered by the applications of the 
appellants are not within a known structure. On the contrary, the 
facts indicate that those lands are within a known structure. Prior 
to January 27 of this year, the Gulf Refining Company completed — 
its so-called No. 3 well in Timbalier Bay, at a point 915 feet from 
‘ Kast Timbalier Island. On January 27, the well was brought into 
production and continued to produce oil until the end of June. The | 
well then clogged or filled with sand and production has temporarily ~ 
ceased. while the obstruction to the flow of oil is being removed. The 
company is now constructing another well in the bay, called No. 4, 
at a distance of 540 feet from the island. Moreover, the Director ae 
the Geological Survey reported to the Commissioner of the General 
Land Office that the island is within the known geologic structure of 
the Timbalier Dome oil field. —— 

It is argued that because the two ‘wells of ihe Gulf Refining: Com- | 
pany are not now producing, the area cannot be said to be within 
“the known. geologic structure of a producing oil * * *- field.” 
To construe the statute so literally would be absurd. Any temporary 
cessation in the flow: of oil would serve to defeat the obvious pur- 
pose of the statute to grant the rewards of a noncompetitive lease 
to those venturing into “wild cat” areas. The words “producing 
oil * * * field” were plainly intended to. encompass. this case. 
| Production has merely been interrupted, the field is capable of pro- 
duction and the applications of the appellants were filed three months _ 
after public newspaper announcement of the flow of oil from the 
well of the Gulf Refining Company. : 

— In Moss v. Schendel, A. eee unreported, decided March 24, 1924, 
the Department held: | 


* Phe: applicant Moss * # ~ ailecke that the inde were not, at the ine 
a of his. application, within a producing field, as all wells in that field which had — 


-. produced either oil or gas, were not producing, but. were anes, the wells. 


abandoned and the casing pulled and the wells plugged, * * * The records 
disclose that the Torehlight field was a known producing field long before. the 
passage of the leasing act, and’ was so defined long prior to the filings by 
appellant or Schendel. ‘The Department is also aware that large oil companies 
which have been operating in the field did abandon it in 1923, as alleged, but 
is not. convinced that such abandonment warrants. a redefinition of the struc- 
ture or the revocation of the classification of the area as a producing field at 


this time. The term “producing oil or gas field” as used in section 13 of the _ 


leasing act must be construed to include areas in which there has been produc- 
tion and which are capanle . of producing more oil, otherwise ‘eessation of 
production in a given field because of a strike or other external matters 
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would render areas which were cies ae oil peeing: subject to: ‘prospecting 


- operations and, when oil was. brought in, ‘the reward for. discovery. provided in. ~ 


section 14 of. the act. would -be improperly conferred in a case where such 


discovery was not. essential to the determination, already made, that the land . 


was valuable for oil and gas deposits. Until further showings are made which 
are persuasive that. the area does” not still contain valuable deposits of oil, the 
‘field will not be redefined. A | i 
‘The language i in section 13 of the statute thus construed is substan-- 
_ tially the same as that used in section 17 and the sound principles | 


| | -announced are applicable to both. 


_ My finding of fact is that the lands involved are within the ktiown | 
geologic structure of a producing oll field. The respective applica- 


tions of the appellants for noncompetitive leases were properly de- _ 


nied, East. Timbalier Island and the adjoining islands between 
Grand Pass Timbalier and Raccoon Pass should immediately be — 
offered for leasing by competitive bidding under seal, The Commis- 
sioner of the General Land Office is to take appropriate action accord-. _ 
ingly, subject to approval by the Department of the form of a ad- 
vertisement_and of the acceptance or rejection of any bid. | 3 
| ‘The decisions of the. Commissioner are affirmed. 





| A firmed | 
ae #. On Morons FOR ‘Rearing - 


| Decided September 8, 1988 
Touns, Scoretary: | | 


OnJd uly 29, 1938, L afirined: a acca of the Camiieioaes of the | 
General Land Office denying the respective applications of the ap- — 
pellants for oil and gas leases without competitive bidding, of East 

- Timbalier Island and adjoining islands between Grand Pass Tim- 
_ palier and Raccoon Pass, off the coast of Louisiana, and held that. 

_ the islands should be pieces for lease by competitive bidding. By | 

_ the same decision I overruled the protests of the State of Louisiana, 

‘the Southern Sulphur Corporation, and the Gulf Refining Company 

obj ecting to the granting of any leases on the ground that the State | 


oF Louisiana is the owner of the islands involved. 


~The appellant Richardson, the State of Louisiana, the Southern © 
: Sulphur Corporation, and the Gulf Refining Company have moved 


for rehearing. No arguments or facts. which were not: considered — - 
in deciding the appeal are now presented and I am convinced | my 


decision was right and should not be disturbed. 

The State of Louisiana, the Southern Sulphur Corpor ation, amd 
‘the Gulf Refining Company repeat their claim that the State rsther 
‘than the United States owns the islands. My decision of July 29, 

1988, set forth facts coe that since 18387 the United States 7 


| 360 DECISIONS: OF THE DEPARTMENT OF ‘THE INTERIOR [Vol 


had continuously jesriad: oma over. the: area involved and had | 
~ always treated it as public land of the United States. I also said 
that until the State first protested the issuance -of. leases. to. these 

appellants on June 8 of this year, it had at no time asserted owner- 
~ ship of, or jurisdiction over the islands, nor had it in any manner, 
express or implied, ever denied the ownership. of these lands or ihe | 
exercise of jurisdiction over them by the United States. It is signifi- 7 
cant that neither the State, the Southern Sulphur Cam. nor 


the Gulf Refining Company challenges these facts and, conclusions. . , 


The motions for ropeaming are denied. | 


F, RAY CLEMENTS . 
Decided August i, 1938 - 


‘Graze DIsTRICTS—ADVISORY Boarps—Funer1ons-RUrEs.. 

A district advisory board has no administrative authority aya. no ‘function 

— other than. to make recommendations jin the light of. depar imental Tules 

and, while its members may agree on certain factual standards by which — 

their recommendations concerning the application of those rules will ‘be > 

governed, they cannot make rules, -nor can the factual standards agreed 
upon impose higher requirements than those imposed by the rules. 


| Grazing Districrs—ADVISoRY Boarps—Ruc1onaL Graziers. 


Under all of the grazing rules, the first decision on an. application for. a 
grazing license. is made by the regional grazier, and a recommendation 
by an advisory board, made only for the purpose of providing the regional ’ 
grazier with pertinent factual. information which otherwise might not 
come to his attention, and followed by the regional grazier, cannot be 


“sustained,” the word “sustain” connoting an upholding by a Subordinate —_ : 


| administrative or judicial officer of such action as otherwise would stand 
| in. the absence of an appeal proceeding. | 

: Cuapman, Assistant Secretary : | | —s 
This is an appeal by. ace Ray. Clements, of. Magdalena, New Mazon, | 
from the decision of an examiner of the Division of Grazing dated 
June 18, 1937, affirming the action of the regional grazier in rejecting 


the poolcson of the appellant for a grazing license i in New Mexico” S | 


Grazing District No. 2-B for the year 1937, 
. The area in controversy. embraces. vacant lands in Sec. 26, T. 3. S., - 
R..6 W., Sees. 21, 27, 28, and 33, T.38.,B.5 W., N.M. ‘Pp. M. Fol- 
lowing ‘the consideration of Clements? application by the district. 
advisory board, the regional grazier — notified. hun, that the- 
following recommendation had. been made : 
That your. application for a license to graze livestock on the re range . 


| denied. for the reason that your application does not meet the requirements 
= of Advisory Board Rule No. (2, ayeuans below: . 
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Waren CLAUSE. Serene stockwaier ‘ is segue for. the. beans of the . 


Heense. It will be considered according to its dependency on public range: i 


. for seasonal use to the extent of. the carrying capacity « of the area prop: 
erly serviced therefrom.” 


| Clements protested and on Nath 3, 1937, ‘the advisory. ‘baatd re- >. 


considered his application. On the same ai the regional grazier. .. 
formally notified him that the board had adhered to its original 4, 
- recommendation and that “you are hereby notified * * ** that 

the recommendation of the Advisory Board be. sustained.” Several 


- comments. should be made i in connection with this notification. ‘First, — 
- the functions of a district advisory board, which are set. forth on page 


6 of the Compiled Rules of June 14, 1937, and in Sec, 12, Par. 2 of the - 


Federal Range Code, approved March 16 and June 22, 1938, do not. | 
- include that of mankings ‘rules.” It has no hdnalnistrenivs authority 


‘and uo function other than to make recommendations am the ght 


| of departmental pules then. existing and while its members may agree 
on. certain factual standards by which their recommendations con- 


cerning the application of those rules in particular cases will be made, pipe: 


a they can impose no higher requirement than those for which provi- . 


: . gion is made in the ules. ee: Ss ae Fe Livingston (56 L D. Lo a | 
ta Sg decided March 29, 1937, | 


| Secondly, the word “sustain” connotea an eoncidiae: of me ce | 
of a subordinate administrative or judicial officer as otherwise would 


_ stand in the absence of an appeal proceeding. Under all of the praz- ae : 
ing rules, however, the first decision on an. application for a grazing - 


license is that made, by the ‘regional grazier and not the recom- ot 
mendation of the advisory board, which is. ‘made only for: the purpose 


of providing the regional grazier with pertinent factual information — 

which. otherwise might not come to his attention. The regional — | 
~ grazier” accordingly cannot “sustain” the recommendation of the — 
advisory board any more than any other administrative officer can — 


“sustain” an expression of opinion on the part of someone else whose 


views he may. haye solicited in order better to enable him to formu- = 
Jate his own. decision. He may follow. a reconimendation in whole | a 
or in part, by taking: action in the ee. of it, but he cannot * ‘sus- 


tain” it. 


Lastly, the. &ule” in question, even nif sought to be aes into effect, Hes 


in the first instance by the regional grazier, appears open to some — 


question under the rules of January 28, 1937, which governed the  ~ 
consideration of Clements’ application. ‘Those rules | nae NO. +2. : 
- mention of a requirement. that an applicant have water adequate for - 


. a year-long livestock operation. See Rh. C. M ontgomery So oy 
| decided June 28, 19388. | 
Following the action of the. Seal ora azler, Cian requested 
hey ee which was held on June i, 1937," at ee New | 
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Mexico, before an examiner of the Division of Grazing. ‘The exam- 
- ‘Iner affirmed the decision of the regional grazier, but. for the reason . 
that the appellant’s base property had not been-used in‘connection with 
the public range during the 5-year period immediately preceding 

June 28, 1934, the date of the enactment of the Taylor Grazing Act. 

Under the euiles of January 28, 1937, the property thereby 1 was within 
Group 2 of the preference class. 

Clements’ application was for the year 1937, and under the rules 

- then applicable a license could in any event foes been effective only 
until May 1, 1938. The appeal accordingly is moot and might be 

: dismissed on that ground alone were it not for the fact that the — 
issue appears to be one the determination of which may be of signifi- 
cance in the consideration of any current. application under the Fed- 
eral Range Code, approved March 16 and June 22, 1938, which has 
3 superseded the rules applicable 3 in the instant appeal. 

The base property of the appellant consists of a well igentad” on 
a homestead entry of 640 acres in Sec. 25, T. 3S. R: 6 W. The 
| weight of the evidence is that the well was not “curbed” until the 
year 1937, that it has not been equipped, and that the only means of © 
lifting water to the surface is by a rope and bucket. The evidence 
further supports the conclusion that the well was developed subse- 
‘quent to the enactment: of the Taylor Grazing Act. It therefore. is 
within Group 2 of the preference class under the rules of J anuary 28, 


1987, The record shows that the area in controversy is serviced. by 
other waters which are within Group 1. ‘The decision of the exam- 


iner accordingly was correct, 


While It 1s not. essential to a dbtednina aon of the instant ees g4 
under the rules of January 28, 1937, the record indicates that the i. 


appellant's well does not constitute an adequate year-long supply for | 
_ stock-raising purposes. This requirement, while not included in the 
_ rules of January 28, 1987, has been 3 qpcorpor ated 1 in Sec. 2 (k) of the 
Federal Range Code. | | 

The examiner’s decision 1s affirmed, and the: appeal is dicted: 
without prejudice to Clements’ right to file an application for 1938, 
although it would appear doubtful that any such application, based on 
the well involved in this appeal, should recelve any more favorable 
consideration than did the 1937 application, since sections 2 (k), 
2 (1), and section 4, paragraph @ not only include the requirement 
_ that Class 1 water be “available, accessible, and adequate,” as men- 

tioned above, but also require that it have ‘bean used soe to June 
| 28, 1984. | 7 | 
: - Afrmed. 
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ROMAN C, NUNEZ ET AL. 
Decided August 7 1938 


Posie Lanps—Gnazine—ComPsrinc WaTERS—PRIoR WATERS. 


Under section 2 (1) of the Federal Range Code, approved March 16 and 
June 22, 1938, water which was used to service certain range for a given 
number of livestock during the fiveyear period immediately preceding _ 

June 28, 1934, is “prior” water, but only to the extent of the greatest 

number of livestock: properly grazed from it during said period, and where 
a part of the range serviced was included in a stock-drive during the 
entire period, the grazing on these lands was not “proper,” and the water — 
should be regarded as - Class 2 water to the extent: that it serviced the 
stock driveway lands.. Although the water is principally Class 1 water 
and. therefore not. subject: to competition — by a Class 2 water owned 
by another and serving a part of the Same range, it is subject to compe- 
tition by Class 2 water as to that part which serviced the stock driveway 
lands. 

dd. N. . Weils,. decided June 28, 1938 (A-21249), cited and applied. 


| Carma, Assistant Secretary: 


Roman C. and Serapio Nunez have appealed from the aocision of 
an examiner of the Division of Grazing, dated October.7, 1937, sus- 
taining the decision. of the regional grazier 1n denying their appli | 
— cation for a grazing license im New Mexico Grazing District N 0. 
for the year 1987. Ne 

~ On May 19,1987, the regional g orazier ee notified the appli- 


cants that. the district advisory board had recommended the re] jection — 


| ot their application— 


* ang for the reason. that “the available range i is insufficient is meet the 
requirements of all the preferred class, and your dependent commensurate | 
_ property has not been used in connection with the public range for a “full 
grazing season’ during the five-year period prior to June 28, 1934.” This — 
places you in group 2 of. the ce class and. classifies ‘you as a Class 2 — 
applicant. 7 | = 


The applicants filed a piel ae the. econ ficlades an fimaated en 


copy of what purports to be a notice by: the regional erazier to the ~ 
effect that the board had recommended on June 5 “that their original. 7 
action be sustained” and advising the applicants “that your applica- _ 
tion to be suspended pending report from Range Survey as to the — 
location of your waters.” The Nunezes filed what is designated as a 
“motion for Review” and on August 24, 1937, a hearing was held at 
Roswell, New Mexico, before an examiner of the Division of Grazing. 
Intervention was made i in the appeal by the Bloom Land and Cattle. 
_ Company, to whom the lands for se the Nunezes had applied had 

| been allotted. : | 
~The period of time ueaiead: in ‘the N unez application: eeaed 
7 April 30, 1988, and the Rules for the Administration of. ee Dis- 


364 DECISIONS OF THE. DEPARTMENT: OF: THE INTERIOR ~— [Vol ~ 


 tricts, approved January 28, 19387, which governed the consideration 
_ of the application, have been superseded by the Federal Range Code, 

approved March 16 and June 22, 1938.. “The appeal accordingly is — 

- moot and might, be. dismissed on that ground, Since it appears: that 


one of the issues may be of some significance in the consideration of 


- any current application under the Federal Range Code, however, ib 
- ‘will be discussed ‘briefly. ° . | 
_ The base properties of the appellants ieoneist of a, walt aed in. 
‘the SEY Sec. 20, T. 11 S., R. 20 E., N. M. P. M,, and a surface tank — 


situated in the N wy Sec. 98, The record idee that these prop- 
erties were used in livestock operations in connection with the public _ 


range from. about ‘April 20, 1935, which was. subsequent to the enact- 
ment of the Taylor Grazing Act ( act of June 28, 1934, 48 Stat. 1269). 
These waters accordingly were within group 2 of the preference class 


defined in the rules of January 28, 1937, and are now Class 2 waters 


under section'4, paragraph @ of the F ederal Range Code. The inter- 


- yvener has a well known as the Border Well, situated in Sec. 1, Ti.) 


.S., R. 20 EB. It is conceded that this well was in use long prior to the | | 


| - ‘endetnent. of the Taylor Act and it hence was within group 1 of the 
_ preference class defined in the rules of January 98, 1937, and is now a ~ 


Class 1 water under the Federal Range Code. The service areas of 
‘the appellants’ and the intervener’s waters overlap and in the absence 
of any other qualifying factor the intervener would. be entitled to a. 
license equivalent to the carrying capacity of the entire service area — 


_. ‘of the Border Well, subject only to the deductions. for which pro- ~ 


vision is made in section 4, paragraph @ of the Federal Range Code. 


| “This appears to. have been the basis upon which me examiner: pro- a ae 
: Pexdet in his decision. | 


. An additional factor. has. thus far been, enetull however: The 7 
Division of Grazing’ s Exhibit A, which isa map.of the area involved, 
shows thatan. area comprising approximately four sections in the 
overlapping service areas was once included in a stock driveway 


under section 10 of the act of December 29, 1916 (39 Stat. 862)... 


These sections were in a stock driveway during the entire 5-year — 


os period immediately preceding the enactment of the Taylor. Act but 


the driveway withdrawal was revoked on November 18, 1936. The 


jssue presented, therefore, is whether, as to the car rying capacity of — ~ 


these lands, the Class 2 water of the appellants can compete with 
_ the Class 1 water of the intervener under section 2 ey of. the Federal 
Range Code, which provides: | 7 


| Competing water-means water which is available, accessible, and adequate 


| _ to service some part of the ‘Federal range serviced by other water of the same . 


class.- In determining whether prior waters. are competing, each: shall be con 
| sidered ee to the extent that it is Dye water. eae She | 
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| While 6 use of the words «other. water of the: same elise” ai he ghee 2 


at first seem. to negative the. possibility of such competition, an ex-.. . 
amination of other provisions of the Federal Range Code makes it © 


clear that the Border Well. and. the. appellants’ water must be | 
— regarded as. competing waters to a certain extent. The. appellants’. 


water admittedly is not “prior water” within section. 2 ey of. the a 
oo ederal Range Code, which provides + oo pis 


Prior. water is water which. was : used | to. service: certain: range for a ‘given 
number of livestock during the 5-year period ‘immediately. preceding June 28, 


1934. It will be. considered prior water only. to the extent of. the ‘Bredtest oo he 


number of liv estock that was. properly grazed from it during said period.. 


7 While the intervener’ s well was’ used. to service the area involved a 
ee during the 5- ~year period, the limitation i in the latter sentence in sec- 2 
tion 2 (1) necessitates ignoring the carrying capacity of the lands. 


: which were mn the stock driveway during that period i in. determining | 
_ the extent of the priority of the well, since No livestock: could: be — 
o ‘properly” grazed on the: driveway except in a driveway movement 


bat ; made i in accordance with the provisions of section 10 of the act of — . i 


a December 29, 1916, supra, and the: limitation clearly contemplates a 


regular grazing operation ‘free from any legal restraint. That is to’ 
say, if. it-be assumed, for the purpose of discussion, that 500 head — 


_ of livestock was the greatest number grazed from the Border Well — 
during the 5-year period and if the carrying capacity of the lands in ph: 
— the stock ‘driveway be assumed to be 100, manifestly 100 head should St 
be charged to the driveway and: only 400 head should be regarded as _ 


_ having been. “properly”. (1... » legally). grazed from the well. The 7 


well consequently. would be a prior water only to the extent of 400 _ : 
_head.-and if its service value, which is defined -in section 2 (m) as ae 
the “number of. livestock that can [now] be grazed properly from ie 


: ‘such. water,” be greater than 400, the well should be regarded as a 
Class 2 water.to the extent of such excess. It may be stated paren- 
 thetically that. there might. be other factors which would contribute 
to improper grazing and. which would. necessitate. an. additional - 
deduction. In the absence of evidence in the record on this point, 


however, attention is being given in this discussion only to such part 


of the intervener’ 8 grazing § as may not. have been Bal because it 
: was illegal. | 
. _ Applying the foregoing pee fo the, daatant case, the cater 
vener’s Border Well is a Class 2 water. to the extent: af the ‘excess, 


: elt any, of the number of livestock :-which can now be properly: 
4. on azed from it over a number computed | by deducting the num- © 
ber allocable to the carrying capacity. of the sections which were 


: in the driveway during the 5-year period from the greatest number _ 
. grazed from the well during that period. It accordingly competes ma 
~ a the pean water for the. ae pees of such Pic ey : 
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of the old driveway as is located within the common service area 
but not for a greater carrying capacity of the Federal range than 
the excess just described. Section 4, paraeripbr a of the Modem 
| Range Code provides 1 in part: _ 
- * %* * Water will be rated ‘for its service value i deducting iheretrom 
: the carrying capacity of half of the area serviced jointly by competing water 
of the same class, and the carrying capacity of all private or State land located © 
within such service area and not owned or controlled by the applicant. ii = 
{Italics supplied.] | ee 
Under this provision, the ¢ carrying capacity of old: anew lands 
located within the common service area of the appellants’ and the - 
intervener’s waters should be divided equally between them on the | 
basis of their competing Class 2 waters. | 
The foregoing constitutes an amplification of the orice laid : 
down in J. N. Wells, A-21249, decided June 28, 1938. For a 
discussion of a similar issue ‘regarding the use of base property, 
see. an-opinion of the Solicitor. (M. 29741), approved April 18, 1988. 


Since the Nunez appeal is now moot, it is unnecessary to deior.. “et 


mine whether the examiner’s decision was correct under the rules of 
January 28, 1937. The appeal is dismissed, but without prejudice © 
to any 1938 application. filed by the appellants. ‘Such an. applica-— 
tion should be considered under the appropriate provisions of the 
F notes Range we and. in the hight, of the foregoing discussion. 

Appeal 6 dismissed. = 


IW. LEMONS ET AL, 
Decided August 4, 1938 7 


PUBLIC ‘Lanps—Grazina—WaATERs, oo | 
- Section 2. paragraph m, of the Federal nee ode: ena March 16 and 
June 22, 1938, provides that the “service value” of water offered as base 
property for a grazing license or permit is “the number of livestock that. 
can be grazed properly from: such water” and therefore, in computing the 
service value of a particular water, not only the amount of the water, but 
also the topographical and other factors that limit. the area that can be 
grazed from it must be considered. | 


- ‘Where there are competing waters of the same. class, neither watee entitles é | 


the applicant to a grazing permit or license for the full service. value thereof, © 
but there must be a deduction in each license or permit to the extent of | 
- one-half of the carrying capacity: of the area serviced jointly by the waters, | 


PusLio Lanps—GRazine—PaivagELy ‘Ownn oR CONTROLLED ‘Lanps—Crossina 


PERMITS. - . . | 
Where the privately owned or controlled iad of a licensee or permittee are sep- 
arated by intervening public lands that have been allotted to another, cross- 
ing privileges over the nter young lands should be granted to such licensee’ 
or permittee. | - @ 
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: Craruay, Aesitne Coen - ent. a a 
J. W. Lemons and Henry T. Frazor, of Roswell, New Mexico, ne 7 
appealed from the decision of an examiner of the Division of Grazing z 
dated October 7, 1937, sustaining the decision of the regional grazier — 
in allotting grazing privileges to them in New Mexico Grazing pane ; “ 
trict. No. 6 on the following- -described lands: a Weds “ 
Beginning at the quarter common to Secs. 17 and 20, tT 13° S., ‘R:. (22 EL, 


_ thenee east to near the southwest corner of See, 15, T. 13 S., R. 29 E., thence : 
north. 1 mile east to the northeast corner of. Sec. 15, 'T. 13.S.,- R. 29 E., thence 


- south 1 mile, ‘east Ye mile, south 2 miles to the south. quarter corner of Bee 26, 


-T. 13.8., R. 22 B., thence east: % mile, south 14 mile, west 14 mile, south Y mile 
to the township line between townships 13 and.14 south, thence west. 1% miles 
along this township line to the south quarter corner of Sec. 34, T: 13 8. R. 22 _ 
H., north 4 mile, west 4% mile, south 4 mile to the township line again, thence 
Poca along the township’ line to: near. the southwest corner of Sec. 33, T, 13 


B., R. 22 BE. thence north 1. mile,.west to. the: north. quarter corner. of See. 82, 


T..18 8:,.R. 22 H., thence north 2 miles to point of beginning. Ra 


fap. addition to the allotment granted Frazor and Lemons, ‘other 
~ Jands,.12 sections -in. number, are requested ‘in Te: 13 and 14. S. Rs.:. 
21 and 22 K..- nee lands have been. allotted to the Bloom Land and 
Cattle Company. 

- A local hearing, bee aa Feith the oceal of EagOR and Tanions. 
was held at Roswell, New Mexico, August 24, 1937, at which time 
intervention was. made by the conmcune allottee, the Bloom Land 
and Cattle Company. 

The appeal was conanibied to the ‘Depariinent on. pesenber 93, 
1937, when a substantial part of the pe eriod for which the license was 
effective had expired. The intervener’s brief was transmitted on 
February 8, pursuant to the grant of an extension of time. The ap- 


peal is now moot and might be dismissed on that ground alone were. 


‘it not for the fact that the issue presented, i. e., the size of the allot- 


~~" ment which the appellants should be granted, arose to be one which 


again may arise in any appeal filed in connection with the applica-. 


© ‘tion which the appellants have made for the current year. Therecord | Sone 
discloses that on April 18, the regional grazier granted the appellants _ ie 


the same allotment as that complained of here, for the period from — 
May 1, 1988, to April 30, 1939. The facts therefore will be discussed. 

briefly 3 in the light of the applicable provisions of the Federal Range | 
Code, approved. March 16 and June 22,.1938.. 7 


A carctul review of the-record has been made and. the briefs filed : . | 
on behalf of Frazor and Lemons and the Bloom Land and Cattle 


a Company have been considered. It is evident that the base water 


offered by appellants Frazor and Lemons is of such character that-it- 


comes within group 1 of the preference class as provided in the 
e Rules ave = Administration of Grazing Districts, eee J anuaty ; 


v 
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98, 1987, and ae it. also i is.a Class - water as defined 3 in section 4, 
paragraph: a of the Federal Range Code. ae on Be Bo i Be, 
All-of the five waters offered by the intervener are oP the: same 
ahawaoten and four of: them, namely the Well Camp. Well, the 
Sampson Well, the Burnt. Well, and the Twin Butte Well; compete 
‘with the one well offered :by Wrazor and Lemons, within. the meaning 
of “competing, water” as: defined in -section.2 (n) of the. Federal | 
Range Code. In order to determine the extent. of the license to 
which the appellants are. entitled, therefore, it is necessary to. apply 
the following portion’ ‘of section 4, paragraph oe in ee the Sige 
nificant aust has been emphasized: eee Sg 7 | 
koe 9% Water will be rated. for its. service vale by: aaa: Gigpeiion 
. the carrying: capacity of half: of the area serviced jomily by competing water of 
es the .same ‘class, and the carrying capacity ofall private or State land located 
within such service area and not owned or: ‘controlled. by the. applicant. Set. er 
: Section 2 (m) provides that the “service value” of water is s “the | 
7 umber of livestock that: can be grazed. properly. from such. water.” a 
“A computation of the ‘service value of a particular water, apart. from 
‘its competition with other. waters, therefore involves not merely a 
_ determination of the amount of water available, but a consideration - 
of topographical and other factors. In the brief filed. by the appel- : 
lants it is contended that a 4-mile radius should be used in circum- 
 geribing their base water to define the service area, since livestock 
ean graze a distance of four miles from water in this locality. The 
: following i 1s quoted from pages 5 5-6 of the appellants’ brief: 


ko ok Te Examiner and the Range Survey, and the Division of Grazing’ " 


- administrative ‘officers in various other hearings held that at about the same — 
time as the instant case was heard, held. to the theory that. where there are no | 


barriers, either artificial or- natural, stock could travel four miles to water in 
this area. These facts are stipulated in a number of other cases, and the 


; stipulation as entered into in this case accepted ° the findings of the Range | e 


a Survey on these matters, and despite the fact that the Range Survey officer . 
| who testified did not so state in this particular case; it is. our ‘position that the » 

| case should be- decided: upon the same theory as was presented in several’ other 
- cases. heard about’ the same time. In all of these cases a compass was. used 


%~ and. a circle was described about > each watering place, and. .in the. case of. . 


_- permanent, year-long | water a four-mile radius was used. If such - a circle is” 


c - described around the Lemons and Frazor well, it will include all of the lands - 
lying in Township 13 South, Range 21 Hast, except perhaps fifty or a ap 


: acres lying immediately adjacent to the Hva Smith homestead. oo in es 


It is not stated expressly in the record that a 4-mile radius was 7 
used in rating the appellants’ water. Assuming it to be. proper in the 


particular locality, however, and. applying it to the one water of the ~~ 


appellants and to the four competing waters of the intervenor, the 


- resulting service value of the appellants’ water, following the deduc- = 


ni tions ye which Provision | as made in section de CES at, conforr ms 
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substantially with the eartying omens of the. Bllounent! alr eady 


granted them. It appears that the appellants, in their argument, 


have failed to take into consideration this. deduction requirement © 


in cases involving competing waters. It is stated in their brief that = _ 
if their well be circumscribed. by a circle having a 4-mile radius, 
“Gt will include all of the lands lying i in Township 13 South, Range ~— 


#e 90- 


21. East, except perhaps fifty or sixty acres * * It is assumed 


that reference is made to “all of the. lands” -in controversy rather _ 


_ than literally to all of the lands in the township, since a circle having — 
a 4-mile radius cannot include a township when the center of the oe 


circle is in the next township. and 256. miles from. the: township line, 


| _as in this instance. In any event, however, the lands. in T, 18 Ss, R. oS 
91 E., which are in controversy are Geciced by the Well Camp and = 
Twin Butte Wells of the intervener as well as by that. of the appel- : 


_lants and the deductions for competing water accordingly are neces- _ 
sary. Similar deductions are necessary insofar as the. intervener’s 


— wells compete with. that. of the eee in. snore any, other on | 


-lands.. 
| Inasmuch as the 1937 appeal 3 is noob it is unnecessary to conidia 2 


| a ‘its merits under the rules of J anuary 28, 1987, which have been super- 
- » geded by the Federal Range Code, and it accordingly: is dismissed - . 


without prejudice to the right of Frazor and Lemons to have any 


appeal taken from the action of, the regional grazier on their. 1988 
_ application considered in regular course under the applicable. provi- 
_ sions of the Federal Range Code. In the absence of a change in the 


oe determining physical factors involved in the 1937 appeal, however, it: ee 


=> appears doubtful that there would be. any. ground, for modifying ie - 
action already taken. — - 
_ _ The record indicates that Fra AZOY and Teens eontnol the Wi Sec. 


23, Wis Sec.. 26, Nt, ES Ky Sec. 02, EWEY Sec. 1, wis Swi, _ 


ae Sec. 15, T. 13. S., R. 21. E., which lands are situated one and one- halt Ace 


miles west of. other private. property controlled by appellants, situ- | 


ated in Secs. 29 and 30, T. 13 S., R. 22 KE. The intervening vacant : - 


— Jands located in Secs. 28, 24, 25, and: 26, T. 18 S., R. 21 E., have been 
allotted to the initerverier: The reco is silent as. to whether crossing _ 


| privileges over the descr ibed. Federal range have been afforded to the _ : : 
_ appellants Frazor and Lemons. In adjudicating any application. LOE 
crossing. privileges, consideration should | be had a section 8, ori 


. ee dof the Federal Range ( Code. 
- Ap jeu dismissed: 
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SAM L. SMITH ET AL. 
Decided August 4, 1938 


- Puprr¢ Lanps—Grazine—Base PROpERTIES—WATERS—PRIORITY. | 
Grazing ‘operations during the priority period on Jands srabeaeed in stock 
driveways.or on another’s. homestead cannot be considered “proper”. graz- | 
ing for the purpose of determining the extent of an applicant’s priority | 
under section 2 (1) of the Federal Range Code, and the carrying capacity 
of those lands should be deducted in computing the extent to which the 
waters of an applicant are prior waters. : | | : 
Roman OC. Nunez (56 I. D. 363), cited and applied. _ 


| CHAPMAN, Assistant Secretary: | | 7 | 
The Bloom Land and Cattle eres and J. J. Cole and Sons, 
both of Roswell, New Mexico, have appealed from a decision of an 
examiner of the Division of Grazing: dated J anuary Ey 1938, which 

affirmed the decision of the regional grazier. | : 


‘On July 9, 1987, the regional grazier formally notified Sam L. apf 


Smith, of Roswell, New Mexico, that his 1937 application for a — 
license to graze in New Mexico Grazing District No. 6 would be 
— granted to the extent of 10 cattle, 8 horses, and 100 sheep on a certain — 
described: allotment of public lands, including. portions of Secs. 10, ~ 
11, 14, 15, 22, and 23, T. 11 S., R. 21 E., N. M. P.M. The Bloom ; 
~ Land. and Cattle Company and Je: Cole and Sons appealed to an 
examiner of the Division of Grazing from the action taken by the 


= regional grazier on their applications, on the ground that they were | 
~ entitled to have the lands which had. been allotted to Sam L. Smith - 


included in their allotments. While the record is not. clear, it ap- 

- pears that Ben and W. E. Smith, who had been granted an allotment — 
adjoining that of Sam L. Smith on. the north, also intervened in the. 
hearing held by the examiner on October 18, 1937, at Roswell, New 
_- Mexico. The examiner affirmed the decision of the regional grazier 
in granting the described allotment to Sam L. Smith. From this de- 
cision the Bloom Land and Cattle Company and J. J. Cole and Sons 
have appealed to the Department. | 7 
_ ‘The period of time involved in ‘the applications for license expired 
April 30, 1938, and the Rules for the Administration of Grazing Dis- 
tricts, approved | January 28, 1937, have been superseded by the Fed- 


eral Range Code, approved March 16 and June 22, 1938.. ‘The appeals 
accordingly are moot and might be dismissed on that ground, Since 


it appears, | however, that the issue involved in the hearing was one - 
which again may arise in the consideration of any 1938 grazing appli-. 
cations made by the parties under the. Federal Range ONS) 3 it will | 
- be discussed briefly. 

The base’ property of Sam L. Smith ae of a well situated in 
Sec. 15, T.118., R. 21 E. This well was developed) in 1935, and nenoe : 
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was within. group 2 of the ce class defined 3 in: ae Rules of 
_ January 28, 1937, and-is now a Class 2 water under section 4, -para- 
% graph a, of the Federal: Range Code. It appears that all of the - 
other parties: interested in this controversy have waters so situated — 
that their service areas overlap that of the well controlled by Sam L. 
‘Smith, and that all of these other waters were within group 1 of the 
preference class defined in the Rules of January 28, 1937, and are 
now Class 1.waters under the Federal Range Code. In. the absence © 


. of any other qualifying factor Sam. L, Smith’s preference right to a 


substantial portion of the service area of his well therefore would be 
junior to that of the-other. parties, since Class:1 and Class 2 waters. 
cannot compete for the same Tange: ‘See section 2 (n) of the ¥F ederal 
_ Range Code. - | | 

An additional factor thus far has best eae: an iss L. : 
- Smith’s Exhibit A, which is a map of the area involved, shows that 
a substantial portion’ of the overlapping service areas of the several — 


waters in ‘question. was, during the 5-year period immediately. pre- ye 


ceding June 28, 1934, included either in homestead entries or in.a 
stock driveway established. under section 10.of the act of December 
29, 1916 (39 Stat. 862). The stock- driveway withdrawal was revoked 
subsaationt: to June 28, 1984, and some of the homestead entries have — 


been. relinquished. This case accordingly presents the same issue as. 


that involved in Roman C. Nunez (56 I. D. 363) , decided August 1, 
1938. The only additional factor presented in this case is that of 
the existence of the homestead entries during the 5-year period, but 
the case is: governed by the principles laid down in the Nunez case, 
in which it was held that any grazing operation on a stock driveway | 
during the 5-year period cannot be considered. as “proper” grazing 
for the purposes of determining the extent of an applicant’s priority .. 
under section 2 (1) of the Federal Range Code. Since any grazing — 
operation conducted by any of the parties on another’s homestead 


7 entry would be equally improper within the meaning of the rule, the 


7 carrying capacity of those lands, as well as that of the lands included _ 
- in the stock driveway, should be deducted in computing the extent to 

which the waters of the Bloom Land and Cattle Company, J. J. Cole _ 
and Sons, and Ben-and ‘W: E. Smith are prior waters. | 


‘Since the decision in the Nunez case, supra, iD -which. the Bisse oy 
Land and Cattle Company also was involved, contains a complete “—" 
~ discussion of the principles. applicable in this: situation under the. - 


Federal Range Code, it is unnecessary to discuss this appeal further. 

- It is sufficient to say that the allotment granted Sam L. Smith ap- 
pears to be a proper one under the Federal Range Code, based on a 
 _ finding that: his-class 2 water competes with the waters of the other 


ae fae to. the extent that they are class 2 waters, and there was 
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, nothing in the Peles of J anuary 28, 198, which would. have justified 7 
a different conclusion. ae 

Any applications for orazing ‘Tesnses, filed by ie parties for the 
year 1938 should be considered under. the appropriate provisions. of — 
7 the Federal Range Code. and.in. the light. of the. foregoing: discussion: 

The decision ‘of the examiner is’ affirmed and = tee are 


dismissed. 4 
Afirmed 3 


‘AUTHORITY OF THE FEDERAL POWER COMMISSION TO “GRANT 
POWER LICENSES WITHIN: NATIONAL PARKS OR NATIONAL 


‘MONUMENTS 
Opinion, August. 19, 1938. 


oa Natrowar. PARKS—NATIONAL ‘MonuMENTs—RestavaTions—FEpERAL PowEr ‘Act. 

| - The term: “reservations” as defined in the Federal Water Power Act. (AL Stat. * 

~ + » 1063), as amended. by the Federal. Power Act. (49 Stat. Be); does not in- 
A clude national parks or national monuments. aa | | - 


INTERPRETATION OF SraTuTes—Restrrcrep BY INTENT OF CONGRESS. 
. The operation of a statute’ will be. restricted within. narrower limits than the | 
~ words import where the literal meaning: embraces. cases. not. intended. by the. 2 

legislative body ; 7 ‘inity Church v. United States, 143 U. 8. 457, 472 ( 1892); 
United States y. American Bell Telephone Co., 159 U. SS. AB, dD4 (1895). i 


a NATIONAL | ParKs—NATIONAL ‘MonUMENTS—INTENTION OF Conannss—Power 
DEVELOPMENT—FEDERAL POWER AcT. ; : _ 
The intention of the Congress to. protect national parks and national 1 monu- 
- ments. fr om encroachment of power ‘development | witbin such reservations | 
‘is supported i ue glad Bistos of f section 201 of the eat coe an 
Natrona Panks—-Navtonai, MonuUMENTS—FEDERAL ‘owns: Comacsston—Av- 
a ‘THORITY TO GRANT LIceENsES—NAVIGABLE: WATERS, | 2 oa ue eee _ 
The Federal Power Commission does: not: have. authority - to @iant licenses for. - 


power works within national parks or. national monuments, whether: or nol a 


~ there: are navigable waters within such reservations... 
“NATIONAL PARKS—NATIONAL MONUMENTS—FEDERAL | POWER ‘Comaisstox—Lr re 
~ CENSES—PROPOSED LEGISLATION, oe ; = et a at 


It is not necessary to include in proposed legislation establishing or extending 
national parks: or national monuments a provision designed to prohibit. the 
Federal. Power Commission from granting ee licenses therein. 


a | Kets, Acting Solicitor. 


At the request of the Director at as National Parle Seevingt ciate Sich 


| hag been submitted for my consideration and opinion the question | | 
| whether it Is necessary to include in proposed legislation for estab- 
| lishing or extending national parks or national monuments, a pro- 


vision to prohibit. the Federal .Power Commission from. granting » wl - 


power licenses therein, (a) if wpe BY reservations or  OxvansIONS. | 
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| a mek Yheluds navigable waters, or (b) if the proposed reservations as 
or extensions embrace navigable waters, - | Yi 

Section 4 of the Federal Water Power Act. (4. Stat. 1068), as: me 
edd by section 202 of the neeets! Power ow, ous Stat. 838). © 
e provides i in part as follows: be PP nage 


~The Commission is her eby authorized and empowered— i | 


7 (e) To | issue licenses to citizens of the United States, or to any association : 
of such: citizeris, or to any corporation organized under the laws of the ‘United . 


States or any State thereof, or to any State or. municipality for the purpose of - 
constructing, ‘operating, and maintaining -dams, water’ conduits, reservoirs, power | 


houses, transmission lines, or other project works necessary or: convenient for 
the development and improvement ‘of navigation and for. _the developm: nt, 
transmission, and utilization of power. across, along, from, or ‘in any of. the 
streams or other bodies of water over which Congress. has jurisdiction under. its 
authority to regulate commerce with foreign nations and among the several - 
| States, or upon any part of the public lands and reservations of the United 
‘States (including Territories) , or for the purpose of utilizing the surplus 1 water 


or water power from any. Government dam, except as herein provided: * * * — 


Section 3.of the Federal Water Power Act, as. amended by section 
201 of the Federal Power Act, provides i In part as follows: ; 


The words defined in this section shall have the following meanings for pur- 
| poses of this act, to wit: | | 

=(2):- “Reservations” ‘means’ national | forests, tribal | lands. ‘Sipe: within 
Indian reservations, military reservations, and - other lands and interests in 
Jands owned by the United States, and withdrawn, reserved, or: - withheld: from 
private appropriation and ‘disposal under’ the public land laws ; also lands and 
interests in lands. acquired and. held for any public purposes ; but shall not 
include national monuments or national parks. [Italics supplied.) _ 


Prior to the enactment of: section 201 of the Federal Power Act, the a 
@ definition of the.term “reservations” in section 3 of the Federal Water ; 

- Power. Act’ ‘specifically included national monuments and national —— 
: parks. The Federal Power Commission, -however, was prohibited _ 
from. granting licenses within certain Hational; parks. and national ~ 
‘monuments i“ the Act of Mareh 3, 1921 ae Stat. BB) which | 

provided: | 


. That ‘Hereatior: ho ) permit, license, ‘lease, or - authorization for. cn conduits, i 
reservoirs, power. houses, transmission lines, or. other. works for storage. or 


carriage of water, or for the development, transmission, or utilization of power, — ears 


- within the: limits as now constituted of any national park or national monu- a 


ment shall be granted. or made without. specific author ity of Congress, and. sO. 


. much of (the Federal ‘Water. Power Act).as authorizes licensing such uses. of 
existing national parks . and nionuments by the Federal Power Commission is | 
hereby. repealed. [Italics supplied.] : | | 


It will not be: doubted that the Commission 3 is sot aithiorined: cider | 


7 amended section 4 of the Federal Water Power Act, quoted above, to. | - 
2 issue licenses. for dams or other Beoleep works for the purpoke of ve 
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developing power within national parks and national monuments, in 

view of the new definition of the term “reservations” made in the 
‘Federal ‘Power -Act...The argument. might be advanced, however, — 
that the authority conferred by this section to issue licenses for works 
“necessary or convenient for the development and improvement of 
navigation and for the development, transmission, and utilization of - 
power across, along, from or in any of the streams or other bodies of © 
water over hich the Congress has jurisdiction under its authority 
to regulate commerce,” is not limited.to bodies of water outside na- 
tional park and national monument reservations. Although this 
| argument conceivably might be supported by the grammatical mean- 
ing of the words of section 4, it is a settled rule of statutory con- 
struction that the operation of a statute will be restricted within nar- 
rower limits than the words import where the literal meaning em- 
_ braces cases not intended by the legislative body; Trinity Church v.. 
United States, 143 U. S. 457, 472, (1892) ; United States v. American. 
Belt Telephone Company, 159 U. S. 548, 554 (1895). 

The narrowing of the meaning of the words quoted above ticin 7 
section 4 of the Federal Water ‘Power Act is amply supported. on 
_ two grounds: (1) the apparent purpose for the separation of the 

Commission’s jurisdiction over power works on waters over which 
the Congress has regulatory authority under the commerce clause, 
and. such works on public lands and reservations; (2) the clear. in- 
tent of the Congress to protect national parks and national monu- — 


ments from the encroachment of power Ba era within: the 7 | 


limits of such reservations. 

_ As to the first ground, it may be seen: n by considering the Federal _ 
-. Water Power Act as a whole, and especially by reading section 23_— 
together with section 4, that the separation of the Commission’s juris- 
diction was made to distinguish the separate bases on which the 
regulatory power of the Congress must be founded, Section 23 of | 
the Federal Water Power Act, as amended by section 210 of the 
Federal Power Act, provides i in part as follows: | | 


(b) It shall be unlawful for any person, State, or municipality, for the pur- 7 
pose of developing: electric power, to construct, operate, or maintain any dam, 
water conduit, reservoir, power house, or other works incidental thereto across, 
along, or in any of the. navigable waters of the ‘United States, or upon any 
part of the public lands or reservations of the United States (including Terri- 
tories), or utilize the surplus water or water power from any Government dam, | 
ezcept under and in accordance with the terms. of a permit or valid existing — 
right-of-way granted prior to June 10, 1920, or @ license granted pursuant to 

this Act... Any person, association, eorporation, State, or municipality ‘intend- 
; Ing to construct a dam or other project works across, along, over, or in any 
stream or part thereof, other than those defined herein as navigable waters, and 


- over which Congress has jurisdiction under its authority to regulate commerce 


with foreign nations and amOUE 2 the several States shall before such construc- = 
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~ tion. ‘file declaration. of such intention with the Commission, whereupon the 


Commission shall cause immediate investigation of such. proposed construction — - 


to be made, and if upon investigation it shall find that. the interests of inter- 
state or foreign commerce would be affected by such proposed construction, 
_ such person, association, corporation, State, or municipality shall not construct, 
; maintain, or operate such. dam or other project works until it. shall have ; 
applied for and shall have received a license’ under. the provisions of: this 
Act. If the Commission. Shall not so find, and if no public lands or reservations 
are affected, permission is hereby granted to. construct such dam or: other 
7 project works in such stream, upon compliance with State Laws. - [Italics ag 7 
Lie T . . a | 
In an opinion advising ihe President of aie’ scope noe authority of | 
the Federal Power Commission in passing upon an application for 
license under. section 23, the stony, General said ee body Atty. Gen. 


814, 822) : 


There is nothing in Saco 23° of thé: Federal. Water Power. Act or any 
other provision of the law that authorizes the Commission to deny or grant a- 
license in a case like that under consideration because of aesthetic, recrea- 
tional, scenic or like considerations. To construe the statute to allow the 
Commission to take such matters into consideration would raise very. grave 
. doubt as to its validity. Where, as im the case of Cumberland Falts, no part - 
of the public domain and no national reservations are invoWwed, the power of 
the Federal. Government rests wholly on the Commerce Clause and the conse- 
quent power to conserve and improve navigation on streams oun iue for imter- 
state and foreign commer ce. [Italics supplied. 1. | : 

It is also apparent from amended section 23, quoted above, that the 
license issued by the Federal Power Commission embraces the right | 
to use the public lands or réeservations of the United States for rights- 
of-way as well as the right to utilize for power development waters. 
-. over which the Coneries: may have jurisdiction. This is made addi- 

- tionally clear by section 10 (e) of the Federal Water Power Act, as 

~ amended by section 205 of the Federal-Power Act, which provides that 
the annual charge paid by licensees shall include an amount for re- . 
compensing the United States for the use, occupancy and enj joyment. 
of its lands or other property.. As a ‘oiactical matter, it would be | 
difficult if not impossible to utilize the waters within national parks 
or national monuments for power development without constructing | 
some part. of the pore works upon or over lands of: such reserva-— 
tions. | | | 
As to the ee ground, moterenie ceoaial be ads to section 219 of | 


the Federal Power Act which contains a provision to the effect that | 


nothing in the Federal Water Power Act, as amended “shall be con- 
strued to repeal or amend the provisions of the amendment to the 
Federal Water Power Act, approved March 3, 1921 (41 Stat. 1853) or 


the provisions of any other act relating to national parks and na- — 
tional monuments.” This intention of the Congress to protect na- 


tional parks and. national monuments from encroachment of power 
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Sao velsninene: within such reservations is supported by the legislative 


He history of section 201 of the Federal Power Act which redefines ‘the. 


term “reservations.” In a report No. 1318 (74th Congress) of the 
Committee on Interstate and Foreign Commerce of the House of 
| Representatives, accompanying the. bill, 5. an 96, which became the - 

Federal Power. Act, it is stated (page 22) a” an . 

‘The definition of the former term (“reservations”) hes pest ‘amended i _ 
exclude national parks and national monuments. ' Under an amendment to the — 
act passed in 1921, the Commission has no ‘authority - to. issue licenses in na- 
tional parks or national monuments, The purpose of this change in the defi- 
_ nition of “reservations” is to remove. front the act all suggestion of - euTOesty 
for the granting of. such. licenses. [Italics supplied. ] 


The statement accompanying the conference report on. the bill: m= 4 
cluded: the following explanation of the redefinition of ‘the term ao 
: “reservations” (Cong. Ree. Vol. 79, P. 14621) : | | 

The Senate bill included national monuments and ‘national parks in. 486 | 
definition of “reservations” in Section 201 amending Section 3 of the Federal. 


| Water. Power ‘Act, but the House amendment excluded national monuments: 
and national parks in conformity with the Act of 1921, e. < 


It is my opinion that the Federal Power Commission dose not have | 


Ss authority to grant licenses for power works within national parks or 


national monuments, whether or not there are navigable: waters within 
such reservations, and that, therefore, it is unnecessary to include in 
_ proposed legislation a provision designed to limit the jurisdiction 0 of | 

: the Federal Power Commission. 3 : be” ihe 


Approved: August 19, 1938. 
eo L. CHARMAN, , 
| _ Assistant Secre etary. 


SANTA FE PACIFIC RAILROAD COMPANY 


“Opinion, August 19, 1988 


“RAILROAD Lanps—ERrect OF WITHDRAWAL BY EXECUTIVE Orprr No. 6910, ‘Noven- 
| BER 26, 1984, on Rartroap’s RIGHT or SELECTION. — , ; 
Where at the time of the withdrawal of November 26, 1984, by ‘Executive. | 

Order No. 6910 the lands within the indemnity limits of the grant to the . 

- Santa Fe Railroad. Company were known to be insufficient. to satisfy. the. | 
losses of the grantee in lands in the. place limits of. the grant, the with- 
drawal did. not affect the right of selection of such lands by. the company 
and no classification of the land is necessary under section 7 of the Taylor . 

Grazing Act, as amended, in order to invest the company with the right of 
selection and, furthermore, the establishment of a grazing district including | 
~. such land does not in any. manner affect. such mee of selection. . = 
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Citapicayy, Assistant Secretary: 


The Commissioner of the General Band Office by ace of J July 1, , 
| 1938. (SE? Santa. Fe.074968),,. sets.forth the. following. stated. facts: 


“On ‘Déceniper 1 1937, the Santa Fe Pacific Railroad Company filed tndemnliy ee 


‘selection No. 33, Santa. Fe. 074968, under the Act of July 27, 1866 (i4 Stat. 292), i 
for Secs. 1, 3, 9, 14, 18, 15, 21, 28, 25, 27, 88, 85, T. 4 N., R. 21 W., N. M. P.M, 
New Mexico, The company also filed a petition for classification of the land 
under Section. 7 of the Act of June 28, 1984. Se Stat, 1269), to. be subject to 


7 indemnity selection under its land grant. 


The’ land is in Grazing District, No. 2. established March 27, 1986. 

HS ee ae Mite S o* tg * ee 2 : 
| ce adjustment. of the grant to bie Santa Fe Pacific Railroad. Company, ap- 
| proved by the Department, on December 9, 1931, letter eR AB, ‘November. 30, 
1931, shows. that.there was no deficiency in the grant on the. date of definite 
—location,. March 12, 1872, and that. none appeared until the year. 1930... The 
first apparent. deficiency is. due to.a withdrawal of land in. the. indemnity limits - 
to the amount .of 191,031.74 acres made on April . 25, 1980, under Executive 
~ Order No. 5339, for classification, and pending . determination . as to. the. advisa- 
bility of. ineluding such lands in a national monument. This. withdrawal. cre- 
ates a deficiency in the grant of. 73, 834.19 acres. as of December 31, 1930. | 


Adverting to the: saving clauses in the Taylor Grazing Act of J une 
28, 1984 (48 Stat. 1269), and in the Executive Order No. 6910’ of 
November 26, 1934, as amended, withdrawing all vacant, unreserved, 
tives propiated public land i in ea and certain ether States from 
settlement, location, sale or entry, and to rulings of: the. Supreme 
Court in United States v. Northern Pacific Railway Co., 256 Uz 6. 
51, 66, the Commissioner requests that he be instructed: — : 

* * * whether the right of. indemnity selection under the Ack of: J ruly. 21, 
1866, by the Santa Fe Pacific Railroad Company in lieu of land lost to the grant 
in place is. such a prior valid and existing right as. to be excluded. from. the oper- 


ation of the Act of June 28, 1984, the withdrawal of November 26, 1934, and the 
grazing district SO that: classification. under Section’ T of the Grazing Act 3 is. not 


- necessary. 


It appears a the’ facts eeedutad ine at ‘the date oe the Beabieh: 
ment of the grazing district under the Taylor Grazing Act and at 
- the date of the Executive withdrawal of November 26, 1934, there - 
existed a known: deficiency 3 in lands to satisfy the indemnity rights of 
the railroad company to the extent of 73,834.19 acres. The question 


is presented whether in the face of this deficiency, the rights of the _ 


railroad grantee to make selection of the remaining lands which were — 
subject to such selection were adversely affected by the establishment _ 
of the grazing district. under the provision in the first section of the 
Taylor. Grazing Act authorizing the establishment of grazing dis- a 
tricts or by the Executive order of November 26, 1934.. - a ae 
The emphatic declarations of the Supreme Court i in the Northern oe 
‘Pacific case, swpra, seem to afford a conclusive answer. Those rules 
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more particularly applicable to the case. presented O quoting 1 from : 
_ the syllabus, as follows: - : 


2. By the company’ S ‘acceptance. of this s proposal, followed ae conueradiian and 
operation of the railroad and acceptance of the railroad. by. the President, the 
proposal was converted into a contract, entitling the company to performance 
7 by the Government. P. 64 

3. The provision relating to indemnity land was as much a part of the grant 
and contract. as the one relating to. land in place ; and the right of the grantee 
to land within the indemnity limits in lieu of land lost. within the place limits 
was intended to be a substantial right such as is protected. by the due process 
clause of the Constitution. P. 64, | 

4, Assuming | that the . land applicable as indemnity remaining . within ie 
indemnity limits was not enough to make up for unsatisfied losses in the place © 
limits, the Government could not deprive the company’s successor of its right . 
to such land by setting it aside for forest purposes. Pp. 64-66. 

5. The rule that, under such a grant, no right of the railroad company to land | 
within the indemnity limits. attaches to any specific tract until the company has 
selected it, applies as between the company. and settlers under the homestead ; 


and pre-emption laws (the continued operation of which within the indemnity 


limits the ‘granting act itself provides for), and applies also as between the — 
company and the United States when the lands available for indemnity exceed 
the losses, but it has no application as between the company and the United 
States if the lands available for indemnity are insuiticient for that purpose. 


P, 65. 
| in the opinion, summing up the. argument, the court said: 


| Giving effect to all that bears on the subject, we are of opinion that after the 
cempany earned the right to receive what was intended by the grant it was not 


A admissible for the Government to reserve or appropriate to its own uses: lands 


~ in the indemnity limits. required to supply losses in the place limits. Of course, 
if-it could take part of the lands required for that purpose, it could take all 
and thereby wholly defeat the provision for indemnity. . But it cannot do either. 
The “substantial right” conferred by that provision (Weyer haeuser v. Hoyt, 
supra), cannot be thus cut down or extinguished. Sinking Fund Cases, supra. 


In the suit for accounting brought by the United States against the 

Oregon & C. R, Co., 8 F. (2d) 645, the court said: | | 
x * * The court in United States v. Northern Pac. Ry. Co., “956 U. g, 51, 
41 S. Ct. 439, 65 L. Ed. 825, supra, very distinctly and very explicitly declares it 
is not admissible for the government to reserve or appropriate to its own use 


_ lands in the indemnity limits:required to supply losses in “place ‘limits. A ref- 
erence to the language of the court will ‘indicate with what emphasis it enunc- 


dated the principle. | | | 
and applied this principle i several. of the items Gade consideration. 
In one of these (Item 13 (k)), the President reserved certain lands 
in the indemnity limits of the grant for national forests long subse- 
quent to the time a deficiency was found to exist to. meet the losses 
sustained in the place limits, and the court. held 1t was inadmissible 
for the Government to reserve or appropriate to its own use any of 
such lands. Based upon the a in Unaied Stare Vay. orthern 
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- Pacific Railroad oe ‘siipra, “the: Departnient: held in Vicksburg, 
_ Shreveport and Pacifie Railroad Company, Quapaw Land Company, 
_ transferee (52 L. D. 191) that an indemnity selection filed by the ~ 


transferee where there was a. deficiency. of upwards of 200,000 acres — 
-» available for indemnity selection was superior to soldier’s ‘preference 


right: application wpon the opening of. the lands under the act of _ 


= January 21, 1922 (42 Stat. 358), and was an equitable claim’ subject = a 


to allowance’ and confirmation within the meaning of that’ act. 

It seems clear from the rulings above referred to that upon the 

| finding that the lands within the indemnity, limits of the grant to the 
_ Santa Fe Pacific Ry. Co. were insufficient to satisfy its indemnity 
rights, its transferee, the Santa Fe Pacific Railroad Company must .— 
be deemed to have earned the remaining lands subject to selection 
? without regard to the fact whether application therefor had been 

made or not and that such right could not be affected by subsequent 
legislation of Congress authorizing withdrawals of public land, or by 


Executive or departmental withdrawals of public land and the reser- 


vation thereof for certain purposes, regardless of whether the with- — 

_ drawals or reservations contained exceptions to insure, the pierre 

tion of the railroad grantee’ s rights or not. i 

-. It should be noticed, however, that nothing i 1s seen: in ne: provisions " 
of the Taylor Grazing Act authorizing the creation of grazing dis- - 


 tricts or in the withdrawal of November 26, 1934, which may reason- 


ably be construed as an attempt to abridge or. destroy the right of . : 
indemnity selection in such cases by the railroad nae It is pro= 
vided in the first section of the Taylor Grazing Act that: 


Nothing in this Act shall be construed. in apy way ‘to diminish, eaedee ‘or im- | 
pair any right which has been heretofore, or may be hereafter initiated under. 
existing law validly affecting the public lands, and which is maintained pur- 
. suant to such law except for the. provisions of this act. 


and the withdrawal of N ovember 26, 1984, is made “subject to valid | 
| we rights.” ~ , 

My. conclusion, therefore, is aime: in view of the: known insufi- | 
ciency of the land within the indemnity limits of the grant to the . 
_ Santa Fe Pacific Railroad Company to satisfy its rights of indemnity _ 
for losses of land in the place limits at the time of the withdrawal 
_of November 26, 1934, that its rights are not affected by such with- — 


drawal and no’ Glaseineation of the land is necessary under section 7 


of the Taylor Grazing Act, as amended, in order to invest the company — 
with the right of selection, and ‘furthermore. that the establishment 
of the grazing district. including such lands does not in any manner 
affect the right of selection by the Seay of such lands. 
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"Decided September 8, 1938" 


GRAZING “Leases —QualInicAnIoNs | OF | Apprtcans—Lrssess OF. - Contiev0Us ese 


-Lanps EXNvitep, | 
Section 15 of the Taylor re Act, as aienaad: tg the ee of: rane 26; 


. 1936, contemplates the award of leases thereunder not merely. to owners, Ee 


but to owners who. are occupying ane using the contiguous lands for. the 
grazing of. livestock. | , 7 
~ Where an applicant for lease is engaged in the business | of purchasing, sell- | 
ing, and: assigning - of grazing lands and-is not engaged” ‘in the livestock 
business, leasing the lands he holds to others, he is not such: an occupant as 
~ contemplated by the Taylor. Grazing Act and is not a qualified eo uate a | 
a lease: under section 15. of. said act. | 
The person or association of persons leasing ‘or subleasing nontumiods privately | 
owned lands are entitled under the statute to a preference right to a lease 
of the lands: contiguous to those controlled by them, and not the person 
“from whom they -lease or others eno own no land contiguous to: that i 
which they seek. = ae | a | 


CHAPMAN, Assistant Secretary: | | ace | 

- Awards of grazing leases ander section 15 of i. Baylor Grazing 
Act as amended were made by the Commissioner of the General Land 
Office to’ Orin L. Patterson on February 17, 1938 (The Dalles 
~ 030597), to William R. Keeton February 25, 1938 (The Dalles 
030517), to M. J. and. Julia Thompson: on February 23, 1938 (The - 
Dalles 030464). Certain of the tracts embraced in the application of | 

_ Keeton and: other tracts embraced in the application of the Thomp-— 
sons and another tract embraced-in the application of Mary MacKay 


Stewart (The Dalles 030528) were. awarded:to Patterson:on the basis - 


of ownership or control of contiguous land. Each. of these appli- 
-cants who. applied. for tracts awarded to Patterson has appealed, the 
complaint of each being that Patterson is not engaged in the livestock 


business or in the grazing of livestock, but that his principal business 


is the purchase, sale, and assignment: of leases of grazing lands, and — 


each contends that es is not therefore entitled to a lease of lands, 


particularly. over those who are owners or r lessees oF ReAEDy: PrOPerty. 
devoting it to grazing uses. | 
‘The special agent’s report confirms the ‘Gatamen hate. Pie 
‘son is not engaged in the livestock business. The agent states: that 
_. Patterson’ s principal business appears to_ be the leasing of lands 
from various owners of small tracts, blocking them up and sub- 
- leasing at a profit of one cent to three: cents per acre. He, however; 
further states that Patterson “leases and controls practically all of 
- the lands surrounding the tracts described in his application, and it — 
does not appear that it. would be practical to refuse to issue a lease 
on the ground ae uae applicant i 1s not in mune a business as these 
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seseaere can -be- used. practically sale by lessees of the adjoining ag a 


| ented lands.’ ”. He further states that— . 


His: [Patterson’ s]- activities are peneficial to both the individual ‘owners of 


‘ ps land, who'are thus able to obtain at least enough rental ‘to: pay’ taxes, and = 


_ to stockmen who are thus able to make one lease for:a fairly large area of land : 


which they can use and control without. the necessity. of entering. into. a large 
| number: of HSS with persons widely scattered over the country. : 


. that— 


7 - “Patterson: ane he had: advised all his lessees, of ee’ right to. aes the . 
. Government lands and: that in-most eases: ‘the lessees had: filed ‘such applications. 7 


- Section: 15 of the: act: of. Ture 26, 1936. (49° Stat. 1976), provides : 


| That. preference shall be given owners, homesteaders, lessees, or. other law: 
ful occupants of contiguous: aes to the extent hecessary i > permit: proper 
use - of such. contiguous. lands, - ’ - * | Ne ee ct | 
It is believed that the act. contemplates the ciety of pretties : 
rights not merely to owners but owners who are occupying and using 
the contiguous lands for the grazing of livestock. Any different — 
| construction would open the door to owners of contiguous lands to 


secure leases from: the Government. and then sublease at a’ rental in 


excess of that fixed in the Government leases, thus making such leases 
a medium of speculation by those not in the bona fide occupation of 
grazing livestock. This view of the meaning of the act is refiected 
in paragraph 25 (e) of the regulations of April. 30, 1937, Circular 
1401, Revised, which oe as one > of the grounds for cancelation 
of a lease that: a caer 7 
| “Tt the preference right lessee: fails to retain: owndrehip or r control of the lands 7 
tendered as a basis for such preference right : : 
~ and in. paragraph (c), page 2, of the standard lease fori whieh pro- | 
vides that the lessor reserves the. right, “to. reduce the leased area if 
iti is excessive for the number of. stock. owed by the lessee.” ‘Without. 


| presuming that such is the intent of Patterson, the. ‘issuance ofa | 


lease to him provides: an opportunity for speculation. It is believed | 
_ that Patterson. is not such occupant as contemplated by the act, and, 
4 therefore, is not a qualified applicant for any of the lands ea | 
 in-the- Se aa tease. to: hum, -and | that his application should be. 

‘rejected. | 7 7 
The - person. or. association of persons vie: Minder peg or Pad 
~ Jeases from Patterson, graze the contiguous peal owned lands are 
entitled under the statute to a preference right to a lease of the lands — 
contiguous to that controlled by them and not Patterson or appel- 


lants who own no such contiguous land to that which they seek, It. 


is possible that such lessees of Patterson have refrained from making 


application for lease in reliance on assurances that they would secure, | 


. the use of the land through arrangements with Patterson. 


382 DECISIONS OF THE DEPARTMENT OF THE INTERIOR ~. [Vol 


For the reason stated, further action upon. the lease: applications. 
of the appellants will be. suspended to afford such lesseés. an: oppor: 


ee, tunity to file applications: in their own. behalf. for the public lands. | 


adjoining their | holdings. These applicants are unknown. to. the 
Department. ‘They may, however, be notified through Patterson.- Ac- 
cordingly, such occupants of the ids embraced in the proposed lease 
to Patterson will be given 60 days from service of notice of this deci-. 
sion on him to file proper applications for the land contiguous to. 
their holdings and upon transmission of such applications that are 
timely filed such adjustments will be made as may be deemed proper. 
Keetori also files an appeal from the action of the Commissioner in | 
offering the SWY,NEY,, NWY,SEY, Sec. 5, T. 12 S., R. a E,, to 
Thomas RB. Throop (The Dalles 030455) alleging— | 
OK that the appellant owns adjoining privately owned lands and has a 
Taylor Act lease upon lands on the east side. thereof, and that if said lands 
were not allowed to your appellant it would make an irregular contour in his 
range allotment and would present serious difficulties in range management 
_for the reason that said 40-acre tracts lie on the ereek bottom immediately above 
the privately owned lands of the ‘appellant, and that naturally the. eeuelant : 


cannot keep his stock from drifting thereon. | 
(b) that said Throop and Poe own no “privately. owned land adjoining 


- said two 40- acre tracts. | 
- He further states that the award to Throop would present al problem 
In fencing. | 
In his. application the appellant did not. mention. any. ‘tracts. ad- 
joining the land in controversy as owned by him. In his appeal from 
the rejection by the register of his application for said tracts, among 
others, he observes that Throop and Throop alleged they had. a lease | 
on SUSEY Sec. 5 and other land, “when in truth and fact this appli- 
cant is the owner of the fee of said lands.” Throop alleged in his 
_ application that he rented, among other tracts, N14N Wy,N EYSWi,, 
 SEYNWY, NWYNEY,, and S14SE1, Sec. 5,.T. 12 S., R. 27 E., 

_ though he did not mention such tracts in his application for renewal. 
Appellant does not state what tract of adjoining land he owns — 
in his appeal. If he refers to the. S14SE1, Sec. 5 he does not deny | 
Throop’s allegation that he holds. it under lease nor does appellant: . 
deny that Throop has a lease on the two forties adjoining the tracts 
in question on the west. If Throop has possession and use of adjoin: 


i ing land under lease he presents a better ground for preference than 


"mere ownership of the land. Appellant does not allege that. he 
would be prejudiced by the short tenure of Throop’s lease, it it is 
short. In any event, the prejudice would be small as Throop’ 5 lease 
from the Government i is but for a year. The so-called irregularity 

in coritour of the range permitted Keeton by the award of the land | 
to Throop as well as Be difficulties of administration are > not | 
* apparent, | : | ~ 
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In cverdanes: with: fhses' views the é flor to Throop: will not be’ 
disturbed, and the decision of the Commissioner to that éxtent is 
affirmed. The proposed lease, above referred. to, to Patterson “is 

~ returned unexecuted and. his application rejected. ‘The proposed . 
leases to Keeton and Thompson are likewise returned unexecuted 


and further action ‘on their applications will be suspended to await 


action by the lessees of Patterson. -The decision of the Commissioner _ 
is” modified accordingly and the case remanded for ee 
Ma action, | 


M dif and remanded. : 


‘MEANING OF WORDS “MACHINERY AND EQUIPMENT” AS ea 
IN CONTRACT FOR LEASE OF POWER PRIVILEGE AT BOULDER 
DAM 


“Opinion, October 25, 1938. 


Bourwm. DAM. ‘Conmract—Lnase OF MACHINERY. AND “Bquremnne § ‘FROM Unrre a 
STATES. 


‘The words “machinery: pnt Sadioment + oe * for the generation of gist 
trical energy” in Article (9) (a) of .the Contract for Lease of Power 
‘Privilege at Boulder Dam, dated. April 26, 1930, as: amended, between . 
thé United States and the. City of. Los Angeles and the Southern Cali- 
fornia Edison Company, Ltd. as lessees, must be taken to have been — 
used in their commonly accepted sense and were not intended to. embrace 

| incidental. structures of | a permanent character or fixtures attached to 
and forming part of such structures, but rather those. items: installed in 
or affixed. to such structures for the generation of power for the use of 

. the allottees which will require. periodic replacement due to ordinary use 

a and. wear.. | 


Marcon, Solicitor: 


My opinion has been requested as es the meaning of £.“inahiinery. 
and. equipment” as used: in the Contract. for Lease of. Power Privi- 
lege at Boulder Dam, dated April 26, 1930, as amended, between 


the United States and the City of Los Angeles and the . Southern . 7m 


California Edison Company, Lid., as lessees. 
Articles (9) . (a) of the contract provides: 


Compensation for. the use, for the periods of Neage thereof, bt ‘machinery 
and equipment furnished and installed by the United States, for each lessee 
respectively, for the. generation of electrical energy, equal to. the cost thereof; 
including interest. charges at the rate of four per centum - (4%) per annum, : 

compounded. annually from the date of advances to the Colorado River Dam 
- fund for the purchase of such equipment and machinery to June 1. of the 
year next. ‘preceding the year when the initial installment becomes due under 
this article, shall be paid to the United States by the lessees, severally, in 
ten (10) equal annual installments, so as to amortize the total cost (including 


| . interest as fixed above), and interest thereafter upon the unpaid balance of - | 


such total cost at the rate of four per. centum (47%) per annum. The first 
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installment payable by each. reais shall be due on June 1 next following the © 
. date the. machinery leased by such lessee is ready for operation and water is 
; available therefor, as announced by the Secretary, and the subsequent nine (9) 


: | installments shall be paid. ou Ji une 1 of each year thereafter. 


Iti 1s now necessary to determine and allocate the cost of “machinery 
-and equipment * * * for the generation. of electrical. energy” 
-and the Bureau of Reclamation seeks advice.as to whether inci- 
dental structures at the Boulder Dam. project such as “the control — 
a tunnel, the excavation and foundations for the high- voltage switch- | 
ing stations, the oil and control houses, and the steel supporting } 
“Structures: at the switching stations,” ‘should. be. ‘properly included. — 
in the term “machinery and equipment,” the cost of which is repay- — 
able separately: by. the: ee allottees. as. oe for the usé- 
thereof. | 
‘Under “Article ’ 6) of ie contract, the United Ses apie’. to 
construct a dam and, in connection. therewith construct “outlet works, 
pressure tunnels, penstocks, power-plant building, and furnish and 
~ install generating, transforming and high-voltage switching equip- 
ment. on the generation | oft the energy allocated. to the various al- 
| — Pe nye | , 
"Artiste (8) further provides: x. 
~The machinery and equipment for the generation of ‘power. will be provided 


and installed and owned by the United States. The city and the company shall 
each notify the Secretary of the Interior, in writing, within two (2) months 


after receipt of written notice from him that. diversion of the Colorado River — 


has been effected for: the. construction. of ‘Boulder Canyon Dam, as. to their re- 
spective. generating requirements in: order ‘ that the United: States. may be able — 
~ to determine the type and initial and maximum ultimate capacity of the gen- 
~ erating equipment to be installed. in. the power plant. | Generating units and 

_ other equipment to be installed by the United States shall be in sufficient number 
and of sufficient. capacity to generate the energy allocated to and taken by the 
lessees | and the various. allottees, served by each lessee as. Stated in article 
~ fourteen ° (14). hereof, upon the load factors stated by the respective allottees 
— with proper allowance for the combined load factors of all allottees served by 
each lessee. _Each lessee shall give notice to the Secretary of the date at which 
it requires . its generating equipment to be ready for operation, such notice to 
be given at least three years before said date. If a lesser number. of. generating 
units is initially: installed, the United States- will furnish: and install, at a later 
date or. from’ time to. time. on like terms, such: additional aunits as.with: the: original 
’ installation will generate. the energy. allocated. The eity and the company 
- shall ‘each cooperate with the ‘United States in the preparation of designs for 
the power plant, and in the. preparation of plans and specifications for the ~ 
~ machinery and eaupment to be installed : in connection Berets and required | 


by each, respectively. | 


Fach allottee (including lessees) shall have opportunity to. be: heard i the 
Secretary or his representatives upon the design, capacity, and cost of machinery © 
before contracts therefor are let. | | ) . 
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Under Article (10) (a) (b), the United States leased to se lessees 
“such power- plant units and corresponding plant. facilities and inci-- | 
' dental structures as may be necessary to generate the energy” allocated — 


to them, and energy for those allottees for whom they were designated SS 


the generating agencies. | | 
_ Under Article (16), , in consideration of the lease, es lessees agreed : | 


(1) To pay the United States for the use of. falling water for the generation = 
of energy for their own: use, respectively, by the equipment leased hereunder 
- {except as otherwise provided in article. seventeen (17) hereof), as follows: 


(a). One and sixty-three hundredths ‘mills ($0. 00163) per kilowatt-hour _ 
~ (delivered. at transmission voltage) for firm energy ; oo ee 
(b) One-half mill ($0.0005) per kilowatt-hour ale at dransnitasion 

voltage) for secondary energy ; 


(2) To compensate the United states for the use of five: Said leased equipment | 
as herein elsewhere provided ; and | 
(3). To maintain said equipment in first-class operating condition, including. | 
repairs to and replacmements of: ‘machinery ; ; provided, however, that, if the 
| expenditures for replacements shall exceed at any time the sum accumulated by” 
the lessees as a depreciation reserve in accordance with rules and regulations 
prescribed by the Secretary, pursuant to the Boulder Canyon project act, less. 


_ all amounts previously. withdr awn for replacements, then the rates aforesaid - 


shall be readjusted as hereinafter provided so as to reimburse the said lessees. | 
severally: for. such excess expenditures within the. term of this. lease. - ~~ 
It has been suggested that since Article (6) specifies the items to be . 
constructed by the United States in connection with the dam, all 
items other than the. dam, outlet works, pressure tunnels, ‘penstocks, 
and power-plant building should be remanded as “machinery and 


equipment” installed for the generation of energy. It is believed; — | 


however, that such a classification is neither authorized nor ‘ustified _ 
since on such a basis items which may be clearly incidental to the | 
storage and. control of water must necessarily be. Sees as ma- 


_ chinery and equipment for the generation of energy. 


_. It has also been suggested that, except: insofar as items ¢ are baieane 
| cally classified in the contract, the line of demarcation was intended 


_- to be drawn between items necessary or incidental to the storage and 


control of water and those items used in connection with the develop- 
“ment of power. Such a view finds a basis in the. fact. that under. 


the contract the United States retains | full control. of the water at 


Boulder Dam whereas the generation of power is in the hands of the — 
lessees. The contract does not. ‘purport, to sell energy. but merely 7 


grants to the lessees the: right to use ‘falling: water for the genera- 


tion .of energy. Accordingly, ' it is argued that ‘the terms “ma-_ 
chinery and equipment * * | 
energy” was intended. to. include all items, other than those specified | 
under Article (6) as appurtenant to the. dam, which are not: inci-. 
dental tothe storage, control, and eel of falling water for r the 7 
Dppcn tasted vere 56——27 re 


_* > for the . generation of electrical 
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generation of power. Such a ‘eotistruction: however, is nob only — 
anomalous, since it would | require such relatively permanent items 


as control tunnels and switching station foundations to be classified. 


as “machinery and. equipment,” but is also inconsistent with provi- 
sions of the contract which indicate ai ey intent and which. T 


_ believe to be controlling. 


«dt 16 my. opinion that the andes “machinery ‘and equipment 
ee ‘for the generation. of: electrical energy” were not. intended | 
to jaa incidental structures of a permanent character or fixtures 
attached to and forming part thereof but rather those items, in- — 


is stalled j in or affixed to. cack structures and used in connection ait the 


_ development of power for the use of the allottees, which will. require a 


“periodic replacement. due to’ ordinary use and wear. This is indi- 
cated by the use in Articles. (6) and (9) (a) of the words “furnish 


and install” with reference to “machinery. and equipment” whereas: 
the permanent structures specified in Article (6) are to be “con- — 


structed.” Also, as used in Article (8) of the contract,’ the. words. 


. “machinery” and: equipment” obviously mean ~ “apparatus” and NOt? <a 


permanent improvements or structures. ee 
_ This conclusion is further strengthened by ‘the fact. that saitiee oe 
. Article (9) (a), the provision - under which the question here being . 

considered arises, uot only must the total cost of the generating 


machinery and equipment be repaid in addition to payments for the . 


use of falling ‘water but it must be amortized in ten equal annual 
~ installments, “although: the Boulder Canyon project. act merely im-— 
- poses a limitation of fifty years within which the costs of the project : 
must be repaid and the rates for the use of falling water were fixed 


_. In the contract with that limitation in mind. The only logical Tas 7 
- tionale of that provision of the contract (Article (9) (a)) would 
seem to be that the items contemplated for inclusion within the cate- 


_ gory of “machinery. and equipment” were expected to have a rela- 
tively short economic life and that it was, therefore, deemed. advis- — 

able to. pr ovide for the reiinbursement to the United States” of the 

cost. of those items prior ‘to the time replacement, would be necessary. 
It is accordingly my opinion. that. the words ‘machinery and equip- 


ment” must be taken to have been used in the contract in their com- 


~ monly. accepted sense.’ Control tunnels, the foundations for-the high- | 
voltage switching stations, and the oil and control houses EPO to. 
be relatively permanent facilities and should not be classed as “ma- 


_ chinery and equipment ” Tt is suggested | that the classification of 


oh other items (except those specified in Article (6) of the contract as : 
Zz appurtenant to the dam) be determined in accordance with generally — 


| -accepted accounting practice, insofar as. such Practice, 3 is consistent : 
- with this Seon | “ : 3 be peer dgl 
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“However, aus. bins — already indicated, not sit: items eniee may be’ _ wa 


classified as “machinery and equipment”: are amortizable under’ 


Article (9) (a). The cost of only those items of “machinery and_ 


equipment” which are used for or in connection with the development: 
of energy for the use of the power allottees is repayable to the United 


States by the allottees under that provision. The cost of items of: 


| “machinery and. equipment” which Serve a pur pose in addition tor 
‘their use for the ‘generation of eS should be. allocated: 
: proportionately. . . : toe 


Approved: October 25, 1988. 
‘Harry Suarrery,: 
Under Soretary. 


A. T. WEST AND SONS © 
= Decided November 2, 1998 


i Grazie AND: ‘Gracia: Lanps—Wamee Rrawrs—Base PaoveRry OF “Averacant: 
FOR GRAZING LICENSE. & 


‘Where a water hole is not one of ataral: occurrence but hee ‘been developed: ae 


entirely by human agency, it is not a water hole within the meaning of .. 


the. Executive order of April 17, 1926, and, . if owned or controlled by an - 
: applicant for a grazing license, it may be. TeCenieds as base ‘roperty 
for such. license. : 3 iy | | 


- PUuBLIc Lanps—W ater Riewrs—HXEcurive ORDER or APRIL 17, 1926. 


The Executive order of April 17, 1926,. does not. apply to water. which, in its 
natural condition, does not. Turnish. or: retain: a supply, of. water available 
for public. use. oh . 

“Where lands ‘contig: waters to which’ the Executive order of April 17; 
1926, is not™ applicable have been | included in a. erm Order of’ —_ 
‘Interpretation, such order should be revoked. 

Departmental Order of Interpretation No. 208, issued “August. 22, 1984, pur- : 
‘suant to- Executive order of April 17, 1926, revoked, Santa Fe Pacific - ae 

| RR. Co. (58 1. D. 210). cited and applied. . | | my the, een, 


PusLic Lanps—Exrncr or “WITHDRAWAL. ORDER | ON. Vegrep Warer cues. Sad ee 


- Under. the provisions. of section 2340, Revised. Statutes,. embodying section 17 See 
of the act of July 9, 1870 (16 Stat. 218), subsequent disposal or with | 
drawal. of lands containing waters, the rights to which have vested or 
accrued, are subject to an easement oo to ermit of the continued : ge x 


use of such waters, 


Barnes v. Sabron, 10 Nev. 217; Oliver v. Agusse, 132 Cali 297, 64 Pac. _ 410,, ole: 


cited: and applied. Te 
SLarrery, Under Secretary: 
An appeal has been taken = ALT. West “Wesley west) Henry. West; 


' ; Karl West, Berry West and Alice West Chesley, referred to in’ ‘the. - noe | 
proceedings as A. ie ce and Sons, from a decision of : an. examiners, oe 
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Division of Grazing, relative to 1938 grazing licenses in Arizona 
Grazing District No. 4. The appellants’ application for a 1938 
— license was denied in part by the regional grazier and an appeal was 
taken pursuant to which a heari ing was ordered at Safford, Arizona, 


on May 17, 1938, before said examiner. At the hearing J. BE, George, ‘ 


J.P. Christensen, Art Lee, and M. E. Earven, holders of licenses on 
| allotted lands adjoining or in the vicinity of the lands allotted to 
the HE perants, under their license, were allowed to enter as inter- 
-veners. ‘The hearing was held on the date and at the place specified 
_ and all of the parties appeared, either in person or by counsel.. On 
May 25, 1938, the examiner rendered his decision wherein he modi- 
fied the decisions of the regional grazier only to the extent of re-— 
defining the boundaries of the allotments granted to the respective. 
parties under their licenses. It is from this decision that the present | 
appeal has been taken. 7 
It appears from the record that: the region is one in which it is 
difficult to determine the lands which can be properly serviced by the 
waters of the various parties, and that there has been considerable - 
controversy over the allotments heretofore granted. ‘There appear to 
be certain canyons and ridges that traverse the area and that serve 
as effective barriers to the migration of livestock. These barriers 
limit, in some cases, the service areas of the various waters. In view 
of the difficulties attendant on a determination of the Jands which 
the parties are entitled to use and of the lands which can most readily 
and practicably be serviced by these waters, it would be difficult for 
the Department to attempt to state that the present. allotments are - 
improper, provided proper consideration had been given to the base — 
properties of the various applicants. However, it appears that due 
consideration has not been given to a certain watering place which | 
‘is claimed by the appellants and therefore it is necessary for the 
cases to be remanded for further consideration and adjustment: of 


a the allotments by the regional grazier. 


. ~ The record shows that the appellants are cians ownership eae _ 
fe oueol of a water hole or seep known as Johnny Creek Spring and 
- located in the SEYNEY Sec. 12, T.58.,R. 26 EB, G&S. R- M. 


oS Both the regional grazier and the examiner have failed to recognize | 


was withdrawn as a. public water reserve. 


this water as base property of the appellants for the reason that it 
However, the examiner — 
states in his decision that the appellant “may file with the record, 
_ for consideration of the Secretary, such evidence as he may desire 
in support of his claim of possession and beneficial use of the waters 
in question and the improvements made by him, together with record 


evidence of his’ compliance with the State law pertaining to the: 


initiation and maintenance of the. rights asserted by him.” 
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The records ae the Dapeened show that the SEYNEY, Seéc: 12, T. 


- 5S.,R. 26 E., on which the water is located, was designated as Public ce 


Water Reserve No. 107, by departmental Order of Interpretation No. 
908, issued August 22, 1984, pursuant to Executive order of April 17, 


1926, It appears that the water hole is not one which is of natural _ 


occurrance but was developed entirely through the efforts of the ap- 
pellants. It also appears that it has-been continuously maintained _ 
by the appellants since 1887 and that in order to be properly used it 
has been necessary for them to clean the water hole and maintain — 
~ fences around it to prevent its being damaged or destroyed by live-. 
stock coming there to water. The evidence shows that it is a per- 


manent water and has never been dry since first used bye the eppe ante a | 


in 1887. : * 

The ee also shows that-o on February 24. 1933, A. 7. West filed 7 
with the State Water Commissioner an ‘application. to appropriate _ 
this water, alleging use since 1887, and that the application was with- 
drawn upon advice of the Commissioner that no appropriation was ~ 
necessary in view of the provision. of section 2, article XVII of the 
Constitution of Arizona to the effect that— | | 
All existing rights to the use of any ‘of the water in: the State for. all igenat and — | 
beneficial purposes, are hereby recognized and confirmed. : 

This would serve to show that all necessary steps have been taken 
to insure the right. to this water under the laws of Arizona, and that 
such right 1 is acknowledged by the State. — 

It is significant that the water 1s not. a spring’ or water hale: in’ its 
natural condition, but on the contrary appears to have been developed 
and maintained entirely through West’s efforts, and it is therefore not. 
of a type similar to that contemplated by ‘he withdr awal of April 
17, 1926, supra. In Santa Fe aiid Feailr oad Co. Ave I. D. 210, a a 
the Department said: | 


It is. not believed that said order contemplated: the withdrawal: of tr acts con- 


taining miere: dry depressions or draws which do not, in their natural condition, 


_ furnish or retain a. supply of water available for public use.. Such a tract is 


| not land. which “contains a spring or water: hole” in its natural condition, and © 
it was not intended to withhold such land from acquisition by a person who. 


has, by his. own efforts, provided artificial means for eile flood waters: 
| thereon: | ; | : | 
Under this ale: and. upon the evidence anes iti is s the perce 
- of the. Department that the Johnny Creek Sonne 3 is not:a water hole © 
_ within the meaning of the Executive order of April 17, 1926, and that: - 


Order of Interpretation No. 208, issued, August, 22, 1934, should be. = 
$y revoked, - 


~ Without attempting to decide the ‘extent of West's rene to the . 


fe water as it may be governed by the measure of his beneficial use, ib a 
‘ pepe! that, insofar as West’s ownership or control is concerned, it. 
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is sufficient to entitle him to claim the water as base property and 


to such amendment. of fis oe or allotment as may be warranted 2 


thereby. | 
It might be dontendea ane sitioush West may have a sufficient 


| tile to the water, the Se deawal of the land on. which the water is - 


located would prevent the beneficial use of the water as long as the 
withdrawal remains outstanding and would justify the refusal of the 
regional grazier and the examiner to consider this water as base prop- 
erty. In answer to this it may be pointed out that once a water right 
- has been obtained the co: seated: use of the water is insured by 
the provisions of-section 2340, Revised Statutes, embodying section 
AV of the act of July 9, 1870 (16 Stat. 218), which reads as follows: : 

‘Rights subject to. vested and accrued water rights. All patents: granted, or 
. ‘preemption or homesteads allowed, shall be subject to any vested and aécrued 
“water rights or. rights to ditches and reservoirs used in connection: with. such 
“water. rights, as may have been acquired under, or recognized by. section 51 
(section. 2339, R. S. ) of this Title. ‘[Parenthetical matter supplied.] ? 
Under these provisions, a subsequent. disposal or withdrawal by 
a thé Government, of the land on which the water is located would be 
subject to an easement sufficient to permit of the continued use of the 
water. Barnes v. Sabron, 10 Ney, 217; Oliver v. Asgasee, 132 Calif. 
297, 64 Pac. 410. | 

Ii: appears that. the Pere of. the J ohnny Gis Spring as” 
- base property of the appellants. will require augmentation of their 
allotment and a readjustment. of the boundaries of the. allotments of: 
the other parties. For this reason, the case is remanded for pro- 
cedure in accordance with the above-stated views. Also the Division 


of Grazing will prepare and submit a suitable order for revocation _ 


of Order of Interpretation No. 208. 7 | 
Renan. 
GEORGE ©. VOURNAS 


Decided November 10, 1988 


7 Cia AND Gas Tnases—MINeaat, Leasina Act—~Powsn OF SECRETARY. 
- Normally an application for an oil and gas lease. under the Mineral. Teasing ai 


Act is in the first instance considered by the Commissioner of the General e | 


~ Land Office. If the decision is- adverse to the applicant, he has: a right - 
to appeal: to the Secretary of the Interior. However, the Secretary is not 
| obliged to discharge his responsibility for the issuance of leases under the we 
statute only. by way of: appeal. He may assume Jurladiction. at: any stage - 
| | of the ‘proceeding and of his own motion. | : 
Om anp GaAs LgAsEsS—MINERAL LWASING. Act—Srarurory Constnvertox—Puo- - 
‘DUCING OIL on Gas Freq. — 3 


- Section 17 of the Mineral Leasing Act provides that lands which are é known” 
or believed | to contain oil or gas may be leased by the Ree eny of the 
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Interior by competitive bidding, but that. the person first making applica- i 
tion for a lease. of lands “not within the known geologic. structure of. a 

| producing oil or gas field” shall be entitled to a preference right over others 

to a lease without competitive bidding. An application for an oil. and gas 

- ‘lease without competitive bidding of Hast Timbalier Island and adjoining 

i islands. off the coast of Louisiana stated that the islands were not within 

the known. geologic structure of any producing oil or gas field.. Nine _ 

_ months prior thereto a well was completed at a point 915.feet from East 
a ‘Timbalier Island, was brought into production.. It continued to: produce 
_. for two months, when the well clogged with sand and production tem- 
‘porarily. ceased while the obstruction was being removed. Another well . 


is. being constructed. at a distance of 540 feet. from the island. . The ‘Direee 


. tor of the Geological Survey. reported to the Commissioner of the Gen- 
B, eral Land_ Office that the island is within the known geologic structure of 
the Timbalier Dome oil field. Held: An oil'‘or gas field which has PIOg, 
duced oil or gas and is capable of further production is. ‘a “producing oil} 
. or gas field” within the “meaning “of section 17 of the act of February 25, 
1920, as amended, ven though production has ceased. Thus, even if it 
be. assumed that at the time of the filing of the application for a lease in» 
this case, neither of the two wells may have been producing, the islands are 
within the known | geologic structure. of a producing oil field and cannot 
be leased. without competitive. bidding. - : : 


Om AND GaAs Lmashs—MINERAL “LEASING. Acr—Kyown ‘Grovosre STRUCTURE. 


2 Whether. the lands involved. in an application for an oil or gas lease under 

the Mineral Leasing Act are or are not within the known. geologic struc-. 

| ture of .a- producing: ‘Oil field is ee as of. the time: of the > filing: of the 
application. Pe a , _ 7 | 


| Om AND Gas. LEases—MINERAL ‘Lmasine Act—KSown Gnotoate. SenveroaE— 
ne WITHDRAWAL FROM NONCOMPETITIVE LEASING: : | a 
Prior to. the filing of an application. for an oil and gas lease under section LT 
oo of .the Mineral Leasing Act without competitive bidding,. the Secretary of 
the Interior had found that the lands involved were within the known | 
geologic structure. of a. producing oil field and should be offered for leas- — 
. ing by competitive bidding. Held: As a result of the Secretary’s finding” a 
the lands were - withdrawn ‘from leasing except by. competitive bidding. 
Hence an. application filed. thereafter was in any event a futile attempt: to 
gain a. preference tight over others to a lease without. COME Hans: pidgne: 7 


: -Toxus, Secretary: : wns Ds ae 
George: C. ‘Vourtias, a. Toone of £ Washington, D. GC, “has applied 
for an oil and gas oe without competitive bidding of "Bast Timba- 


lier Island and adjoining islands between Grand Pass Timbalier and — 
~ Raccoon Pass off the coast of Louisiana. -His application was filed — 


. in the office of the. Commissioner of the General. Land: Office” on 


October 21, “1988. ~~ a —_ oor _— 
Normally, this application oni in the first eer bs entra, 
by the Commissioner of the General Land Office. If his decision were 


| | adverse to: the. applicant, he would have a ‘right. to appeal to the: 7 - : - 
Secretary of the Interior. Regulations of May 7, 1986 (55 I. D..5025..... 20° 


oe ape Rule 74, : of Practice ae L. D. 54%, a However, 
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the Mineral Leasing Act places PeapORMbilieg for the: issuance “of ieee 
thereunder on the Secretary. Section 17, Act of February 25, 1920, 
as amended by Act of August 21, 1985 (41 Stat. 487, 448, 49 Stat, 674, 
676). The Secretary is not obliged to discharge that responsibility 
only by way of appeal. He may assumie jurisdiction at any stage of © 
the proceeding and of his own motion. West v. Standard Oil Co., 
O78 U.S. 200, 218; Knight v. United States Land Association, 142 
U.S. 161, 177, W 8. "Accordingly, I have assumed original jurisdiction : 
to consider and dispose of this application. © 
| - The relevant provisions of the Miner al Leasing Act. are ‘eas: 
7 Sec. 17. All lands. subject to disposition under this Act which are known or 
believed to contain oil or gas deposits, except as herein | otherwise. provided, 
- may be leased by the Secretary of the Interior * *- * to the highest respon- 
-. Sible qualified bidder by competitive. bidding under general regulations. = 

That the person first making application for the lease of any lands not within 

any known geologic: structure of a producing oil or gas field a * * shall 

be entitled to a preference right over others Lae a. lease of such lands without 
competitive bidding * * aa a 

The application requests a lease without competitive picaiee aa 
states that the islands described are not to the best of the applicant’s 
knowledge and belief within the known geologic structure of any 
producing oil or gas field. The islands are the very same ones in- 
volved in my decision in. John F. Richardson and Charles Ff, Con- 
saul (56 I. D, 354). In that case, Richardson also applied for a lease 
without competition and claimed the lands were not within sucha 
structure. And 23 minutes later Consaul did likewise. On July 14, 
1988, the Commissioner denied both applications. | On July 29, 1938, 
T affirmed the decisions of the Commissioner. In my decision I sald : 


a * Re the facts indicate that those lands are within a ‘known structure. 

Prior to. January 27 of this. year, the Gulf Refining Company completed its so- 
called No, & well in Timbalier Bay, at a point 915 feet from East. Timbalier. 
‘Island. On January 27, the well was brought into production and continued 
to produce oil until the end of June. The well then clogged or-filled with sand 
and production has temporarily ceased while the obstruction to the flow of oil 
is being removed. The company is Dow constructing another well in the bay,- 


called No. 4, at a distance of 540° feet from the island. Moreover, the Director ae 


of. the Geological Survey reported to the Commissioner. of the General Land - 
Office that the island is within the known Beolgere s structure of. the Timbalier 


Dome oil field. a 7 . | . 4 oe 


My finding of fact is that the lands involved are within the known geologic = 
structure of a producing oil field. * * . East. Timbalier Island and the - 


‘adjoining islands between Grand Pass Timbalier - and Raccoon Pass. should - 

immediately be offered for leasing by competitive bidding under seal. a 

On August 19, 1938, Richardson commenced. an action against the — 
| Secretary of the Interior i in the Distec! Court of the: United eee | 


BB) ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR | — 893° 


for the District of Columbia, seeking a writ of mednieds compelling 
the Secretary to issue to him an oil and gas lease of the islands. The. 
“Secretary moved to dismiss the action on: the ground that the com- 
 plaint failed to state a claim against the defendant. The-motion was 
‘argued before. J ustice O'Donoghue on October 21, 1988, and at the 
close of the argument the court granted the miotion.. In’ ‘the ‘course 
of orally stating his decision, the court: said that his: ruling would 
have been the same had Bian filed an application. after the Gulf _ 
= Refining Company well stopped flowing at the end of June. Richard- 
“son was represented. at the argument ae the motion by Eugene D. 
_ Saunders of New Orleans and W. ‘Cameron. Burton of Washington, , 
~  D.-C.; the latter is an office associate: of the applicant, George Oe 
Vourmaad All of them are attorneys of record for Richardson. | The 
¢ proceedings ‘before Justice O'Donoghue terminated. shortly : ‘before 
“noon, At 3:22 p- ma. of the same day Burton filed the peptioainen of 
“Vournas which is now before me for. disposition. | 
- In my decision in the Richardson- -Consaul. case, I T found : as. a fact 
that the islands were within the known geologic structure ofa. produc- 
ing oil field. I accordingly: held that the islands must be leased by | 
‘competitive bidding. ‘That decision has been sustained by. the ruling 
of Justice O’Donoghue dismissing Richardson’s action. Whether the 
lands involved in an, application for an oil or gas lease are or are note... 
within the known geologic structure of a producing oil field is judged 
as of the time of the filing of the application The only conceivable 
- “difference between the facts in the Richardson case and this is that at 
the time Richardson filed his application one of the Gulf Refining © 
_ Company. wells was still. producing oil, while at the time Vournas 
- filed his application. neither well may have been producing. Under “A 
Justice O’Donoghue’s ruling and departmental decisions any such 
difference would be immaterial. oss v. Schendel, AY 6287, unre- yc 
ported, March 24, 1924, cand Kermit dD. Sard = I. D. baad ‘In n the 
= Scere Consaul case, I said: |. — | - 
It is argued that because the two wells of the Gulf Refinng Gonmpane.< are not: | 
now producing, the: area, cannot be said. to be within “the known geologic struc-. - 


ture of a producing oil * * * field.” To. construe the statute so literally | 
--would be’ absurd, - “Any temporary cessation in the flow of ‘oil would serve to. | 


defeat. the obvious purpose of the statute to grant the rewards of a noncompeti- — 


| . tive lease a those. venturing into “wild cat” areas. The words “producing : 
oil * * *> field” were plainly. intended to encompass this. case. . Production... ~ 
| has merely been interrupted, the field is capable of production. and the: applica- 
tions of the appellants were filed three months after public newspaper announce- . 
.:; Inent of ine flow of on from the well of the Gulf Refining i al | 


1See Payne v. Centrat Pacific Ry..Co., 255 U.S. 908; Payne vy. New Mesico, 255 Ue 8. 
367; Wyoming Vv. United States, 255 U. 8. 489; Santa Fe Pac. R. R. Co. v. Fall, 259. 
- U. 8. 197; Departmental Instructions (48 L. D. 98) ; A. WwW. Mason (48 L. D, ene and 
we Charles Rt. Haupt (48 L. D. 355, paee) 
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hh Moss ¥. Schenaet, AL 6287, a ie decided March. 24, 1924, the Depart- 
“ment held: a pas a 2 . eee 
. “Phe apolieant Moss. ee eeu ae alleges that. ihe ipuas were iii ‘at ‘is 
-. time of his application, within a producing: field,.as all wells in that field 
which had produced either oil or gas, were. not producing, but were ex- 


Me / hausted, me wells abandoned and the casing pulled and the ‘wells : : 
" plugged, * * * ~The records disclose that: the. ‘Torehlight. field” was - a 


known aaa field long before the passage of the. leasing act, and’ ‘Was SO. 
: defined long. prior to the filings by. ‘appellant or Schendel.. The Department 


is also. aware that large oil. companies which have peen operating in the _ 


_. field did abandon it -in 1928, as alleged, but is not convinced that such 
_ abandonment warrants a ‘redefinition of the structure or. the revocation of 
the classification. of the area as a producing field at this’ time. ‘The term | 


“producing oil: or gas field”. as used: in section 13 of the leasing act must ° 


/ . be construed to include areas in which there has been production and which 
are capable of producing more oil, otherwise cessation. of ‘production - ina 
_ given. field because of a str ike or other external. matters would render areas 

which were clearly oil bearing, subject: to prospecting operations and, when 
~ oil was brought in, the reward for discovery. provided in section 14 of the 
act would be improperly conferr ‘ed in a case where. such | discovery. was not 
essential to the determination, already. made, that the land was. valuable 
for oil and gas deposits. | Until further showings are made. which are 
persuasive that: the area does not still contain. valuable deposits of oil, 
the field will not be redefined.” _ i 


‘The language in, section 13 - of the: statute ‘this: ene ig -aibstantially the 
same as that used. in Section 17 and the sound ‘Principles. announced are ap: 
plicable to both. . ae ee ae | 
“It follows that even if we assume that at ae time pandas filed his. 
| application no oil was flowing : from the Gulf Refining Company wells, 
he is not for that reason 1 alone entitled toa EPrer rence right, toa lease ie 
without. competition. » 7 | 
Moreover, as a. aie of my abioun cacon | in +h6 Aohande ye Con: 
ae saul Case that the islands are within the known geologic : structure of 
8. producing oil field, the islands were withdrawn from leasing except — 
“to the highest responsible qualified bidder by competitive bidding.” 


-Vournas filed his’ application after that withdrawal was effective. _ ; 


77 Consequently, his attempt to gain a “preference right over others toa. 
lease of such lands without competitive bidding” was in any evenb 
futile.. Section 17, Mineral Leasing Act, supra, H. A, Hogitins (50. L. oe 
D. 218) ; Lineoin- Tia. OW Company (51 L. D. 235); os 
2 The application is denied, subject to the right to move fers Tre- 
~ hearing pene to Atle 8B of the Rules of Practice. (51 Le DS, 
(547, mee 20 Ee cana eS ee es 

| : goats denied. 
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Ow MsaioN FOR g REHEARING 


Opinion, Tanuary 2 Gp (1989. 


a | Starrenr, Odden Seoretary: = : ar aa er 
. By decision of November. 10, 1938, “the” ‘Depitianink: rejéoted ie re 


7 application of George C. Vourae for an oil and gas lease without 


competitive bidding of East Timbalier Tsland: and. adjoining islands. ae : 
between Grand Pass Timbalier and Raccoon Pass, off the coast ss a 


Louisiana. d 
~The application has en filed’ on. ae 1, 1938, The sonore of | 


rejection. were: (1) that although no well might have been producing — cs 


— oil-on or near the island when Vournas filed his application, one of 


the wells of the. Gulf Refinmg Company had been producing oil a 


short time before and the islands were within. the known geologic 


‘structure of a producing oil field; and (2) that the application. was 


filed after the islands had been withdrawn. from leasing ents “to the = 
highest responsible qualified bidder by competitive bidding.” | 

On December 2, 1988, the. applicant filed a motion for rehearing. 
But on December 10, before the case-was reached for determination, 
he filed a. withdrawal of his motion for. tehearing. and of ns. lease 
application, ot | : 7 

The motion for eae. 1s sess disniisied. the case Is closed, 
and the record 3 1s returned to ne General Land Office. ou tes 


‘PROTECTION oF INDIAN OCCUPANCY oF ‘MINERAL LANDS 
- Opinion, November 28, 1938 


INDIANS—OccUPANcY OF Posie Lanns—Puornomon—Nacessiry OF. Anrurrs o | 
To OBTAIN ‘TITLE. : «4 | . | | 


“Under the holding in. the case. of Grane Vs: ‘United Biotec: 261 vu. 5, 219, 5 and: ie, 
- the rulings of the Interior Department, Indian occupancy of public. lands 
is entitled to be protected against adverse disposition of the lands, whether = 


> or not. the Indian ‘occupants are: - privileged to oh title to the lands 
- -oceupied.. e 3 3 . &, See =. 4 


ss * Inprans—Occuranoy OF ‘Pustic Lanps—Manmran LANps—Piiorect10w. 


No grounds exist for a distinction in. the protection accorded Indian occupancy | 
of public lands. because the lands: occupied are “mineral rather than non- -_~ 
mineral. oe fe 5 . te a, eae a: 

. LypIaNs—Occupancy, OF ‘Pusutc Lawps—Apvense Parent: TO ‘Movmnar, “Lanps— a 
_REMEpY. oe ad, ee : 3 ye Ga Oe 

“Where ‘mineral lands have been patented to. an aavetee parts without pro- : 


tection: of the Indian occupants thereon, action may be taken by the United. | 7 : 


_ States to modify the patent to exclude the Jands occupied or to obtain a 
declaration that the title is Subject tothe occupancy rights of the Indians, | 
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Gxneriancn or Danes encore OF Lierrarions—APPracannsaTy TO ACTIONS 
To Prorsor InpIAN OccUPANCY. ~ : oo | 
The act of March 3, 1891 (28 Stat. 1095, 1099), iin to Six years. the time 


within which actions may be brought by the United States to annul » Me 
patents does not apply to actions bys the putter States te protect the. right ee, 


of. occupancy of Indians. 


Mancow, Solicitor. 3 | 
You referred to me for opinion the quston raised by the Indian 
“Office whether the decision in the case of Cramer v. United States, 961 
_ U.S. 219 (1923), protecting Indian occupancy on public lands, wine | 
dn that case were nonmineral, can be considered to include Indian | 
occupancy of mineral: lands, anid if not; whether any protection can — 
‘be accorded to. Indian occupancy of mineral lands. oo a | 
necessitates a close analysis of the Cramer.case.. 
In 1866 Congress granted to the Central Pacific Pala a series of | 
:odd- numbered sections of land, excepting ‘such lands as were “re- — 


served” or “otherwise disposed of,” and. patent was issued therefor in 


1904. The United States brought suit, approximately fifteen years 
later, on behalf of certain individual Indians to cancel the patent. 
7 insofar as it covered lands which had been occupied by the Indians. 
The Indian occupancy was found to date from. 1859, and to consist of 
substantial improvement. and use of the land. The Supreme Court 
held that the patent should be canceled insofar as it covered the lands 
in the actual occupancy of the Indians as such lands were “reserved” 
“otherwise disposed of” at the time of the Brant, Jn reaching this 
eee the court reasoned as follows: , 
LAG: the time of the 1866 grant to the railroad the aiidiats nad no 
right to acquire title to the public lands occupied by them, the first 
act granting this right being the act of March 3, 1875 (18 Stat. 402, 
420). Nevertheless, it has been the policy of the Federal Government 
to protect and respect the Indian right of occupancy until that right 


ea was interfered with or determined by the United States. . 


.  & The right of occupancy protected by the United States is not | 

oly. nomadic tribal occupancy but includes the occupancy of indi- — 
vidual Indians who have settled on the lands to make an independent 
living. In fact, the agricultural occupancy of lands by individual 


| _ families is particularly deserving of protection by the United States, . 


in. view of the policy « of the Government to Sicoulage such settlement 

and independence. - 

8. The policy of protecting dis occupancy of individual 1 Indians on 

| “public lands has received strong support in the rulings of the Interior 
Department, as shown in the instructions issued by that Department 


to its field. officials, and in the cases decided before the Department — o 


in which Indian occupancy was protected against the grant or ' patent 


e of lands | to adverse parties. 
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ae The fact that the che of occupancy oF the Tpdiake hs not been = ae 


recognized in any statute or other formal governmental action is not 
conclusive, siuce the right is based upon a settled governmental policy. — 
_. In. view of this policy, the possession of the public lands. by the 

' Indian occupants must be considered to: Bes: with the implied. consent 
of the Government. | 


5. The statute limiting. to six years. ne foe within ah suits. may _- 


Es te brought by the United States to annul patents. (act of March 3, 


| - 1891, 26 Stat. 1095, 1099) does not apply to suits by the United States : ; 
to protect the right of. occupancy of individual Indians. That stat- 


ute is designed to conclude the United States itself and not the rights . 


of third persons which may be protected magn action PY ae : 


United States. 
It should be noted that dic Supreme Gani in setting forth its 


reasons for its conclusion made ho distinction. as to the kinds of 


public Jands which might be occupied by the Indians. . On its face 


the reasoning would be as applicable to mineral lands as to non- 
mineral lands. No such distinction would seem to be necessary De = 


there is some action. of Congress which necessitates it. . 
Congress has passed laws which distinguish mineral. Jands from. - 


other public lands by reserving such lands from disposition except. 


in the manner provided by the mineral Jaws, and until comparatively 
recent years Indians were not privileged ander the laws to-obtain title . 


* oy to mineral lands. The question may then arise whether such mineral 
— Jand- legislation i in any way altered the policy. of the Federal Govern- | 


ment to. protect the occupancy of Indians on public lands... “This 
question. is amply answered in the negative by analysis of the Cramer 
case and the rulings of the Interior Department which demonstrate — 


that the Government has recognized an interest in the Indians in the vs 


lands they have occupied and improved which is unaffected by legis-. 


lation for the final disposition of the lands occupied (whether or not. — 
~ such legislation is limited to lands not “otherwise disposed of”), and 


which is protected whether or ‘not the Indians are shereelvee able to | 

obtain the title. | 

- The court in the Cramer case spine out, as auaslaidie Gicsted: - 

| that, there was no way by which the Indians could obtain title to ‘the 

lands they occupied at the time of the grant of the Iands to the rail- 
road. Yet, their occupancy was protected against a specific grant off — 


lands by Congress because of the implied consent:and policy of the: 
Federal Government. See also Cramer v. United States, 276 Fed. 7% 
—(C. C, A. 9th 1921). - On May 31, 1884, the Interior Department pro- — 

‘mulgated regulations (3 L. D. 371). directing field officials to.refuse 


al] entries and filings. where the lands were oceupied and improved by 


Indians. ‘These instructions applied to al] types of entries and filings: = 
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a and to all: Tams sithougn at the time of the instructions the only : 


: - Indians qualified to obtain title to the public lands upon which they 
had settled. were Indians who had. abandoned their tribal relations - | 


and were otherwise qualified under the act of March 8, 1875. - These | ae 


_-_mnstructions were reissued in 1887, in order to obtain ‘stricter com 
-pliance and thereby prevent continued : dispossession of Indian occu- — 


- pants by white men. In 15 L. D. 19, these instructions were applied 


“to protect the occupancy of a tribal ‘member dating from 1872, and 


- “it was there held that the Indian occupant had obtained an Ginchoate oe, 


interest” in the lands by virtue of her occupancy. In 16 L. D. 15, the ~~ 


Department determined, as a first: and separate question, that lands 


jn the cultivation and improvement of certain Indians should be pro-.- 


tected against patenting to adverse parties before ‘it considered. the | : 


| question whether or not the particular Indians involved. were qualified _ 


to obtain allotment of the land themselves. The occupancy of public 


- Jands: as a village by the Quileute Indians was protected (16 L. D. 
- 209), although there was no means by which the tribe could obtain 
title to the village site. In 19 L. D. 518, it was held that the grant to 
a State of swamplands’ in 1850. was subject to the prior right of 
occupancy of the Indians. At the time of the grant to the State in 
1850, there was no law permitting the Indians to obtain title to the 
dands:- ‘In holding in that, decision that. no patent could be issued to 
- the State so. long.as the Indian occupancy continued, the Department 
- cited and followed the reasoning in the case of United States. v. 
Thomas, 151 U. 8. 877. In another decision protecting the occupancy 
of an Indian against. adverse homestead. entry (30 L. D. 125), it was _ 
‘specifically stated that “the qualification of the Indian or his purpose 


- | 7 to: obtain: title to the lands” were. not involved in the case. . Similar ~ 
"protection. of the Indian right. of occupancy occurs in 12 L. D. 516 


and 13 L, D: 969. Land granted to the State in 1889 and sold by the. 


- State in 1892, was held (83 L. D. 454) to be not: properly granted to | 


the State, in view of the open occupancy by an Indian, although the: . 


~~ ‘Indian did not apply for an allotment of the lands. a 1908. The | 


“established. policy” of protecting the interests of Indians in lands _ 


a . occupied “prior to initiation. of rights under the various. public: Jand, | 7 | 
-.. Jaws” is reiterated in the recent decision in 53 I. D. 481, at 489. _ 


-In view. of the foregoing, this Department would. break tout its 


Pet, « own precedents if it held that- Indian occupancy could be protected : ws 


only where the. Indian occupants. were eligible. to obtain title to the 
lands they occupied. It is my opinion that the principle ee 


. Cremer case and the rulings: of the Department necessitate a holding» fe 


that: the Indian right of occupancy should be Pee whether or | 7 
oe not, the occupENey: ¢ occurs on mineral lands. a ne a 
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Ait appears ‘from thie files ons with this sednbet for an . opinion ee 


a Pe the particular. case underlying this request: involves an occupancy - | | 
> by Indians for three generations of lands in California which were — | 
>. patented to: mineral entrants in 1915. Tn view of the long, substantial. Sea 


and open occupancy: by: the Indians of this land at the time of the * ; = 
patent, itis evident that the action of the Department in patenting ~, o 


the land was not in conformity with the policy of the Government or. 
_ the Department’s own instructions, and that an injustice was done 
to the Indians. This situation was aggravated by the fact that at 
- the time of the issuance of the mineral patent an application by the 


Indian occupants for an allotment of the lands was before the De- | . 


partment but had been overlooked. | Since that date this Department 


. has at intervals sought to palliate the injustice by attempting without : : | 
“success to purchase lands for these Indians. Atnotimehasaconclusive BS 


analysis of the rights of the Indians been made. In 1915, the Depart- 


Ment of Justice was requested. to. investigate the case, but the. only : : . 
determination then made was inconclusive. It consisted’ of.a para- > 


graph ina letter from the United. States J Attor ney, at San Francisco, | 
© reading as follows: : 


o. doubt arises’ in’ my mind. as i whether: a court. of equity would cancel a core 


get aside a mineral patent after a contest had been made and a final. determina-- : 
tion ‘made as to the kind of. land, merely upon the grounds that the. Interior | 


| | ‘Department © had overlooked. an ‘application that was pending relative to an i 


| Indian allotment. ae understand that. mineral lands are only disposable under - 
the mining laws. If this aeumepton | is true could the Interior Devas iran have : 
* made the allotment? ~ | 


This statement idicates that ‘the: ‘United States, Mastney: neraly i 


: ~-Yaised . the question whether. the Indian was entitled to the allotment. Sas 
_ of the land ‘i nm any case, and that no definite consideration, if any con- 


“7. sideration, was given: to the right of the Indian occupants to be pro-_ | - 


-.. tected. in: their occupancy, regardless of their ability to obtain’ any 
allotment of the lands. Since that time, the Indians. have persisted & 

- in their claim to. occupancy in spite of their failure to obtain sup- 
eee port : from the Government, and their eviction by State authorities,  — 
7 ~The time which. the Department has permitted to. lapse without ~. ea 
| one this situation now militates against drastic action towards 

its correction. However, in view of the decision of the. Supreme — | 


~~ Court: in: the Cramer case, that the statute of limitations on: actions: | 
+ to cancel patents. does not apply. where protection of Indian occupancy 
oes ‘sought, there is no legal bar to action. by the United States to. 
protect. the Indians even at this date, through obtaining : a, modification a 

of the.patent insofar as it includes. the occupied lands or a declaration 


», that the mineral title is subject to the « occupancy rights of the Indians. 


7 Tt: is s my ee that the mineral patents were incorrectly issued, and | 
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< that. agi case sahoald i resubmitted a athe Departinent of J ustice for i = 
its consideration of the uy fhe and of the. Indians in the e light oe 


_ of the Cramer case. | 
| a N sabes 28, 1938. 


Oscar L. CHapMan, 
Assistant Séoretary. 


_ PART IL. 


REGULATIONS UNDER SECTION 40 OF THE MINERAL LEASING _ 
_Uneren Snares DuranrMant OF THE Inrairor, eo 

| 7 -Guorosican. Survey. | 

“The act. oe a une a. 1984 (4g Stat. 977 ) amended the min- 


a3 eral leasing act. of February 25, 1920 (41 Stat. 437), by adding 
ee thereto Sec. 40: of the leasing act, as follows: 


“Suc, 40. (a) All prospecting permits nt leases: for. oil or. gas: made or issued . tae 


| ee the provisions: of this Act shall. be subject to. the condition that in case - 
the permittee or lessee. strikes. ‘water while drilling instead of. oil or gas, the. 


Oe . Secretary. of the Interior may, when such water is of such quality and quantity — 


... as':to be valuable and usable at a. reasonable cost for agricultural, domestic, . 7 
or other purposes, purchase the casing. in the well at the reasonable value 
thereof to be fixed under rules. and. regulations. to be prescribed by the Secre- | oe 
tary: Pr ovided, That the land on which such well is situated- shall be reserved 


as a water hole under section 10 of the Act of December 29, 1916. 


| (b). In. cases whére water. wells producing such water have fib cetorors been: eae: 
or may hereafter be drilled ‘upon lands embraced in any prospecting permit or &. 
lease heretofore issued under the Act of February 25,1920, as amended, the - 


| Secretary may in like. manner purchase’ the casing in such wells, 


(c) . The Secretary may make such. purehase and may lease or. operate such. & 


wells for the purpose | of producing water and of using the same on the. ‘public ie 


‘lands or of disposing of such. water for beneficial use on other. lands, and. :. 
ee where such. wells ‘have heretofore been plugged or abandoned or where such | 

' wells. have been drilled prior to the issuance of any permit or lease by persons ee | 

. hot in privity. with the permittee: or lessee, the Secretary may ‘develop the same. Pg 
- - for. the purposes of this. section: Pr ovided, ‘That owners: or occupants of lands © : 


ae _ adjacent to those upon which such water. wells may be developed shall have. 


a preference right to make beneficial use of such water. 
—(d) The Secretary may use so much of any funds. available for the pidesin 


=P, of wells as he may. find necessary to start the program provided: for by.this-. 


- ‘section, and thereafter. he may use the proceeds. from the sale or other. disposi- | 
. . tion. of such water as a. revolving fund: for. the continuation of such program, 
| and such proceeds are hereby appropriated for such purpose. =r 


-(e) Nothing in this. section ‘shall be construed to’ restrict operations under he i 


any oil or gas lease or permit under any other. provision of. this Act. 


a Under. the provisions of this act, all permits and leases issued after. : : 
Ibs approval are subject. to the authority | of the Secretary. of the | 
Interior to take over, purchase 1 necessary casing. in; and. condition: for. 


water production. any well drilled which strikes water, of value. for . 


af any of the uses. named. i in the § act, ‘provided. that the taking: over. of - | 


125897 —39—vor. 5628 ee ee ee |) 
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such mall will not restrict operations under the Amite or Hence: ‘The - 
’ Secretary of the Interior may also take over and condition wells here- 


- tofore or hereafter drilled under permits and leases previously issued, 


and may. develop water in any wells plugged or abandoned or wells. 


drilled prior to the issuance of permits or leases by persons not ae - | 


| ~pr ivity with the permittees. or lessees. | 
- The provisions of this act do not apply ts wells re iTled on i Tends, | 


oe entered or patented under any of the public land laws with reserva- 


tion. of the oil and gas deposits since any water. er in 1 such oe 


ea lands does not belong to the United States. | 
Before approving any notice of intention. to rr re any well on 


: — land not excluded. above, which well is-known or believed to. contain 7 
~ water of such quality and. quantity as to be valuable and usable ata. 
reasonable cost for agricultural, domestic, or other purposes, the Fed- _ 


eral oil and gas supervisor having jurisdiction will submit a report 


to the Director of the Geological ‘Survey, containing. information as. 


. to the location of the well by legal subdivision of the public land es 
- survey, the depth to water, the yield, if determinable, the suitability 


of the--water for irrigation, stock, domestic, or other beneficial use, 


the amount. and reasonable value of casing to be pur ie the nature 


and estimated cost of repairs to condition the well as source of - 


- water, the. existing and ‘prospective markets for the aster and any 


~. other pertinent factors bearing on a determination of the economic 
-- value of the water supply available. A similar report will be made 


~~ by the. supervisor as:to. other. existing. wells or: plugged « or abandoned 
_ wells coming within the purview of the act. se 

| Upon receipt. of this report the Geological Survey will dserieine 

the value of the water for any of the purposes stated. in. section: 40 : 


~ of the act. If the water | is found to be valuable and usable at a rea- . 
~ sonable cost for. any of: the: purposes | specified - in the act; ‘the: land.» ~ 


- subdivision: which contains the well will, if subject thereto, (i held to. : 


_. be withdrawn by Executive order of ‘April. 17, 1926, and reserved for 


oe public use pursuant to section 10 of the act of December: 99, 1916 (89° ee 
“Stat. 862), as a water. hole. If the water is found not to be. valuable. 

and usable. ata. reasonable cost: for any of the purposes specified in. i : 
. the act, the oil and-gas: oe will be directed to authorize ene aa 


< abandonment, of the well. 


“When the: oil and gas supervisor eee tine a. at be. pre- 


a a as a source of water he will notify the register of the appro- — ; 


<o priate district: land office. of such, recommendation and. of the land — a 
subdivision ‘specifically involved. | Upon receipt of such notice the: 


| - “register. will note the same on the tract books and will thereafter. : 2 
~— . allow no filing or entry for. the subdivision involved: ‘until otherwise ~ “OK 


a - directed by the Commissioner of the General Land Office. When a 


a a well found abject to the act has been duly conditioned for use under ; Ss 


fae. tee DECISIONS OF THE DEPARTMENT OF THE INTERIOR. ANB 


the direction of the! oil re gas supervisor, an erin to ane eae e 


2 ; casing has been. . duly vest ee in the United States, and when. decision | 


de, ne to receive. “spplications: for’ dace of. ‘ie. Fequinite: premises : 
and water involved. Such. applications, including preference claims oa 


asserted under section 40 (c), will be submitted in ‘regular course to ~ ee | 
the General Land Office where. preference. rights will be ‘determined. omy 


and an appropriate lease for the use of the water will be prepared | = 


for award by the Secretary of the Interior to such. applicant as he ~ cael 


| shall determine to be equitably entitled thereto. The effective period - . 
of the lease, and the terms and conditions thereof, shall be deter mined ae 


~ by the Secretary. of the Interior, oe 
- Funds available. to the Geological Survey for the gluseing. au — 
"abandonment. of wells shall be advisable for the purchase. of casing ae 
and other necessary equipment contemplated. by the act, forthe con- 
| ditioning and maintenance of water wells, and for. the. development: - eae 
of water pian in abandoned ‘wells found subject, to the sae ieee ee 


= areas. . a 
In view of is provisions a the act of June %6, 1936 (9 Stat, 197 6) on? es 


cr the a act. ers 
| : —W.C. ‘Manperniat, 7 

Dues of the lad cha a 

sy Ir concur: 

Me S a7 ae: --Anrornerrs Furs; ee 

i Allin Commissioner 0 ofa the: General Land ee 


| Approved: Ostobier 23. 1984, 
 T. A. Watters, ee ae = | 
| ic rey of the Interior. > — 





oe. STATE ‘EXCHANGE APPLICATIONS UNDER THE. PROVISIONS SOF . 


e _ SECTION 8 ‘OF THE TAYLOR GRAZING ACT 


Uniren Srames Department OF THE = INTERIOR, rs 4 = gee noes 
oe Poe a Generar Lanp Orricky 
| August 21, 1986.. 


e Fos 2 THE en Ketavares ConearrsstowER OF. THE Gunerat Lax en 


” OFFICE TO THE. SECRETARY OF THE Irertor : 


: a number of State: applications under section 8 of ns Taylor Giraix- [oo 
om ing Act have been received in this office in which the State applies 2 
for: surface rights only, which i is. construed as an election to’ receive . > 


- patent to the selected land with a reservation to the United States 


= of all minerals which may be contained. therein. ‘The State has also. ee | 


filed. an. election to have such exchange applications. based pon equal -_ . 


7 -amending se section 8 of the’ act of Ju une. 28, , 1984 48 Stat. 120) 4 it is ed 
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| fnsideted that where a State exchang ge applications is ased upon ‘équal: 
areas and the State elects to receive ‘title to the selected lands with a _— 
reservation of all minerals to the United States, it will not be necessary 


‘to make any inquiry as to the mineral or nonmineral character of the 
selected lands but that, all else. being regular, a patent. may be issued. 


to the State for such lands with a reservation of-all minerals to the 
_ United States provided the State files in addition to the evidence 
-required by the governing regulations (Circular No. 1398) an affidavit. — | 


a that no part of such land is claimed, occupied or being worked under y 


the mining laws. In this connection see 54 I. D 47. ~~, 


Approve! September 8, 1936. 
/ CrraRiEs West, - , 
Under Seore ake 





PUBLICATION | oF NOTICES OF OFFERING OF PUBLIC LANDS FOR. 
LEASE ee 


_Unrmp. Srarns Dararmen OF THE Siege ston? | 
) | GENERAL LanpD Orrice, 
August 29, 19386. 


The Canoe of the Gener al Land Office j is authorized, where 
conditions warrant such action, to cause the publication. of notice, . 
in lieu of the individual notice provided for in paragraph (15) of 
Circular No. 1401, approved. July 28, 1936, offering. for lease under — 
section 15 of the act of June 28, 1934 (48 Stat. 1269), as amended by 
the act approved June 26, 1936 (49 Stat. 1976), all the vacant, un- 
_reserved, and unappropriated public lands within any county in any 
State, outside of duly established grazing districts, or ee grazing e 
districts. | 2 

Such notice shall be published i in a newspaper having general « cir- 
culation} m the county mae ved ey | 

| : as wes as L. Tense: | 
| Sereiary 0 hs the L nterior. 





es GRAZING LEASES ° UNDER SECTION 15 OF TAYLOR GRAZING ‘ACT 
| ‘AS AMENDED JUNE 26, 1936 — | | 


Unie Scares Duparrmenr OF THE ctcatin an o 
ae _ Orrice OF THE Snonwrane. 7 


"Instructions, September 4, 1936. 


TAyroR | Grain Act—Purrosi—Liseeat. IvTenpeerarion “Intenpep— TsOLATED _ a 


: TRACTS. ce . 
‘The paramount purpose of the qaylor. Grazing Act: is to secure ‘orderly and. ae 
- regulated: use of the eremine 2 lands of the public domain, and this purpose ig - 
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—_ served by the issuance of leases of isolated tracts as well as by the. estab- 
: ‘haan of grazing districts. Accordingly, in the absence. of special reason, 
its accomplishment should not be interfered with through a more restricted . 


interpretation of the word “unreserved .” in section 15 of the act, Mee on 


Congress has clearly. indicated it to have-im section 1 thereof. fae 
: RESERVED Pusric ‘Lanps—Teras “REsmRVED” oe “Unnwsrave” ai - 
--Grazine Disteicr, = © gS ed NE Oe irae Pinger tee, | 
- Public lands may be “reserved” for another : purpose and. still be “uinreserved” ) 
for the purpose of inclusion. within a. grazing district. ope | 
| Taytor Grazina AcT—PROVISIONS CoNsipereD IN ‘Parr Marerra—Eprrcr, 
Reference to prov isions of the: Taylor Grazing Act other than section 15 indi- 

— eates clearly that the word “qnreserved” therein, relating to public lands, 

- should not. be regarded as excluding from the operation of the section lands _ 
embraced within | withdrawals except such as are inconsistent with) the - 
use of such lands: for grazing purposes under the terms of the act. Aas 


Te Taxton Grazine ActT—AUTHORITY GRANTED Derarrsenr Emap IN- RE LAND ‘Resen- i 


| VATION—INTENT—INCOMPATIBILITY OF USES.” 


~The purpose of the requirement in the Taylor Gaidine Act that the head: on 


the appropriate department .approve. the inclusion of reserved land in a> 


? grazing district obviously has been imposed in-order to prevent such inclu-. . 


sion whenever the prior reservation is for a pUEDORS inconsistent: with the 
use of the land for grazing purposes. - . ot © % a 
“UNRESERVED” Pupwic, ‘LANDS Ds BEINED—SECTION 15, Paxton GRazINe Acr, Con- : 
| Held, That by giving to the oa “unreserved, ” in section 45 of tue Paylor a 
Grazing Act its meaning when employed in. section 1 of the act, namely, not 
reserved for @ purpose inconsistent with grazing, the underlying purpose. of 
the act. can be subserved. without: defeating. he object: Congress: sought to ; 
achieve by its use of that word. 3 “ | | 


: First Assistant Seoretary Walters: to ) the Commissioner 0 of the General 
Land Office: - , 7 
You have: requested instructions in ‘your er of ree 26, 1986, - 


~ whether. applications for grazing leases” under. section 15. of the 


Taylor Grazing Act (act of June 28, 1934, 48 Stat. 1269), as amended 


by section 5 of the act of June 26, 1936 (49, Stat. 1976, 1978), meg. Ske | 


be allowed i in certain ES nae 


part: 


The Seletary of the Interior | is further authorized, in his discretion, ‘where 


Section 15. of the Taylor ee seas as amended, ‘provides in | 


vacant, unappropriated, and. unreserved lands of the public domain are so. 


| situated as not to justify their. inclusion in. any grazing district to be estab- — 
_lished pursuant to this Act, to lease any such lands for. grazing purposes, upon 
such terms and conditions as the Secretary. ‘may prescribe: * * *. 
- Many of the applications filed for leases under the foteg going: 
embrace lands covered by withdrawals by ‘various Executive orders | 
_ for purposes of resurvey, aid of legislation, power sites, classifica- 
no tion of lands, Se potash, oy oul Shale, and : for other 
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| public - purposes spserally under is act of ar une 25, 1910 (36. Stat, - 
847), as amended by the act of August 94, 1912 7 Stat. 497), or ~ 
by withdrawals of public lands for reclamation pro) jects made under 
authority of section 8 of the act of June 17, 1902 (32, Stat. 3888). 


The specific question raised is whether. such lands are “unreserved” 


lands of the public domain ‘within the > meaning of section. 15 of the 
Taylor Grazing Act. aan 
Reference’ 'to ee: provisions . ‘the: act er ae ‘hate 
the word “unreserved” should. not be regarded as excluding lands 
covered by such. withdrawals from the operation of ‘section: 15. 
: First, section ii provides 3 in part: : | 


Poe op e the Secretary of the Interior is authorized * e * to establish grag 
. ing districts or additions thereto panne not exceeding in ‘the ageregate an 


area of one hundred and forty-two million acres of vacant, unappropriated, 


und unreserved lands from any part of the public domain of the United States 


(exclusive of Alaska), which are not in national forests, national parks and ay 


monuments, Indian reservations, revested Oregon: and California Railroad grant - 
lands, or ‘revested’ Coos Bay ‘Wagon. Road: grant lands, and which in his opinion ‘ 


| are. chiefly valuable for grazing and raising. forage crops: Provided, That no- 


. lands withdrawn or reserved for any other purpose shall be! included in any | 
such . district except with dee approval of the head of the department. pane. 


; jurisdiction thereof. * * - [Italics supplied. ] 


Thus, lands may be Gecerved? for another purpose and still be yn: : . | 


- | reserved” for the purpose of inclusion within a grazing district. 


| Secondly, the following language i in section. 6 is important: 


| ae a aa nothing herein’ contained shall ‘restrict prospecting, locating, develop- 
ing, mining entering, leasing, or PetenUne: the mineral | resources, of such aie: 
iricts under law applicable thereto. | Oot es . "5 
an While ity of course,. would be possible to construe the act. as. per- . 
 mitting the inclusion of lands within grazing districts. although such » 
_ lands already have been. reserved for other purposes, and at the same 
| time not to permit the issuance of grazing leases with respect to lands - 
| similarly. withdrawn. but not suitable for inclusion within a grazirig. 
district, there. is no need. or reasonable: basis. for such a distinction. — 
- The. paramount. purpose of the act is to secure orderly. and regulated 
use of the grazing lands. of the public domain. This purpose is 
served by the i issuance of leases of isolated tracts as well as by the 
establishment. of ; grazing districts. ‘In the absence: of special reason, 
its accomplishment should not. be interfered with through a more ~ 
‘restricted: interpretation of the word “unreserved” in section. 15 than 
the Congress, clearly has indicated it to have in section 1. The pur- 
pose of the ‘requirement in the act that the head of. the appropriate : 
_ department approve the inclusion of reserved land in a grazing dis- 


-- trict obviously has been imposed in order to prevent such inclusion 


whenever the prior resczvation. 1s for a purpose inconsistent with the 
use ot the Jand for greene Purpose The. word “unreserved” as 
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used in. section 1 thus means, i in 1 effect, not ceed for a purpose in- 
consistent with grazing. By giving a similar construction to the same 
word in section 15, the underlying purpose of the act can be subserved. — 


without: defeating the real object: which nee ess sought to achieve | - 


, by. its use of that word. 


You are accordingly instructed that grazing ae applications for Tes 


| lands which are. withdrawn as stated by you may be allowed, al- . 
% though | when necessary the leases may be appropriately conditioned : 


in order to prevent interference with the purpose of the. prior reserva-. 


tion. In cases of? lands. withdrawn for power-site purposes the. 
Federal Power Commission should be called upon for report. and. 


recommendation, and when lands included in withdrawals for recla-— : 


af mation projects. are. involved the Bureau of Reclamation. should ‘be 7 
* called upon. le Peper _ recommendation. . 


CLASSIFICATIONS UNDER TAYLOR GRAZING ACT. 
[Circular No. 1411] 


“Uni Smares Department. OF THE ; Ivrertor, | 
| | | GENERAL Lanp Orrice, 
| 7 ar | i October 6, 1936. 
| Huararins, ctiscrany Seales Vien Orsices: _ 


_ -Direcror, ‘Drvisrow. OF GRAZING: 


 ActING Drrecror, Drviston OF INvesrrcatt0Ns : 


| Section V, page 8 of Circular No. 1401, approved july 2 28, ., 1936, : 
~ entitled: “Regulations Governing the Leasing of Public Lands, = 


‘Exclusive of Alaska, for the Grazing of. Livestock Under the. Act of oe 
_ dune 28, 1934 (48 Stat. 1269), as Amended by.the Act approved June -— 
26, 1986 (49 Stat..1976),”. is aS amended ms aa thereto el a 


Paragraph (23a) , as follows: 


Lands embraced in a: grazing lease . shall Ve: subject to. dlasaification and 


_ disposal. under the provisions of section 7 of the act of June 28,:1934 (48 Stat. ae 


4269), as. amended by the. act. ‘of June 26, 1936- (49° Stat. 1976), provided: that 


before the allowance of any entry, selection, | or location under said . section Ci 


evidence must be furnished. that the applicant has agreed to compensate the pike 
~ .Jessee for any grazing improvements placed on the. lands. entered, selected, 7 
or located. under the authority of the. lease and for any injury caused to the 
 #e lessee’s ‘grazing operations - by: reason . cof the - loss. of the leased. ‘lands from 


his leasehold. In the event the interested. parties are unable to reach -an agree- 


‘ment. as to the amount of such compensation. the amount shall be fixed by = 


. the. Commissioner of the General Land Office subject to the right of. appeal 
to the Secretary: of the. Interior, whose decision shall be final. All such agree- 
ments, to be effective, ‘must be approved. by ‘the Commissioner, of the General | 


.' Tand Office. The failure of the applicant: to pay the lessee in: accordance ‘with ° 


the agreement shall be. just cause for cancelation of the entry, selection, or 
location. All subsequent annual rental charges will be proportionately. reduced 
for the loss of the lands: from the leasehold. . 2. . 
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The form of lease ‘aeachind to Circular No. 1401 is ales mneided 
by adding Paragraph (d) to the section under “The lessor expressly 
reserves: ?”? as follows: 7 


| (da) ‘The right to: classify and permit aoe selection, « or location of, under the 
_ provisions of section 7 of the act of June 28, 1934 (48 Stat.. 1269), as amended 


by the act of June 26, 1936 (49 Stat. 1976), any part or all of the leased lands, ; 
_ ‘provided that before the allowance of any application therefor the ‘applicant. 


| shall agree, subject to the approval of the Commissioner of the General Land 
: Office, to. compensate the lessee in accordance with . paragraph (28a) of the 

: Tegulations anne July “28, 1936, as amended October 6, 1986. = 

; Pit ag | » FRED WwW. JouNson, ae 


| 3 ¢ ommassioner, 
ere i. 


TT. A. ae | = 
| First Assistant Secretary. ea 





| USE OF TIMBER UPON LANDS WITHIN ESTABLISHED GRAZING 
DISTRICT 


Unrrep SraTEs DrparTMEN'T OF THE 2 Iwrenton, | 
: - Generan Lanp OFFice, 
October 21, 1936. 


: ‘From THE Rees Comanissronzr: OF THE Grneran Lanp Orrice ‘TO 
THE Director OF THE Drviston OF Grazine: Se ee ee 


By letter of September 25, 1936, Acting Director Falck saves 
‘this office that programs of the Dividion’ of Grazing C. C. C. Camps - 
ealled for a large amount of fencing and requested that the Division | 
of Grazing be granted authority to take such timber. as is necessary 
for ‘such purposes from lands within established. grazing districts 
- without. the formality of pone application therefor to the: ew 
agent in charge. 

As lands within grazing districts extabliched sider thie: Taylor ; 
x: Grazing Act: are under the primary jurisdiction of the Director of 
_ -Grazing who is authorized to do all things necessary to preserve the 


~ Jands and to provide for the orderly use, improvement, and. develop- : 


. ment of the range, it is.considered that such authority carries with it — 


| | the right to take such timber as may be necessary for such purposes } 
from lands within established grazing districts, without making ap-. 


plication therefor under the acts of June 3, 1878 (20 Stat. 88), 0 or 
7 March. 8, 1891 (26 Stat. 1093), as provided in Circular No. 1285.0. 
The Been agent in charge should, however, in each case, . | 
promptly notified of the cutting, or intended cutting, in order that — 
his records may show the facts and that. he may be advised that such. 
cutting was not. done in trespass and that appropriate action may be 
taken by him on applications for timber- cutting paae under the 
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; eesmen ane acts. “The netics should show the kind and amount 
of timber cut, or to be cut, the date or approximate date that the 
cutting operations will be eomiple tad: and should contain a oon 
of tne lands from which the timber is to be cut. 7 
| 7 | I concur: ‘October 91, 1936. 
B. B. ‘Saerru, ; 
| _ —_ “Acting Director was Investigations. | 
eat citer 21, 1986. | 
TT. A. Waxrers, 
Pirst Assistant Secretary 





ISSUANCE OF ONE- YEAR LEASES UNDER SECTION 415, TAYLOR. 
| GRAZING ACT 


| Insravcrions | 
[Circular No. 1412] 


- Unrrep Srares DEPARTMENT OF THE | Isrerror; 
7 GENERAL Lanp Orrtce, a 
on | | October 22, 1936. 
Ruarsruns, Unrrep Sagas Lanp OFFICES: | 
_. -» With a view. to expediting the issuance of grazing leases ander 
section 15 of the Taylor Grazing Act ‘approved June 28, 1934 (48 
Stat. 1269), as amended by the Act of June 26, 1936 (50 Stat. 1976), 
you will, until further instructed, take action on applications for - 
such leases as herein directed. c. % 
_ In order that the procedure followed in each distr ict land office : 
i: may be as uniform as possible, the following instructions are issued : | 
- Copies of all pending applications in this office, embracing lands. 
in. your district and outside of established or proposed grazing dis- _ 
tricts, are being forwarded. to you under separate cover together with. 
copies. of ee that have een received from the special aca Im 
charge. — | 
You will cimnediataly. take up- shies and. all other sich cases for : 


action in the order of their filing, insofar as practicable, and obtain ~ 


the status of the. lands involved'as shown by the records of your 
office, noting all. conflicting lease applications and. other conflicts. 


_ When such status is obtained, you will not consider the applications _ 


as to any lands. not. properly subject, to lease, thereby eliminating : 


~~ from consideration. all: but the vacant, unreserved, and unappropri- 
ated public lands. ‘However, when. it is found that any application 


_ for lease conflicts with an application under any other section of — 
_ the Taylor Grazing Act as amended, regardless of the date of filing 
of such other application, or when it is found that the application 
. for lease embraces winner awn. or reserved lands, the. lease applica~ 
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tion all be. suspended as to such tract or tracts until eh a time as 


a determination can be made by this office regarding: the respective 
; rights of the parties | interested. : gs 


If it is found that. any application embraces jealatad or discon- 
nected tracts of 760 acres or less you will, at the earliest date possible, 
direct publication in the manner hereinafter: prescribed. “When an 
application embraces. tracts-in excess of 760 acres no publication will 


be required, and where it is found. that an. application includes tracts 


~ of 760 acres or less and. also tracts in excess of 760 acres, you will 
- direct publication only as to the tracts of 760 acres or Teds. Care 
_ should be exercised in ordering publications in order that the same 
tract is not. included in more than one publication. The ea pense . 


~~ such publication will be paid for by the applicants. 


: Publication will be required on the senior application as to tracts | 
ROL 760 acres or less. However, if a lease for all or any part of the 
tracts is awarded to an applicant. on whose application publication | 


was not required, such applicant, prior to the inclusion of such lands 


in a lease, will be required to furnish evidence to the effect that 
the applicant who paid the expense of publication has been reim- 
bursed for such cost or part thereof. 4 

The following form of notice will be used when ordering publ 


cation: 


iceman See ee ee ee eee 


eer er ee me re ee ee ne ere a re ee ee ee ee ee te es ee a ee 


: : (aplenty: — is a. a "(Bost office aaa). 
has filed aE SO — ._aeeee under the petits 


nig oe eee ee en i i a te ee ce es as na re he ee a 


— (Description of land applied for) 
Said lands are offered. for lease upon such terms and conditions as may. he 
prescribed. Any and all persons desiring to. Jease all or any part thereof for 
grazing purposes under authority of said act, must file notice of their claims, 
or proper grazing lease. applications, in this office within 90 days from date 
_of the first publication of this notice, gy 2 a £ | 


casual 


it Date of first publication : Sean See oe oe Sut 7 


In directing publication you will be. winced by de instructions 
contained in paragraph 15 of Circular 1401, except that you will 
direct publication 3 in all cases whether they are Spee in this a 


/ or not. 


a LO: assist you in adjudicating sieilicadeea ae will be dailed: to os 
your office by the Division of Investigations a special agent or agents - 
familiar with the land within your land district who will act in’ an 
advisory. capacity to you especially regarding the. carrying ‘capacity 
_ of the land involved and as to any division of lands to be made between _ 
opicane: apc based upon information obtained by. them | 
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te through previous invesGentions in the sake, ‘This proud will, | 


for the time being, eliminate the submission of formal reports by the | 
Division of Investigations as heretofore. nc under former 7 
instructions (Circular 1401)... ° | Fe | 

_ As to applications for eae: enti a tract: or ee In excess. 


of 760 acres which are properly subject: to lease, you will in each. - 


case make a determination as to the lands which, in your opinion, 


~ the applicant is entitled to lease. In making this determination you 


will take into consideration all information contained in’ your records, ‘ 


together with such other information as the special agent is able. to 


_furnish.. This course of action will also be followed: on applications 7 
which include botly tracts of 7 60 acres or less and tracts in excess of 
760 acres except that you will not withhold. the issuance. of leases on. 
~ such applications as to the tracts-in excess of 760 acres, pending the 
| expiration of. the 90- day preference. period allowed 3 in. 1 the eee 


A notices. 


In eae ie rental a” be. djeeiod: you will u use AS: a ees the 2. 
chart to be furnished you by. this office which is self- -explanatory. It | 
indicates the theoretical number of acres per cow-month required under 
normal conditions. (You may also take into consideration the number — 


_ of livestock the applicant or applicants state in their applications they _ 7 


desire to graze upon the land.) ‘Based ‘upon the seasonal use of the 
range in any particular area and a nominal charge of 5 cents per head. 


per month or fraction thereof per each head of cattle or horses and.1 
cent per month. or fraction thereof. for each. sheep or goat, the rental. a 
-_ charge for the area awarded in the-lease will be arrived at. 


| When such determination is made as.to. the lands to be awar rded and. | 
_ the rental to be charged, you will prepare and forward to the appli- 
— cant by registered mail a proposed lease, in quadruplicate, on forms 
to be furnished you, advising him ‘that he will be allowed 10 days 
~ from receipt thereof within which to execute the proposed lease and 
return the same to you soneas with the amount due as s rental as ; 
- set forth therein. | | | 


OF oe AE: the event the applicant i is not awarded all the id: cated for, | : | 
Pag your letter to him should set forth fully all reasons why the pr ‘oposed - 
lease does not embrace all the lands and that your action is subject. 


to the right of appeal to the Commissioner. of the General Land Office, a 


a advising him, however, whether or not an appeal j is filed, his rights as - - - 


_ to any lands apoliod for but not included in the proposed: lease. will, 


Gn. due course, be adjudicated by the General Land Office and such ~ . 


lands included in. a supplemental lease to him if warranted. 


If, within the time allowed, the applicant returns the: lease ae — 


_ _ properly executed, together with the amount due as rental, you will. c he 


- ee and sign the four copies and. make. epEropEat notations on B your, ee ee 
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| records, You will then forma one copy of the lease to the applicaat: - 
retain one copy for your files, and forward the original and one signed | 
copy to this office, together with copies of all ai aaa had in 
connection with the issuance of the lease.. 
_- Ifand when an appeal is filed from your chivatd of the isis you oil - 
, immediately forward the same, together with copies of your corre- 
spondence to this office, and any ‘decision rendered by this office will be 
‘subject to the right of appeal to the Secretary of the Interior. — 

Upon expiration of the 90-day period allowed in the published © 
_ notices, relative to tracts of 760 acres or less, you will consider all _ 

protests, objections, and other lease. applications for any or all. 
the lands involved that may have been received in your office and 
proceed to make such determination | as to the award. of the ngs: as 
outlined above... | : 

These regulations. are not to sis considered as a ‘revocation of Cir ealae 
1401, as amended by Circular 1411, but are to be considered a tem- 
porary modification thereof i in so: far as said circular is inconsistent. 


herewith. 
| ANTOINETTE Funk, 


| Acting Commissioner. 
J concur : as 
Se os | Sunray Tonner, 
Acting Direotor, Division of Grazing. 
I concur: 
re rr 3 -_ BB. Smire, 7 
“Approved: oe e4; | | Acting Director of Investigations. | 
T. A. Waurers, an oe | 7 
First Assistant Secretary. 


fa, : FORM. OF LEASE 
| [Form 4~722a, Approved October. 22, 1936] 


[Lo be. executed by applicant in quadruplicate] 
|  Serial.___. eeeeeens Sem 


: This indenture of. lease, enioted ita by. and between the United - States of 
America, party of the first part, hereinafter called the lessor, acting in: this. 
behalf by alesse eee eee are Register, United States Land Office, 
WIN Sess eee oe -a--------.-, party of the second part, hereinafter called _ 
the lessee, under, pursuant, and. subject to the terms and. provisions of the act 
- of Congress approved June 23, 1984 (48 Stat. 1269), as amended by the act of | 

. June 26; 1986 (49) ‘Stat. 1976), entitled “An Act to stop injury to the publie | 
grazing lands by prev enting overgrazing and soil deterioration, to provide for . 
their orderly use, improvement, and development, to stabilize the livestock 


| - Industry dependent upon the public range, and for other purposes,” hereinafter 


: referred to.as the act, which is made a part hereof. WITNESSETH: 
That the lessor, in consideration of the rents to be paid and. the covenants 


- to be observed as herein set forth, does hereby grant and lease to the lessee 


an exclusive right and pri. Hlege of using for eras purpores. the following- 
described ec of Jand : | i 
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en rt nt ee ane 


containing approximately eae oe ee acres, together with the right to. 7 


construct and maintain thereon all buildings or other improvements necessary 
to the full enjoyment: thereof, for a period of one year from date hereof. 
In consider ation of the foregoing, the lessee hereby agrees: 


(@) To pay the lessor a yearly eM anne 


en me ee a ee me a ce ee re ee ee ee et et 


(0) To observe the laws. and regulations for the protection of game ~ 
animals, game birds, and nongame ee: and not paaaiaie disturb such 
animals or birds. . 7 

(¢e) That neither he nor his sinsloees will set free that will result in: 
damage to the range or to wild life, and to extinguish all camp fires started | 
by him or any of his employees rere leaving: the ce ee thereof. 


The lessor expressly, reserves : 


(a) The right to permit prospecting, locating, developing, mining, entering, 
leasing, or patenting the mineral resources, and to dispose of such. resources 
under any laws’ applicable thereto; the right to permit: the use and disposi- 
tion of timber on the lands embraced in this lease, under existing laws and 
regulations ; ; and. nothing herein contained shall restrict. the acquisition, : 
- granting, or use of permits or rights of way under existing law. __ = 
(6) ‘The right to classify and permit entry, selection or location of, ‘andar 
the provisions of Section 7 of the act of June 28, 1984 (48 Stat. 1269), as _ 
amended by the act of June 26, 1936 (49 Stat. 1976), any part or all of the 
leased lands, provided that before the allowance of any application therefor 
the applicant shall agree, subject to the approval of the Commissioner of the: 
General Land Office, to compensate the lessee in accordance with paragraph 

(23a ) of the regulations approved July 28, 1936, as amended October 6, 1936. - 


it is ‘further understood and agreed : 


(a) That the lessee: expressly agrees: that authorized. enreusntaunes of 
the: ‘Department of the Interior at any time shall have the. right to enter’ 
‘the leased ‘premises for the ‘purpose of inspection, and that Federal agents, | 
2 including game wardens, shall at all times. have the beau to enter the | 

leased area on official business. : . | 

(d) That the lessee shall not sell or remove for use ieeenes any timber. | 
growing on the leased land but may take such timber thereon as may be 
_ necessary for the: erection and maintenance of improvements required - in 

the operation of this lease. | 
| (c) That this lease is granted ‘subject to valid existing rights and to all 7 
rules and regulations which the Secretary of the Interior has prescribed. 
(ad) That the lessee may construct, or maintain and utilize, any fence, 
building, corral, reservoir, well, or other improvements needed for the exer- — 


cise of the grazing privileges of this lease, but any such fence shall be so | 


constructed. as to permit ingress and egress for miners, _ prospectors: for 
vainerals, and other persons entitled to enter such area for lawful purposes. 
(ey That the lessee shall take all reasonable. precaution to Prevent and 
‘suppress forest, brush, and grass: fites. | : a 
i. Af). That upon the termination. of. this. lease Be eipiration or . forfeiture. 
7 thereof pursuant to paragraph. (4) hereof, in the. absence. of. an agreement 

- to the contrary, if all rental charges: due the Government. have been paid, : 


the lessee may, within a reasonable period, to be determined by the lessor, oF 


; remove or make: ‘other disposition of all property pelone re to- him, ° ‘tor 
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am gether with any fence, buiiding, or other re range ‘improvements 
3 OES ADy . ikind . owned. or controlled. by him, but if not removed within the. 
- period of time specified. by the lessor, such proper ty, buildings, and impr ove-.. 

-. ments shall become the property of the. United States. | | 
(g) That the lessee agrees to comply. with all Federal and 16éal: — 

“regarding sanitation and such other sanitary Measures as may. be necessary. 

| (h) That the lessee will not SO enclose roads.or trails commonly. cused for | ° 

public travel as to interfere with | the ae of persons mae do. not 

-Inolest grazing animals, : : | 

_ (4) If the lessee shall fail to pay the rental as. here ein. specified, or shall 2 
fail to comply with the provisions of the act, or make default in the per- | 


| formance or observance of any of the terms, cov enants, and stipulations . 
hereof or. of the general regulations promulgated and in for ce. at the date = 


_ hereof, and such default shall continue 60. days after service of written. 
notice thereof by the. lessor, then the lessor may, in his. discretion, termi- : 


nate and cancel this ‘lease. 


It is further covenanted and agreed. that Sach Sblization’ hereunder anal) 

. extend to and be binding upon, and every benefit hereof shall inure to, the heirs, 

: executors, administrators, successors, or "assigns of the. respective parties hereto. 
In WITNESS Wuerkor, I, .--.--2---2 ee party of the second — 

part, have hereto affixed my. signature this. ae “day. of | Ra tesette etree me tier 


In: WITNESS ‘WueErxor, ‘and as representative’ of the United States of America, 
party of the first part, 1. have hereunto affixed my signature | this cena day of | 


en ett 


“Tue Unrrep Srares or AMERICA, 
ar Register, United States Land Office. 








Form approved : | 
JT. AL Wanrers, 
First: Assistant Seoretary. 


seoeaiaes | eas MOT fae OR WAGON ROAD 
‘RIGHTS OF WAY UNDER THE ACT OF JANUARY 21, 1895 (28 
STAT, 635), AS AMENDED BY THE ACT OF MAY 11, 1898 (308 STAT, 


404) 
"[Chenlar No. | 1418) 


‘Uxim Srares Durantaenr 0 OF THE sien . 

| | Guneran Lanp Orrtos, - 

ae en ia toe 3 eS oe 26; +1996. 
io Rucrsrens, Unrrep Gritas Lanp Orrtons: 

For some years. it has been the practice. of the Department to ap- 

prove maps filed under the act of January 21, 1895 (28 Stat. 635), 


as amended by section 1 of the act of May 11, 1898 (80 Stat. 404), oe - 
_ showing rights of way for motortruck roads od in connection-with 
logging operations and to approve maps showing rights of way for 


oe narrow- "gaug re ‘railroads used in connection with such operations, 
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On May 91, 1936, the Department approved an- office” letter 
- (164147 2) addressed to the representative of a mining company hold-: — 
ing that the said act as amended is applicable to rights of way for 


| ‘motortruck or wagon roads. used in connection with the other busi-— 


nesses enumerated in the act of J anuary 21, 1895, namely, pune 
or quarrying. oe a | | ; 
You will, therefore, accept applications ie the er act, as: 
amended, as rights of way for tramways, tramroads, motorttudk 
and wagon Toads | to be used 1 In. 1 connection with the businesses enumer- 


ated in the act.  AwrorNerre Fonx, | 


Nase - a a ooh ee, Acting Commissioner. 
OT. A. “‘Warrans, i‘. | 
First Assistant it Seoretary 


“ 





Om. AND GAS. OPERATING REGULATIONS APPLICABLE TO oe 
OF THE UNITED STATES AND TO ALL RESTRICTED TRIBAL AND 
_ ALLOTTED: INDIAN LAND (EXCEPT OSAGE pee RESERVA- ae 
< TION)» | 
7 : Usrm Sears Durarrcest OF THE oan ae 
a | “ Guoxoatcat, Sunvex. 
IvrRopuorion | 


"ine operating regulations 2 are issued to govern oil and § gas Sao 


| 7 tions, as follows: 


On public lands and naval euoisoar reserves : onder the act of. aenecan 
25, 1920: (41 Stat. ABT) ; act of June 4, 1920 (41 Stat. 812); act of March 4, 1928 : 
(42 Stat. 1448); act of April 80, 1926 (44 Stat. 3873) 3 act of February 25, 1928 


(45 Stat. 148) ; act of May 31, 1980 (46 Stat. 373) ; act of March 4,_1981 (46 . 
- Stat. 1523) ; act: of February 9, 1933 (47 Stat. 798) ; act of May 28, 1934 (48 
Stat: 796) ; act of June 16, 1934 (48 Stat. 977) ; ;.act of August’-21, 1935 (49. waa 


‘Stat. 674); and any amendments thereto or other applicable: laws. not: cited _ 
- herein. | 

On restricted Indian aude: ‘Under ‘the act of February 28, 1891 (26 Stat. 795) ; ; 
act of April 26; 1906 (84. Stat. 137) ; act. of May 27, 1908 (35 Stat. 312); ; act - 


-- of March 8, 1909 (85 Stat. 781-788); act. of February 14, 1920 (41 Stat. 426); 
act of May 29, 1924 (43 Stat. 244)+ act of May 26, 1980. (46 Stat. -385) ; and : 


any. amendments thereto: or other. applicable. laws not ‘cited herein. 


~The following regulations will govern the: development and pidue: _ 


tion of oil, gas,-and casing-head or natural gasoline, including pro- — 


- pane, pernerd and ‘ other hydrocarbons, on reserved and unreserved — 
public lands of the United States, including naval. petroleum Roe ves: we 
and on restricted Indian Jands, tribal and allotted. ? - 


Devinrt10Ns 


‘The following terms as used. in . these ‘regulations shall have the ? 
| ‘meanings here PEED, pS eres Be ne i Pe 
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” Supervisor. —A pepreenvatina of the Seay: of the Interior, 
| under direction of the Director of the United States Geological Sur- 
vey, authorized and empowered to supervise and direct operations 


under oil and gas leases and prospecting permits, to furnish scientific. 


- and technical information and advice, to ascertain and record the. 
amount and value of production, and to determine and record rentals 
— and royalties due and paid ‘pursuant to these regulations. As to 
Jands in naval petroleum reserves within. his district, a supervisor 
serves also as a representative of the Secretary of the Navy. ie 
Representative —Any employee of the Department of the Interior | 
who is designated by a supervisor to perform any specified duties or 
_ to-act for him in any specified part or all of the supervisor’s district... 
Officer in, charge-—The supervisor or such other officer as the Sec- 
retary of the Interior may designate to supervise technical: operations 
for the development and production. of oil and gas on restricted 
Indian lands. Over such lands he shall exercise. the authority and 
power and perform the duties. of ee as. pEbovgeds 1D nnbee 


regulations. | | 
Superintendent. —The ‘superintendent of an indian’ agency, « or > other 


officer authorized to act in matters of record, law, and collections with 


respect to.oil or gas leases for restricted Indian lands. 
Lease.—A. prospecting permit, lease, or other agreement authorized 
by law for the development and production of oil or gas on lands of | 
the United States or on restricted Indian lands. ae 
Leased, lands, leasehold.—Lands or interests in lands or soporte: 
covered by a Tease as herein defined. | 
Lessor—The party to a lease who holds title to the leased lands. 
Lessee. —The party authorized by a lease to develop and produce oil 
or gas on the leased lands in accordance with these regulations. 
Permitiee—A. lessee whose ments are defined by an oil. and gas 


—. prospecting peri 


JURISDICTION 


~ Drilling and producing operations, banaling as gaging of oil, and 
the measurement of gas. or other products, rental and royalty liability ; 
and payments, and. technical operations generally are under the juris- 
diction of the supervisor or his representative in the district where 
the leased lands arelocated. Upon request, the district oil and gas 
supervisor or the Director, United States Geological Survey, Wash- — 
ington, D.:C., will advise any person.concerning these or. any other _ 
matters. bolas to oil: and: gas. acy lopment and sopsratton: on | lands. 
> subject to nines Tegulations. ae rer ee - pean 


‘SUPERVISION - 


crys: supervisor is hereby authorized. to require: Somplignts with. 
| lease terms, with these regulations, and with Papen law. to the - 
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vee Sa that an operations shall pohtean to the best airacties. and vies > 


_ be conducted in such manner as to protect the deposits of the leased ° 
lands” and result. i in the maximum ultimate meee are oil and ca = ee 
_ with minimum waste. | | : . ee os 
| Inasmuch as. conditions: in one area: may vary ‘widely ‘froth eonde bey 
_ ions. in another area, these regulations are. general, and detailed ©. 
en procedure thereunder in: any $yoed rela area 1s” ee aa to the e judg: og eo 
ee vient and diseretion of the ‘supervisor. Pe, ee 


/ Seorton 1 Pc OWERS AND Devin or Supervisor 


The super visor directly or through his representatives ‘shall have : : 


My ‘the authority and the: obligation to. ‘perform. the following duties: 


‘ (a) Inspect. and supervise operations: forthe development. and = ° - | 
- production - of oil and gas or related products. for ‘the. purpose of: _ 


Insuring: compliance: oe these. regulations; prevent. waste» of Gil = S 


and. gas, damage to formations -or deposits. containing oil, gas,.or. °°. 
-water or to coal measures or other. mineral. deposits, injury to. life 


or property, or economic waste; and. issue: instructions ey) ; 
_ in his judgment, to. accomplish these : purposes: - | ae 
', (bY “Make reports to his superior. administrative reiticans as to" aye ig 


general condition of leased lands and the manner ‘in which opera- - 

_.. tions are being conducted and departmental orders are being obeyed, | 
and submit from time to time information and recommendations for: 
-safeguarding and Pee surface ‘Property: and ee min- 


eral- bearing formations. | | 
(ce) Prescribe the manner anid: dona in ich records of all opera- 2 
; tions, reports, and notices shall be made by lessees. i 
-(d)- Require. that, in the manner. prescribed. or. ee by. Hee 
adequate samples ba: taken and tests or surveys be made to determine - 
(1) the identity and. character of. formations, (2) the ‘presence or 


| waste of otl, gas, or ‘water, (3) the quantity and. quality of oil, gas, e — . 
or water, (4). the amiount-and direction of deviation of any. well = 
— from the. vertical, and (5) the proper conduct, of: gla with 


. due. regard to the interests of the lessor... 


Py, Require correction; in'a manner to be preséribed. or speed fee 
by him, of. any condition which is causing | or is likely to cause dam-.. 


age to any formation containing oil,. gas, or water or to coal meas- fies 


ures or other mineral deposits, or which:is dangerous. ito life or prop- as 


| — erty or wasteful of ‘oil, oas, Or water: require substantially vertical : | : ; 2 
drilling when necessary to protect: interests’ in’ other | ‘properties; ae 


demand drilling in accordance with the: terms ofthe lease or of ne : : : 
~ these. regulations ; and. require plugging aud abandonment ‘of: anys: |: 
| owell or: wells-no longer used or useful in accordance. with:such plans 


- as may’ be. approved or prescribed, and, upoti failure: to: ‘comply. with * a 


“stich, requirement, perform the: work at the’ expense’ of the lessee, ae 


/125897—-88—vo, 56——29 
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ae ‘ ‘experiding ao alabie public funds, and: en itt report. as may. bes 7 
~ needed. to™  Tumigh,, a: basis: for appropriate action to. obtain | 
- reimbursement. : 


 (f) Fix the ‘pertentage of the potential capacity oh any. soils or” 
2 gas well: that may be-utilized. when, in his opinion, such. action is 
~ necessary :to. protect the productive formatious, and. specify: the. time _ 
and method for determining: the potential capacity of-such wells, — 


(g) Approve a well- -spacing” ‘and. well-casing. program for. ‘thé. _ 


- proper development of the lease and assist and advise lessees in the — 


of Ac planning and conduct of tests | and experiments for the: poe) of 
~ increasing the efficiency ‘of operation... | | 


(h) Compile and maintain records of piodaction sad of nde - 


- _ -and royalties due and paid, estimate drainage and compute losses to. 
the lessor resulting therefrom, and estimate the amount and value — 
- of gas and other products wasted: The supervisor shall. render 


monthly to the lessee. or his agent statements showing the amount 


of. oil, gas, casing-héad or natural gasoline, propane,” butane, : or 


~ other hydrocarbons | produced and: the amount due ‘to the lessor as 
~ royalty from each lease; the loss by: drainage and:the compensation 
due to the lessor as reimbursement ; and, except as to any disposal 

oof gas that shall have been datermined’ by the Secretary of the Inte- 


. Lior to be: ‘sanctioned: ‘by the laws of the: United: States and of the 


State in, which it occurs, ‘the.amount and full value; computed at a 
“price of not less than 5 cents per 1,000 cubic feet, of all gas meee 


2 by blowing, release, escape into the air, or otherwise. 


~ (i) Approve, subject to such conditions as he shall prescribe, divi: 
sion orders granting to pipe-line companies authority to receive oil 
or gas from leased lands in accordance with Government: rules and 
regulations; sign run tickets or other receipts for royalty: oil delivered. 
to a representative of the lessor or to the lessor’s. account... Approve 
sales contracts, subject to any conditions, modification, or revocation | 
that may be: prescribed. on review thereof. by the ‘Geeretary. of the 


- Interior or by the Secretary of the Bake if for eer from the, - 


naval petroleum reserves. 


(j) On receipt of an alien io telief. ou any drilling 0 on 


iaeducine vequirement under a lease, (1), forward such application, | 
with a report and. recommendation, to the. appropriate official and, 
pending action thereon, grant such. temporary relief as he may deem: . 


warranted in the premises; or (2) reject. such application, subject: _ 


c to the right of appéal as provided in, section 6: hereof; and (8). tere - 


. ‘miriate authorized relief after notice of. intention’ to resume. ce 
a tions or upon his own ‘initiative. | Boo 


(k). Require, by written notice or schenwind. itnmiediate. suspension : a 


7 of any operation. or practice contrary to the requirements of these 
‘ regulations or. to the | written orders of the SaDETVIBOE, or. r his -Tepre: —s 
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| ‘sentative, andy. in: his: divcvetioii shut. po any r operation aad place ae 
under seal any: property. or. equipment neey to. assure, compliance ae 
ae with such regulations or orders. | ce : 


(1) Reveive- and transmit ee sores review all 1 appeals from | : 


. - his written oe together. with his. report an. the premises.: 


| | Seorr0% | 2, “Requirements. FOR “Am Lussens. (Ixovpave Pemursness) re 
3, AND. THE AvurHoRIZED AcEnTs. Back a 


| : (a). The. ieee ait comply with. the. terms of the eee eae: 3 


or permit and of these regulations and with’ the written instructions oe - 


_ of the supervisor or his representatives and shall take precautions to | 


ae: prevent waste of oil. or gas, damage to formations « or deposits con-- 9 | 
taming oil, gas, or water.or to coal measures or other mineral de- eaten 


: ee injury to life. or:property, or economic waste. | 
. (b) The lessee, before he begins drilling or other operations, shall | 
designate i in writing for each permit, lease, or agreement, the name 
and post-office address of a local agent on- whom the: supervisor: or. 
other authorized representative of the United States may serve notice 

or communicate in obtaining compliance with these regulations. <7 
If the local agent so designated ‘shall at. any time be incapacitated 
for duty or absent from his designated address, the lessee shall 
designate i in writing a substitute to serve in his stead, and, inthe ab: - 
sence of such agent or of written. notice of the appointment of a sub- 

stitute, any employee of the lessee who is on the leased lands or the 
contractor or other person in: charge of operations will be considered 
the agent of the lessee for the service of written orders or notices as 
provided in these regulations, and service in person or by: ordinary 
mail upon any such employee, contractor, or other person’ will be 
deemed service upon the lessee. All changes. of address and any ter- 
mination of the agent’s authority shall be immediately. reported, in 
‘writing, to the supervisor or his representative. In case of such ter. 


_» taination or of controversy between the lessee and the designated ’ 


‘agent, the Department, will recognize the record title holder, but the — 
agent, if in possession ‘of the leasehold. wall ue Tequired't to protect 
; the interests of the lessor. | 


—(¢) The lessee must:not drill any well within 200 fest of any of the -_ 
= outer boundaries of the leased lands except where necessary. to protect ae 
-- those lands’ against wells on land the title to. which is not held by 

the lessor, and. then only on consent. first, had in. writing from the 


: supervisor, ‘The lessee must not drill any well within: 200 feet of the - 

_- boundary of any legal ‘subdivision without first submitting adequate ~ 

_ reasons therefor and obtaining consent in writing from the super- 
visor, such. consent, to’ be Set to, such conditions as MAY, be Pre- 7 
Se seribed: oy said | official. re | 7 
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- Lessees of hhidian finde must not drill any: -welk ee 200. feet, a ; 


ve any house or barn standing on the leased lands at the date of issuance . _ 
‘of the lease without the lessor’s -written consent, approves Py the ee 


7 officer i in charge and the superintendent: . 


(d) The lessee. shall submit before commencing any operations an. és 


| “4 = ‘adequite well- -spacing and well- -casing program. Such program must, ae | 
_. be approved by the supervisor and may. be modified from time'to time 


- “as conditions. _warrant, with the: consent and approval of the 
supervisor. =. . oe 
_ The lessee shall not gin. to anit anil, esa plug back: ed — 


plug. a 
S (f) The esses iit eae on the leased lends or. at his eee So 
‘ee i In _ the field accurate records of the drilling, redrilling, deepening, oa 


or plug. and. abandon any well, make water shut- off or formation test, 


a alter the casing, stimulate production by vacuum, acid, gas, air, or - 
2-8 water, injection, change. the method of recovering. production, or use 
any formation or. well for gas storage or. water disposal. without first | 


- notifying 1 the supervisor: or the supervisor’ s representative of-his plan. <. 


" or-intention, and Tene approval peor to pormenens the con- : 
templated work. . Me : 
The lessee. shall drill diligently. anid presues: continuously. oS 
| ” gach. wells. as are. necessary to protect the lessor from loss of royalty, 
|. .\by reason. of drainage, or, in liew. thereof, with the consent’ of the 
supervisor, he must pay a. sum estimated to reimburse the. lessor for 
such loss of royalty, the sum to be fixed monthly by. the supervisor... 
~  The- lessee or his agent, or operator, when and as. required by the 
supervisor or his iS representative, shall submit a LOUy: of the; danly drill- 
‘ing report. ao eS 
“he: i whenever atiliing: or pone iitations a are’ dagpended 
for 24 hours or more, shall close the mouth of the well with a. ‘suitable 
| plug or other fittings acceptable to the supervisor. oo | 
| {e): The lessee shall mark each and every derriek or ala inacon- 
spicuous place with his name or the name of the operator, the serial 
number of the lease or the name of the lessor if on Indian land, and 


the number and location. of the, well, and. shall take all Thecessary can 


means and precautions to. preserve hese. imarkings; and on public _ 


 Jands he shall place at all corners of the leased land. substantial monu- 
- ments appropriately marked so that the boundaries: can be readily | 
traced.on the ground. . When required by the supervisor or his repre-- 


| ‘sentative, an abandoned well shall be marked with a. permanent 
an monument, on which shall be shown the. number. and location: of the — 
well, “This monument shall consist. of a piece. of pipe not.less than 
fe ds inches in diameter and not less than 10 feet in length, of which 4 
feet shall be above the ground level, the remainder being embedded j in, 


ie - cement. The. top of the j pipe must be: closed with a screw. cap or cement : | 
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- re la or abandoning of: all. wells and of all alterations: to: casing, ae F . 
. the records to. show all the formations penetrated, the content. and _ hee: 


. character of oil, gas, or water in each formation, and the kind,. weight, oe 


ee size, and. landed depth of casing used | In n: drilling « each, well « on poe ah 


| Jeased lands. . 


| . He shall take nn samples: and male! such: tests: aud: surveys as 


“? may be required by the supervisor with:a view to determining con- — 7 
ditions in the well and obtaining information concerning. materials 


(formations) encountered and shall furnish such characteristic sam- 


ples of each formation. penetrated. or substance. encountered as = 


2 2 be. requested. by the supervisor or his representative. 


| Within 15 days after the completion of any well and ot. 15 et 


| | cage after the: completion of any. further operations on it, the. lessee - ae, 
shall transmit to the supervisor or his: local representative coples 


of these records on forms. (see. section 5. of these Tegnlations) fur- ee 
nished:by the supervisor. © | : 
The lessee: shall also. submit. mache ‘other. rete fee Sooo: of 


operations as may. be — and i in 1 the n manner “and form prescribed 


by the : supervisor. | 
. Upon request. ae in ‘the: manner “ind. Hote eresiribed: by. ie : 
‘supervisor the lessee shall furnish a plat showing the location, 


designation, and status of all wells. on the leased. lands, “together : Pom 


with such other pertinent. information as the ‘supervisor may require. 


(g). When drilling: in “wildcat” territory. or in a gas or. oil field. ~~ 


where high pressures are likely to exist, the lessee shall take all 
_ necessary precautions. for keeping the well under. control at all times — 

-.and shall provide at the time the. well is started the proper high- . 

pressure fittings and equipment ; “under such conditions the. con- 


ductor string of casing must be. cemented: to the surface, and . all 
- - strings of casing must be. securely anchored. oo, 
-(h) When drilling with cablé tools, the ios shall. Srovidss ab ys 
- least one properly prepared. slush pit, into which must be deposited 7 


_- mud and cuttings from clay or shale free. of sand that will be suit-. 
able for the mudding of a well. When. necessary: or required, the 
lesses shall provide a second pit. for sand. pumpings and other ma- . 
terials obtained from the well during the Bre or drilling: that. : 


_ — not suitable for mudding. — 


~() When drilling with rotary Pa the esdee, shall provide, ee gow 


- required ‘by: the supervisor or his’ representative, an. auxiliary. ade 


pit. of suitable capacity and maintain therein a supply of extra. : — 
ae heavy mud for emergency use in case of blow-outs or lost.circulation. 


-(j) The lessee shall: drill substantially vertical wells, materia! de-- se a 


a aation from. the vertical being permitted only: on written’ approval 


pie On, the supervisor. and. chasse interests in. other Peas will not be |. , co. 
a ee affected. foe, : 
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(ky By supkered. methods: the lessee : shall shut: off: and exchide a 


all: water from ‘any ou- or gas-bearing stratum: to the satisfaction 


of the supervisor, and to determine the effectiveness of: such opera- 


° tions he shall make a casing and a water shut-off. test before sus- 
a pending drilling operations: or ' drilling into the ol or gas sand: at 
- completing the well. 8 3 


- “The Jessee: shall test for’ (sent Ea eereres all ienmiana: 
: - that give.evidence of carrying oil or gas, the test to be. made to the 
¢atisfaction of and in a manner approved in advance by the super- 
visor or ‘his representative, Unless: otherwise specifically approved | 
_ by the supervisor or his representative, formation tests shall be made 


at the timé the formations. are penetrated and in the absence. of 
Bike 0 excessive back pressure froma column of water or mud fluid. 


_ '- (1) ‘The lessee shall not: deepen an oil or gas: well for the purpose 
of producing oil or gas from a lower. stratum until all upper. produc | 


| tive strata are protected to the satisfaction of the supervisor. > 


-(m) The lessee shall prevent any oil or gas well from blowing open — 
‘and shall take immediate steps and exercise due. diligence to bring — 
under control any “wild” or burning oil or gas well or any water well. _ 

(n) The lessee shall complete and maintain his: wells in such. mech- © 
| eal condition and operate them ‘in- such manner as’ to prevent, as 
far as possible, the formation of emulsion, or ‘so- -called B. S., and the 


ake infiltration. of. water.. Ef the formation of: emulsion, or: B. S., or the 


a "infiltration of water, cannot be. prevented. or if all or any part of the — 


- product is unmarketable by’ reason thereof or on’ account-of any im: | 
_ purity--or’ foreign substance, the lessee shall put: such. unmarketable | 


. products into marketable condition, if. ‘commercially feasible. It is. 


an obligation of the lessee to ‘put: into marketable-condition all ‘prod- 


ucts produced from. the leased land and pay royalty. thereon, without ~~ 
recourse to the lessor for. deductions on account of ‘costs of treatment . 
. or of costs of shipping. To: avoid excessive losses’ from’ evaporation 


~~ while. breaking down emulsions, emulsified oil shall not be heated to | 
_ temperatures above the minimum required to put'the oil into market- — 


able condition. If excessive temperatures are required to break down an . we 


emulsion, then other means of dehydration must be utilized. Under such 
circumstances the supervisor or his representative. must. be consulted, 

(o) B.S. and salt water from tanks or wells shall not be allowed to 
pollute streams or damage the surface or pollute: the underground — 


water-of the leased or adjoining land. ‘If the B. S. cannot be treated Fs 


or burned or if the volume of salt water is too great for disposal by? # 


usual methods without damage, the superyisor or his representative — 


| -roust be consulted, and the B. S. or Sa water Eibeposed oF by some 
| Se approved by him. : 


(p) All production run from leased inads shall be aged. or ae : ae 


ured according ts to. methods aEETOVed byt the eapervieer or his: epee 
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; “sentative. The lessee shall provide: tanks suitable for. containing, and — 
- measuring accurately: all crude oil produced ‘from. the wells and.shall 


a furnish to the supervisor or his representative. at least two acceptable —- 


Pk copies of all tank-tables.:. Meters for measuring oil must: be first. ap- ; 


. - proved by the. supervisor,. and ‘tests of their. accuracy shall be-made s le 
when directed by that official. The lessee. shall not, except. during’ anon 


| emergency and except. by: special permission of the supervisor or his 


. representative, confirmed in writing, permit oil to be stored or ree 
tained in. earthen. reservoirs ¢ or in. any other eae in which there. = — 


7 ay) be undue waste of oil. 

(q) The lessee shall. promptly plug and abandon or Perri asa 
| water well: any well:on the leased land that is not used or useful for | 

the purposes of the lease, but no productive well shall be.abandoned — 

until its lack of capacity for further profitable production of oil or — 

gas has been: demonstrated to. the satisfaction of the. supervisor. ~Be- 


_ fore abandoning | a well the lessee shall submit to the supervisor or-his’ | | 


representative a statement of reasons for abandonment and his de-- 
tailed: plans for carrying: on the necessary: ‘work, together with dupli- 
cata copies of the log, if it has not already heen submitted. ' A. well 
may be abandoned only: after. receipt. of written approval | by the 
- gupervisor or his representative, in: which’ the manner and method. oe 
abandonment: shall be approved or prescribed. : aa 
Sir) The: lessee. shall prevent the waste or. wasteful. athe ation! of 
gas and shall pay the: lessor'the full value of all gas wasted by. blowing, 


_-release, escape, or otherwise, at a: price not less than 5 cents.for each | 


1,000 cubic feet;. unless such waste of gas under the particular. cir- 
cumstances a volved: -shall: be. determined by the Secretary of the. 


‘Interior to be sanctioned: by laws of. the United States and:of the 
- State in which it ‘occurs. : The production of oil: and gas shall be | 
‘restricted to such amount as can be put to. beneficial use with adequate .__ 


~ yealization of values, and in.order to avoid excessive production of 
either oil or gas, when required by the Seer etary of the department 


having jurisdiction over. the leasehold, ‘shall be. limited by the matkeh iar 


“ demand for gas or by the market demand. for oil.- 


(s) The lessee shall take all reasonable precatitions to preven ey a 


dents and fires, shall notify the supervisor or his representative within 


Pgs 24 hours of all accidents or fires on, the leased land, and shall submit a - 
i a full report thereon within 15. days... -"- a! oeeish 
_.. (t)-The: lessee shall file with the. supervisor | or his een oo 


--4riplicate (quadruplicate for. ‘production of. naval petroleum reserves). — 
signed. copies ofall contracts for the’ disposition of all products of 
~ the Jeased land except that: portion. used. for purposes. of production on 


. the leased land or unavoidably lost, and he shall not sell. or. otherwise’. - , 


dispose. of. said’ products except in accordance with a sales contract, - = 
; ton order, or. r other arrangement first approved. oe ener 


2 “estar” 3 


oo oe ‘DECISIONS OF THE DEPARTMENT OF: THE INTERIOR “vol. 


| ery The ee desiring relief from. any: ‘operating | or ‘oyalty’ ae _ 
- quirement under.a lease shall file, in triplicate . (quintuplet : for applica-. . 


‘tions on naval petroleum reserve leases), with the supervisor or his _ 


as __ representative an application therefor, including: therein a full state- oe 
- -ment of the circumstances that. render relief necessary. or ‘proper. te 
'(v) The lessee shall tender all payment of rental and royalty. (un- -_ 


- ore i the lessor elects to take, royalty in kind) by check. or draft on a. age 2 . 
solvent bank, open for the transaction of business on. the. day-the check Ae 


~~ or draft is issued, or by money order drawn to the order of the ap-— 


ry propriate receiving. officer. Payments shall. be transmitted: through - 7 vie 
. the oil and | gas supervisor, shall be accompanied by a: statement by the ‘ge 


7 Jessee, in duplicate, showing the specific items of rental or ‘royalty ae 


oe that the: remittance is intended to cover, and shall be made at a ‘8 


_. time or times as the lease provides. — 


an So the lessor elects to take fais on Spvediction’& in jana ‘such: 
: royalty i in kind shall be delivered on the leasehold by the lessee ta the. 
“order of and’ without..cost to the lessor.. Upon the lessor’s request, 
storage, frée of charge for'80. days after the end of the calendar month | 
_ in which the royalty accrues, shall -be, furnished for: royalty oil taken. 
in kind, ‘Storage shall be provided on the leased lands or at a-place: 
mutually agreed upon My, the: space or P his. representative and 


the lessee... 


(Ww): Lessees of Indian land shall nots use any thinbet from: the land”: 
ee under written agreement with the owner, such agreement to be 


. subject to the prior approval of the superintendent of the Indian. — 


agency having jurisdiction. On demand of the supervisor, pipe lines | 
-on Indian land shall be buried below plow depth, =. | 
_ » .(x) Lessees of Indian land. shall pay to the superintendent through : 

. ie oil and. gas: supervisor, for. the account of the lessor; all fines © 


~-assessed under the provisions of section: 4 of these regulations and. - pa 


shall pay: direct. to the superintendent the assessed. value of all damage 


to lands, crops, buildings, and: other improvements of the lessor oc- 
casioned ‘by the lessee’s: as ae The amount of. damiaige’ will ‘be. ae 


. assessed by. the superintendent. — 


| Szorion B.. ‘Mpasoremenr OF Propvcri0N AND Comecranioy | OF 
a _Royauries: ene: a etc 


(a) Measurement of ol —The volume of production’ shall. ie éomn- a 


: i puted in terms of barrels of clean oil of 42: standard United States as 
gallons: of 231 cubic inches each, on the: basis of meter measurements. io 
(meter must be approved by: supervisor) or tank measurements of 


ee ie level difference, made and recorded to the nearest ee inch of _ 


| 100 percent capacity tables, and of the following corrections: : 
(1) The percentage of impurities (water, sand, and. other foreign’ 


oy ; substances not constituting : a, necara® se Seek sad or the an) shall _ ; 
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be datévmined’ to the satisfaction of the supervisor, ag the ee . 


iy volume of oil shall be corrected to > exclude the entire volume. of such ae = 


impurities. = : a 
i (2) The observed, Bins of ait shall’ ‘be erent to ihe: aetiale 
| Slume at 60° Fin accordance with: table 2 of Circular 154 of the — 


a - National | Bureau. of Standards (May 29, 1924) or any | revisions 


: thereof and any supplements. thereto, provided that the supervisor in 


- cy his discretion may authorize computation of correction for tempera-_ 


re - ture in terms of 1 percent for a specified number of degrees if closely . 
Oe aad approximating | the. computation in accordance with Circular 154. of | 


; the Bureau of Standards or its supplements. 


oo (8). The: gravity. of the oil shall be ‘determined i in Sadan, wath : A ge 
an table 3 of Circular 154 of the National Bureau of Standards. (May 29, 


_ 1924) or any, revisions thereof and any supplements thereto,. - ~ ; 
_. (4). For. the convenience. of the lessor and. lessee, monthly. state- 
| ‘ments of. production and royalty shall be based in ‘general on. produc- / 


ane tion recorded:in pipe-line runs or other shipments. When shipments . ; a 


are. infrequent. or do-not approximate ‘actual production, . the super- _ : 


Bes _visor. may require ‘statements of pr oduction, and royalty to be made 


on such other basis as he. - may prescribe, gains or losses in volume 0) ee 


ae stor age being taken into account when. appropriate. Evidence of all a 


| shipments of oil shall be furnished by pipe-line or other. run tickets 


~ signed by representatives of the lessee. and of the purchaser who have a 
witnessed the measurements reported. and the determinations of grav- —_ 

- ity, temperature, and the: percentage. of impurities contained inthe ~~ 8. 
oil, Run tickets. shall be filed: with the supervisor or his Ags esenta- oe 
a _ tive within 5 days after the oil. has been. run. - Mis a A ee 
— (b) Measurement. of gas —The term “gas, ” ag oe in ; thee regu- ie of ey 
aoe lations, shall be interpreted. to. mean | any gas released by. or produced, oe 

a from a well... ae ae 


Gas. of all kinds: ae was eed for ‘purposes: el prsdccuon on 


ok the leasehold or unavoidably lost) . is. “subject. to royalty, and all ran 


»gas:shall be measured: by:meter (preferably of the orifice-meter type), a 


| a unless otherwise agreed. to by the supervisor. All meters must be ap-_ ies = : 
4 ‘proved. by the supervisor or his: representative and ‘installed at.the 9 


” expense of the lessee at such places. as may be agreed to by the super- _ 7 
visor or his ‘representative. For computing the. volume of. all gas. . 
: produced, sold, or subject to royalty,. the standard of pressure. shall 


- ~ be 10 ounces above: an atmospheric pressure of 14.4 pounds to the 


"square ‘inch, regardless. of the atmospheric. pressure. at the point of | 
measurement, and the standard of temperature shall be 60° F. All 
| ‘measurements of gas shall be adjusted by. computation. to these stand- ee, 


- ards, regardless. of the pressure and temperature at. which the gas ae 


was actually measured, unless otherwise authorized in. writing by the 


i. supervisor. Th fields « at ‘igh: altitudes: the absolute | (eae of the nek 
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7 e flowing ¢ gas may be talen as the gage pressure plas the. actual ‘average. 


. ae atmospheric pressure existing at the points of measurement, in order ; 
to reduce equitably the quantity of gas to the Government: standard. a 
— . of 10 ounces. above an ae peo of 14,4 pounds to the oe 


square. inch.. 


(ce) Determination of Wanieae gasoline content t—Tests 7 cera _ 
the gasoline. content of gas delivered to plants manufacturing gaso~. ern 

line are required to check plant efficiency! and to’ obtain an equitable. 

basis. for allocating the gasoline | output. of any plant to the several 


: - sources from which the gas treated is derived. The gasoline content 


off the gas delivered to each. gasoline plant treating gas from leased 
lands shall be determined periodically by field tests as required by’ 
the: supervisor, to be made at the place and by. methods approved. my, a 
8 him and under his. supervision. 


~ (dd) Quantity basis for. computing inate l-gasoline eo —The i 
- primary. quantity. basis for computing monthly. royalties: on casing-_ 


head or natural gasoline is the monthly net output of the plant at 


~ which the gasoline. i is manufactured, “net output” being defined as the 
| quantity of natural gasoline that the plant produces for sale: © _ 
‘If the net output of a plant i is derived from the gas. obtained from 


ee only one leasehold, the quantity of gasoline on which computations 


of royalty - for the Tease 3 are based i is the net. output of the plant. 
Tf the net output of a ‘plant is derived from gas obtained fron: 
several leaseholds' producing’ gas. of uniform’: gasoline content, the 


oe proportion of net output allocable to each lease as‘a basis for comput- - 


Ing royalty will be determined by dividing the amount! of gas deliv- 
ered to the plant from. each leasehold by the total amount: of gas 
delivered to the: plant from all leaseholds. = 6c 
If the net output. of a plant is derived from gas : obtained from 
several leaseholds producing , gas-of diverse gasoline’ content, the pro- 
portion of net output allocable to each leasehold as a basis for. com- 
puting royalty will be determined by multiplying the amount of gas © 


Z delivered to the plant from the leasehold by the gasoline content. of the 
gas and dividing the arithmetical product thus obtained by the sum of 
the arithmetical products similarly obtained for all separate leaseholds. 

The supervisor is authorized, whenever in his judgment the method. [or 


| - prescribed. in the last preceding. paragraph 1s impracticable, to esti- 


mate the production of natural gasoline from any leasehold from. ee 


(1) the quantity of gas, produced from the leasehold and transmitted. 


7 to the gasoline-extraction plant, (2) the gasoline content of such 
gas as determined by. test, and (3) a factor based on plant efficiency - 


and so determined as to. insure full protection of the Yoyalty’ interest; se 


- : of the lessor. 


(e): Price basis for ere royalties Zt valine of s baseion: | 


| for the purpose of computing royalty, | a the discretion of the Secre- —. 
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a tary. of the department. having jurisdiction over the. feaschold: may 7 


be calculated on the basis of the highest price per. barrel, thousand — en 

- cubic feet, or gallon, paid or offered. (whether such ‘price is estab- 0. 
lished on. the. bases prescribed in these regulations or. otherwise) at 
the time of production in a fair and open market for the major por- 


tion of like-quality oil, gas, natural or casing-head gasoline, propane, — 


butane, and all other hydrocarbon substances produced and sold from — 
the field where the leased lands are. situated ; but under. no. condi-— a 
- tions shall the value of any of ‘said substanoes for the purpose of ~~, 
3 computing royalty be deemed to be less than the gross proceeds aCe 
4 cruing to the lessee from the sale thereof or less than such reasonable a 


minimum price as shall be detérmined by said Secretary. - Fade 
(£) Royalty. rates on oil. —(1) Flat-rate leases: The royally. on 
| crude oil shall be the percentage | (established by the terms of the 
lease) of tha value or amount. of the. crude oul produced from. the: 
leased lands. 
(2) Sliding- and. ne ae tates: (public. lands only) ‘The ‘alia: 
ing- and. step- -scale royalties. for some Government leases are based 


on the average daily production per well. “Such leases provide that 


: - only. wells which yield a commercial. volume of production during ne 


at least part of the month. shall be considered. in ascertaining the bg 
average production per well per day and.that:-the Secretary of the — 
Interior shall determine what are “commercially productive wells. 
‘ Ordinarily the average daily. production per well for a lease is com- 


* puted on the basis of a 28-; 29-; 30-, or 31-day month (as the case: may a 


be) and the number of wells on the, leasehold counted. as producing. : 
: (Tables for computing royalty on the- sliding- scale basis may. be ob-— 
tained. upon - application » to the supervisor or his representative. ) 


The supervisor will determine which commercially: productive wella. 


‘shall-be considered each month as producing wells for the Pues of see 
| computing royalty in accordance with the following rules: 7 


Case 1. For a previously producing leasehold, count. as. producing 23 


for every day of the month each previously producing well that pro- | 


“duced. 15 days or more during the month, and disregard wells that. 
= “produced less than 15. days during the. aon Wells approved. by ae 


_ the supervisor as input. wells shall be counted as producing wells for - 
_ the entire month if used 15 days or more during the month and id shall eS 
be disregarded if used less than 15. days during, the month. eee 


Case 2. When the initial production of a leasehold 3 is made dur ing oe - 
’ the calendar month, peeps royauty: on the basis of pr ogee well- eh 


Case 3. Sarhians a new well or wells are brought | in on a peo : 


“producing leasehold and produce for 10 days: or more during the oy i 


* calendar month 1 in n which. they are brought in, count. stich new well or EPs 
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— walle as. Pou s every day of ihe month, in. arriving. at ie number - 


er producing well-days. Do not count new well or wells that pro-. 
be duce for less. than 10. days during the calendar month. Win . 
Case 4. Consider “head wells”. that. make their best production by. | 
i intermittent pumping or. flowing as: producing: every day of the. | 
month, provided they are ‘regularly operated in this manner. = 
‘Case 5. For previously producing leaseholds on which no wells 


ae produced. for 15 days or more, compute royalty. on. a basis. of actual | 
producing’ well-days. | 


‘Case 6. For previously producing inteahalde on ons no wells 


se arene producing during the calendar month but from which oil was © ° 


a _ shipped, compute royalty. at. the same royalty percentage as that of 


the last. preceding calendar month in 1 which progucon and ship- Was : 
ments were. normal, | 


_ Special conditions. not sabia és definition, sine as hee arising” ee 
from averaging the production: from two distinct sands or horizons ~ 
when the production. of one sand or horizon. is relatively, insignifi- 
cant. ee to that: of the omer, shall be submitted | to the eye 

Sag visor. | 

In the. following s summary ae epson on. a typical iesashold fon oP. 

a the month of June, the wells: considered for the purpose of computing ahs 

i royalty on ‘the entire eae of the property. for the month are | 
: indicated : a. | tar 4 | | 


a ae 2 A ee _. >. Record PMs ao oe er ee cet (marked X) 


-. No. 





Produced full time ne 30 days..-.----.- micestaae ocawaee tone rn en ence rane n= Ceaesusee “7° ¥ xX. | 
| Produced for 26.days; dawn A aye (Or TOPAlt soi sicko eSeccsea deen oe ceetece cue euce ee 2. OR * 
Produced for 28 days; down June 5, 12 hours, rods; June is, § hours, engine: down; 7 une | hee 

| _ 25, 24 hours, June 26, 24 hours, pullingrods Gnd tubing: 62 igo oc ee tens ee ees i a ee 
: Produced for 12 days; down June 13 to 30_.._-_- Swkwucnidcdcewateumpne tama cease n paeuel wae seunees 


} New. eel Cee Jt une 17; produced f for if a da fas ce ee ee eee x 


| Produced for 8 hours every other day (head well)-...2..---2-2.-.-----++- 2, Rare ales 
| Ldle-producer (not operated) -..-.---.-.s--.--.--.---- Ne ee ETT AS Se abt nudes eueenlx Sas 


xs In this example there. are seven ais on the iene id but aie a = 
.. 4and 6 are not. counted in computing royalties. “Wells 1, 2;.3; :5, © 


and 7 are counted as producing for 30 days. ‘The applicable woyalty, — 


pate, based on the average production per well per day, is determined ~ 
. ... by dividing the total production of the leasehold for the month’ (in- 


a cluding the oil ae by well 4), By D, the number of wells counted | . : 


- as producing. 


— (g) Royalty on gas. _The soya. on. gas, “wheter: casing- head — 


| oF natural gasoline has been. extracted or not, shall be a percentage _ &, 
a (established by. the terms of the Tease) of the value of the ae see Cee 
subdivision (e) of this. section. — ae %, 
a - Royalty accrues:on dry gas, whether. r produced dis such or as residue oe 
gas: after the extraction of gasoline, ms | 
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F or. ‘the purpose cor computing royalty the ie of wet gas chal “ 


ee be either. the gross. proceeds. accruing to the lessee from the sale. ee 
thereof or the aggregate value determined by the ‘Secretary of the! co 

: department having jurisdiction of all commodities, ‘including onde: a oes 
gas, obtained therefrom, whichever is greater. ~~ Proust en 
_ (h) Royalty on casing-head or natural “gasoline, = royalty” as. a | 
% provided in the lease shall’ be paid on the value of one-third. (or tee 
_ the lessee’s portion if greater than one-third) of all casing-head- 7) te 
.. natural gasoline. extracted: from. the. gas produced. from the leasehold. oe 


: The value of the. remainder is an allowance for the cost. of manu- cs 


facture, and no royalty thereon is required. | ‘The value shall be so 


a “determined that the minimum royalty accruing to the lessor shall rs 
be the percentage established by the. lease of the amount or value ~~ 
of all casing-head or natural gasoline accruing ‘to the lessee under an ~ 


ot arrangement, by contract. or otherwise, for extraction oe sale that oo 


a has been approved by the. supervisor. 


-°- Jf the lessee derives revenue on gas. from two or more sources “fron 


natural gasoline and dry (residual) gas, or from other hydrocarbon re 


substances sold, a: royalty will normally be collected on all the prod- 
ucts, ‘Therefore, if there is a market for the dry residual gas from 


- (the natural-gasoline. plant, a royalty on this dry gas must. be Pang | 
am ‘conformity with subdivisions’ (e) and (g) of this’ section. | 


The present policy is to allow the use of a reasonable amount: of 


vg dry gas for operation. of the gasoline plant, the amount allowed . - es 


— being: determined or approved by the supervisor. a . 
i). Royalty on drip. gasoline or othen condensate, butane, propane, : 


- 7 -ete-—The royalty. on all drip gasoline. or other natural. condensate > . 


recovered. from gas. produced on the leased. lands shall be the same a 


| i percentage as provided: 1 in the lease for other crude oil. The royalty - - 
on butane, propane, and other substances not specifically. provided for. 


‘in these regulations shall be. computed i in accordance: with: a method ae a 


: approved by the Faas 


| Storion 4, Pexauens 


| . idee seal any sop or patina in: order. to insure ies Fe no 
with his orders and to enter upon the leased premises and perform at = 


oh - | - the expense of the lessee any required operation that the. lessee fails. to. 


perform. The general penalties for failure. to comply with the ap- °. a 


iz plicable law, regulations, and lease terms are. cancelation of the lease a 


and forfcitare under the bond. 7 
The following specific fines are en only to ‘ease for Tadian . 


4 lands, and in case of. repeated violations of the regulations or disregard a. 


of notice from the officer in charge, the lease shall be subject to can- 


eo ns celation, and the lessee. sha] stall be’ held liable for. the’ PapHER of f any. ee 
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- fines aeued under these regulations, i in n the discr etion of the Secretary ae 


of the Interior; Provided, That the lessee shall be entitled to notice = 
and hearing: with respect, to the terms of the lease.or of the regulations __ 


violated: This hearing shall be held by the officer in charge, whose 


eS: | finding’ shall. be conclisive ‘unless an appeal i is taken to the Secretary 
of the Interior within 30 days after notice of the decision. The 7 


finding of the e Secretary of the Interior upon appeal shall be conclusive. 


| Fines that may be imposed for violations of certain provisions of these . 
. “regulations a to id and gas A gable on re eee f néticen _ 
— bands: : s . BS cedies a 


o For failure to file pr veliminary notice of atentiow te drill, $10 for | 


: the first violation and $20 for each violation thereafter (section 2°(d) }. gs 
| B. For failure to file notice and to obtain approval | before redrilling, 4 

: deepening, plugg ing, or abandoning. any well, $100 for the first viola- 7 
tion and $200 for each subsequent violation. (section 2.(d}). ae 
GC. For. failure to mark derricks or wells, $20 for each well or r derrick . 
and, after written notification, $10 for each week for. each well or oe 
: derrick (section 2 (e)). ee, 
_D. For failure to file completion reports, $50 ie ae finst wiotgtieil: 4 


and: $100. for each subsequent violation (section 2 (f)). 


a _K. For failure to install required. high-pressure fittings and | equip- . a 
— ment, ‘cement conductor string, and anchor properly all. strings of 


os casing, $100 for each well; and after 10 days’ written: notice an addi- toe ae 


tional fine of $200 may be assessed, and thereafter an additional | sum . 
of $200 for each 20 days until the. condition 3 is remedied (section 2 ( g).). 
-F. For failure to construct and maintain in proper condition slush 


ese or mud pits, $10 for each day after Aires is. SO: » commenced on | 
ee any. well (sections 2 (h) and (i)). : : 


—G. For allowing pollution. of streaane or on ee water: or ee ’ 
| age to the surface iby .B.-S. and salt. water, $50 per. day. after. 10 
days’ notice by an authorized representative of the > Department 


te - (section 2 (0)). 


_ Payment of any - of Ke fase set forth ae Hall not relieve the | 
: operator from compliance with the’ provisions of the ‘operating regu- 


lations. AD waiver of any particular: cause for fines ‘shall. not be 3 


~~ construed as precluding the imposition. of a fine for any other cause. 

. or for the ; same cause. occurring at any other time. 7 
Fines shall. be imposed by the supervisor and shall be paid to the : 

. superintendent through the supervisor. for credit to the lessor, | 


oe “ SkoTION 5. Revorrs” TO BE Mane BY ALL Lins’ Goreme | 
> Psrarrress) OR THEIR AvrHorizEp AGENTS — | oe 


| Certain information is ‘essential, 0. the. proper handling of ‘prop- eae . 
: orties and for oe ae of the a interest. ‘Sample | 
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a ‘onthe showing the type. ‘of information. required 2 are iecbed in ns 
this section, and blank copies of these forms can be obtained from 
the supervisor or his representatives. These forms, unless others. are a ee, 
specified by the supervisor, must be filled out. completely and filed 


+ punctually with. the supervisor or his. local representative. Failure _ | 


of the lessee to submit the information and reports required herein Toe 


constitutes noncompliance with the. terms. oF oe regulations and | 
ds. cause for cancelation: of. the. lease. Le gy aS -_ 


| Sundry Notices and Reports on Wells. (orm 90-3814) 


ot 9-331A, covers | all notices and. all: reports” ae: to | - 


: individual wells except those. for which. special blanks are: provided. | 
This form may be used for any of the. purposes listed thereon, or — 
a special heading may be inserted inthe blank to adapt it for use 


\ for:similar ‘purposes.’ Any written notice of: intention. todo’ work 


_ or to: change: plans: previously. approved. must: be filed. in. triplicate 
--unless otherwise: directed: and.must reach. the. supervisor or. his repre- 
sentative and receive his approval before the: work. is begun. . The 
_lessee ‘1s responsible for receipt: of the notice. by. the supervisor. or 
his representative in ample time for proper consideration and. action. 
If in case of emergency any notice is given orally or by. wire,and — 
approval is obtained, the transaction shall be confirmed in writing | 


asa matter of reedrd," The. examples. following illustrate some of — 


the uses to which form 9-831A. pas be ou and indicate. the Te 
—— with, respect, to. each use.. 3 : 


MN otice 0 of I ntention to Drill (For orm 198814) 


‘The notice of. ‘intention: to drill a. well must’ be. filed. in iplieds 
ath. the supervisor or his local representative and approval received 


_ . before the work | is. begun. This notice must. give the. location, in. 


feet and direction from: the nearest lines of. established public survey; 


: the. altitude of. the derrick floor above sea level and. how obtained ;— 
the geologic name of the surface formation; and estimate of the depth eee 
 -at-which and the stratum or formation in- which oil or-gas'is expected 
to occur; the approximate depths: at which: specified strings of casing = 
will be set and cemented and the weight and sizes of. casing proposéd = 


40. be. cemented - at: these depths; and a. statement ‘of. eae Proposed “a 


‘eae = oe mudding, or other, special work. 


N otice OF Intention to Change Plans (orm 9-914) 


| “Where unexpected conditions necessitate any change i in the sine of re 
=“ see work already approved i in connection with either'the drilling ~~ 
_ -or the repair of wells, complete . details. of the. changes must be sub-- 
| “mitted in triplicate. to the: supervisor or his representative on. this form ne ty 


7 and anpeoyal: obtained before the work i is undertaken, | 
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: . | Notice: of Dus fo or Casing and Water. Shait- Of r est (Fo orm n 9-8314) - 


oo ~The exclusion of water. from: ou- or gas-bearing formations: isan 
important item of conservation, and the supervisor or his local repre- 
- sentative will witness’ all casing and water shut-off tests. Notice on 
_ form 9-331A must be filed in triplicate with the: supervisor or his. 
~~ Jocal representative in advance of the date ‘on which the lessee expects _ 
-. to-make such test. Later by agreement the exact time shall be fixed. - 


The casing test and the test of water shut-off must be approved by the. | 
supervisor or his representative before further drilling: can proceed. 


~ In the event of failure, casing must be repaired or replaced: or. re- . _ 


. cemented, whichever the conditions aay require. 


| Notice of Intention to 2 Redril, Repair or Condition Well 1 (Form = . | 
| 9-381A) | oo 


“Bofors: repairing, asain. or sonditiosiing. a well; a “detailed /~ 


| ee statement of the plan of work must be filed’ in triplicate with 
_ the supervisor or his local representative and. approval obtained before. . 


- ie the work is started. | In work that affects only: rods, puraps; or tubing, | 
ot OR other routine: work, ‘such as. cleaning out to previous total: depth, 


"no report is nee ay. unless culgauoanc! required by the: SUpereer or, . 


gt aa his representative. 


a 7 Notice, of Intention a Use Boptosine.¢ or: Ohemécals ieee 08314) he 


: “Before using explosive or chemicals (shooting or acidizing), i in any 
7 wall whether for increasing production. or in drilling, repair, or 


: abandonment, notice of intention shall be filed in triplicate with the : 


supervisor or his local representative’ and - approval obtained before _ 


; the. work i 1s. done. When such notice of intention forms a part of. a io | - 
notice of intention to redrill, repair, or abandon a well, the: supervisor 


or his representative may accept. such notice in ‘Kou. of: a ee oes 


~ notice of intention to use explosive or chemicals. , 
The notice of intention to-use explosive or scar cals (on 9- 


; | 331A) must. be. accompanied by the complete log of the well to date, 
-. provided the complete log has not previously been filed, and must. 


7 state the object. of the work to be done, the amount and anture of the . 


be material to be used, its exact location and distribution i in the well (by ‘ 


_. depths), the method of localizing its effects, and the. namie of the. com-~ i :. 3 
oo pany that. j is to do the work. “The notice shall also’ contain an ac- eo, 
~~ curate statement of the dates and daily production of oil, gas; and 

ie water from the well for each of the last. preceding 10 producing days. aa 


- vo ‘ Subsequent Record. of Use of Explosive or Chemicals (Fe orm 9-981 A) cae 


- After using explosive. or chemicals i in any well a subsequent record 


| Ss must, be filed i in triplicate with the supervisor or his Jocall pres nies | 
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: tive. This record shall ie filed separately 0 on Form 9-331 A. withiti 15 


cs days after the work is done, except. where such record is included in 


the log (Form 9-330) or is a part, of a record of other subsequent, 
* work done (Form 9-331A) or isa pee of an | abandonment record | 


filed within that period. 


The subsequent. record ae use of lode 6 or piaiieals ‘anal in- 
| Glace: a statement of the amount and the nature of the material used, 


_ . its exact location and distribution in the well (by depths), and the sd 


~-- method! used to localize its effects. The record shall also. contain ak 
accurate: statement: of the dates:and daily. production. of, oil,.gas,.and: 


... water for each of the last 10 producing days preceding the use of ex- oe 
cor plosive or chemicals. anda similar statement of production after the | 


_. work is done, In addition, this report’ must include other pertinent. > ne. 
2 information, such as the depth to which the well -was cleaned out, the 
time ae in 1 bailing and cleaning out, and any. injuries to the ee oo 


| -or well. . 
Record 0 ; Perforating Casing: (Form 98314) 


| Usually. a statement, covering the details of perforated. casing. ina ..” 


: well is made on the log form. When perforations are made after the _ 
_ log has been submitted, a report of the work must be made in tripli- _ 


cate (Form 9-331A). to the supervisor or his local ‘representative. a 


-. Prior notice need. not be given for such work, except that if.1t is in- 

- tended to perforate casing that has excluded water from the well, a — 
notice in triplicate of intention to perforate and. approval of the > 
supervisor or his local repro are necessary before the work . 


‘i as ( begun. 


. N. otice of I ntention to Pull on Other wise Alter Casing (Form 0-331) . : 


“Tf it is desired to pull : a portion or all of a string of casing, orto : 
“rip, perforate, or otherwise alter casing that has excluded water from 


_ a well, a notice (Form 9-331A) of such. work must be given in trip- | 


“.licate and. the approval of the ce ese or hig local EP wepresemtariye a 


oa : 7 obtained. before: the work 1 1s. started. 


Notice of. I ntention to Abandon Well (Form 9-3314) 


| “Before beginning abandonment work on any well, whether drilling , 
| well, ‘oil or gas well, water. well, or so-called dry. Hele. notice of in- 
tention to abandon. shall be filed ; in triplicate on Form 9-331A with 


the: supervisor or his local representative and approval obtained be-- 7 
i. fore the work is started. s 


_ The notice of intention to abandon must show the reason for abane: be 


ae donment: and must be accompanied. by Bh. complete log, in duplicate, 
of the well.to date, ‘provided. the complete log has. not: been filed pre- 


oo. viOuEy and must. give a detailed statement of the proposed ¥ work, ‘ | 


| 125897—39—v OL, . 5630, 
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_ ‘including: such information a as Kind; location, nee Jenigth of plugs: (by 
- depths) and plang for mudding, cortienting’, shooting, testing, and 
| penoune casing, as well as any other pertinent’ information. | : | 


Subsequent Report T. Abandonment (Form 9-991A) 


After a well i 18 abandoned. or ‘nlite gged a subsequent record of ork 


done must: be filed in triplicate with the supervisor or. his. local repre- 


sentative.. This record shall be filed separately. (ont Form. aie Ee | 
within. 15 days after the work.is done...) aa 
The subsequent. report: of abandonment. shall; give. a, detailel ac- 


a Sout of the manner in: which the.abandonment or plugging work os 
. was carried out, including - the. nature: and quantities of materials 


_ . used in’ ‘plugging and the’ location and: extent. (by: depths). of-the 

plugs of different materials; records, of any. tests'or measurements 

made and of the amount, size, and. location (by depths). of casing — 
— -Yeft in the well; and a detailed statement of the volume‘of mud fluid. - 


used, the pressure attained i in mudding, and. the names and positions | 
of employees who. carried | on the work. If an ‘attempt was made to 
part any casing, a complete report. of the methods used and results | 
obtained must be included. eS vo : pees 


Sipe Welt L History (Form 93918) 
A hee of all work thee: on any. well since the filing of the ibe 


form . (Form 9-330). or the last ‘report. covering work: on the well 


must be filed in triplicate with the supervisor or his local representa- 


~~ tive on Form 9-831A within 15 days after. completion of the particu- 


. dar work, or ea if called for the: eae or his” Tope | 
= sentative. ~ ee | 
Log ad History of Welt (Form 9-830) 


“The ieee shall furnish + in ‘duplicate, on Form 9-330, to the ne ae 


_ visor or his representative, not later.than'15 days after: the comple- 
_ tion of each well, a complete and accurate log and history, i in chrono- © 
— logic order, of. all. operations conducted on the well. If-a log is 


compiled for geologic. information from cores or formation samples, 


duplicate copies of such log. shall be filed 3 in. addition, to the ‘Tegular = 
log, : 
“The noe shall require. the dole, ether using company iabor 


| io contract labor, to record accurately the depth, character, fluid con- 


tent, and fiuid levels, where possible, of each. formation aS it, is pene-.~ 


‘trated, together with all ‘other. pertinent. information obtained . in. 7 


7 drilling the well. The practice | of compiling well logs. from. memory, 
after 1 the. work has been completed, will, not be permitted. . 


Ieee ae Bae 
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| Lessee’ 8 u onthly Report of Operations (Form 9-529) 


ec eee report of. operations for: each lease must be: ae: for 


- pach calendar month, beginning with the month: in’ which drilling _ | 


operations -are initiated, and must. be filed: in duplicate - with’ he 


ie : supervisor or his local representative on or before the 6th. day of | 


~ the succeeding month, unless’ an extension of time for the filing of — 


-. such report is ‘granted by the supervisor or his representative. The. : 7 
7 report. on. this form. constitutes. a general summary. of ‘the status. of 


_ operations on ‘the leased Jands and, whatever such status. may be, 
_ the. report. must. be submitted each oan untal the lease 3 is. ‘terminated 
‘or until, omission of: the Report is authorized. by) the supervisor or his 
representative. =. 3 

In order that the supervisor or me representative may obtain for 
this form the desired - information, At, Is. partionlerly. Receeery, that 
for each calendar month— - | 2 

- (1) ‘The: lease be identified ‘by: inserting the name “f the United 
States land office and: the serial: number, or in the case ‘of Indian 
Jands: the lease number and lessor’s ecnee in the ‘space provided: in | 
‘the: ‘upper right corner; ‘ 

(2) Each well be listed ae by. nina “its Tocation be. given 
ie 40-acre subdivision (“A 44, See. or lot); section number, Soe 
and range; 

(3) The number of ‘days each’ well produced, phether ae or gas, 
and the. nuniber: of days each. input ‘well-was:in operation: be stated ; 

. (4): ‘The ‘proper columns show. the quantity. of oil,..gas, and: waren 
paced and the, total-arnount. of gasoline recovered . (total. sales. as 
distinguished. from the total production here. required should be 
shown in the footnote); =...” - 

(5) The “Remarks” column chow dis: name, character, and depth 


| of each formation in ‘wells being | drilled (active or suspended), the | 7 


date such depth was reached, the date and reason. for every shut- 


_ ‘down, the names: and depths of important formation. changes. and 


contents of formations, the amount and size of any casing run since 
“last report, the dates andl results. of. any tests such as ‘production, 
water shut-off, or gasoline content, and any other noteworthy infor- 
| ‘mation on. operations: not specifically provided | for in.the form. 
“It is “intended that. this: form’ ‘shall ‘be ‘a ‘report’ of all operations 


| - tindiaotaid on each well during the month and that: it: shall : show 


ha Status. of Operations in: progress on the last day of the month. | 

The information requiréd 4 in the footnote must be: given ‘in: balivels | 

of oil, thousands of cubic feet of gas, and: gallons of gasoline: Tf to - 
= runs’ or. sales ¥ were made ‘during, the: sees month, the: ane must 
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When: oil and. gas, or - oil, gas, and gasoline -a are eee de pro- 7 


~ duced from the same lease, separate reports on ‘this form should be 


‘submitted for oil and for gas and iaceans unless. otherwise. igre a 
| ized or. directed. by. the supervisor, | | - 


~The. lessee must report accurately the ipintae: of all wells on the 


‘ leased lands: 


Daily Report of Gas Producing Wells. (For orm n 9-368). 


Unless otherwise directed. by the supervisor: or his représentative, 7 ae 


the readings of ‘all meters showing production of natural gas from — 
leased lands shall be: submitted daily on Form 9-352, together with 
the meter charts. ee a, — nas: ‘been it i ile charts ia | 


= . be returned. 


. : Lessee? 8 ‘Statement 0 by Ou ea Gas ‘Buns one 4 Royalties (Form 9-861 12) 


| When directed by the supervisor or his representative, a monthly | 
report shall be made by the lessee in duplicate, on Form 9-361, show- 


ing each. run of oil and. all sales of gas and gasoline and other hydro- co - 


- carbons and the ‘royalty accruing therefrom to the lessor. When 


use of this form | is ‘Tequired 1 it: must be. Be te filled out and a. 


sworn. to. 


"Royalty and Rental Remitéanee Form (Form 9-614) 


This form shall. be submitted to the supervisor in: a apleas: and 


shall accompany each remittance covering payments or claus Or a 


| ; rental and: shall show the epecine. items Dele: a 


~ Speotal Forms | 


aie of the as conditions in certain localities, ail Tone : 


ie other than those referred to in these regulations, such as run or sales 


| statements, may be necessary. Instructions for the filing of such : . 


forms will be seen by the supervisor or his representative, — 


" Seorton 6. Averars 


The igcey ties complying with. any. order. et ek te carry out | 3 
the terms and spirit of these regulations, shall have the right to 


appeal therefrom to the Secretary of the department having ‘juris- 


diction over the lands of the leasehold... Such. appeal must be filed _ 


oe by the lessee with the official from whose order ype 1s made, won ; F | 


30 days after the order has been served... | . 
These regulations shall supersede all 1 prior te eoultene pane 
| epplivable to oil and gas lands of the United States or to restricted. 
7 Indian lands. ee) shall be administered unde: the Director of the 
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= United States Gedlogical Survey, er that as to lands within naval ao 


a petroleum reserves they shall be administered under such official: oe | 
the — of the Navy shall designate. - ; meee 


_ Récommended for approwalls a 
eT oat Wee: Mosman et 

ue ee -. Director of. pies leks are 

a. To. ‘become Gischivs the ist an of November 1936, 

| Approved: October 30, 1986. | 

7 ~ Haro 'L, Ickzs, ae ae: 

ee — Secretary of the. Interior. 4: 

— Approved : November 7, 1986. 2 

- - Cusonn A. Swanson, 

Leeciugs on the Navy. 





- 4 ALASKA, ‘MINING CLAIMS ‘WITHIN GLACIER BAY NATIONAL 
: | MONUMENT | , 
“(Circular No. 1415) 


Unite Srams Deranraent OF THE » Livrenro8, ee ene 
7 | - GENERan Lanp OFFICE, © : ao ._ 

Me a & P 7 3 a December 28, 1936. 

| Rectsrmr, ‘Ancuonace, A ALASKA! 


Phe: act-of June 22, 1936 (49 Stat: 4 1811), an ee to netad ine mining pe : oe 
ae ie of the United. States to. the Glacier Bay National Monument: In eerie 
- Alaska, provides as follows: | 


Be it enacted by the Senate and House: of Representatives of the United States —_ 


Of America. in Congress assembled, That, in’ the area within ‘the Glacier ‘Bay 


- National: Monument. in. Alaska, or:as it may hereafter be extended, -all. mineral : | 
| deposits of. the. classes’ and kinds’ now subject to location, entry, and. patent 


~ 4 under the mining laws of. the United. States. shall be, exclusive of the land con- 


— taining them, subject to. disposal under such’ laws, with. right of occupation. and - 


_--use-of-so much of the surface’ of the land as may be required for all purposes 7 hace 

- ve reasonably - incident to. the mining ‘or removal of the minerals and under such 

a a Seneca regulations as may. be prescribed by the. Secretary. of the Interior. a 

~~ Under this act, thé lands in the Glacier Bay National. Monument, ae, 
. reserved by proclamation of F ebruary 26, 1925 (43 Stat. 1988), or as. 


it may be extended hereafter, are open to prospecting for the kinds _ 


of mineral now subject to location under the United States mining 
- laws, and, ‘upon ‘discovery of any | such mineral, locations may. be made 
in ecoordance with the provisions of the mining laws and regulations — 
thereunder. . Such locations, duly made, will carry all the rightsand 
incidents of mining locations: except that they will give to the locator 


ne nO. title to the land within their boundaries or r claim thereto Cas the oe 
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'~ right. to: -occupy. and.t use.so much ot the surface of. the, land as. required | 
for all purposes reasonably necessary to mine and remove the minerals, 

‘such occupation and use to be under: ‘general. regulations prescribed by | 
the Secretary of the Interior. | 
The owner of a mining location may cut im, cnber within. the 
boundaries of his claim-as is necessary for mining: purposes. Pros- 
-pectors may cut timber for their- necessary mining and domestic uses 
only with the permission of the. custodian of the monument or his _ 
representative who will: designate the timber: to be cut. All.slash, — 
brush, or debris. resulting from the. cutting of: timber. upon mining 
| Siam or by prospectors shall be disposed. of by the claimant or pros- 
. pector in.such manner and at such time.as may ; be designated by the 
- National Park Service officer in charge so.as to prevent the creation: | 
of fire hazards, or conditions conducive, to the. development, of bac 
tation by timber-destroying insects. : | 
__Prospectors or miners shall not-open or r construct roads or vehicle | 

trails without first. obtaining. a permit from the Director of. the 
National Park Service. Applications. for such permits may be made 
through the officer in charge of the monument upon submitting a. 
map or sketch showing the location: of- the mining property to be 


served and. the location of the proposed road or vehicle trail. The . 


permit may be conditioned upon the permittee maintaining the road 
or trail ina passable condition s SO wong. as it is used Bee the permittee 
or his suecessors. 7 | 
Occupation and use of the aches of 3 an: uiipatented x mining: claim 
is restricted by the general law to. such as‘ is reasonably incident: to 
the exploration, development, ‘and. extraction of the minerals in. the 
claim. Accordingly, any locator or patentee: of a mining claim 
located under this act -will be entitled to such right.. Upon written. 
permission of the Director of the National Park Service or his repre- - 
sentative,-the surface of such claim may: be used for other specified : 
_ purposes, the use tobe on such conditions and for: such crs as 
may be prescribed when permission. is granted. es | 
_ Prospectors and miners shall at all times conform to. any” ae 


now prescribed or which may be made applicable by. the ‘Director, 7 


-of the National Park Service to the national monument. | 
 Attention.is called to the park segeetions ¢ for the protection « of 
7 wildlife which: provides: | 


; The national monument is a sanctuary for wildlife of every. ante ane ‘alt 


"3 hunting, or the killing, wounding, frightening, capturing or attempting te 


o capture at any. time of any wild bird or animal, except dangerous animals when: 


it is necessary. to prevent them from n destroying human lives or r inflicting Persone? 
— injury; is prohibited. | | 

. Firearms, traps,.seines, and nets are ‘prohibited within the boundartes of thé - 
sre nionument, except upon written permission of the custodian or his:representative. 
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a _ The font of occupation. naa use. of the curiae of. ne land: embraced . 
in ‘the boundaries of a. location, entry, or. patent. pursuant, to’ this 
- act. will terminate when. the minerals are mined out or the claim is 


~~ abandoned. Any. owner of.an unpatented location who fails to per- 


— form annual assessment work on: his claim for any ‘assessment, period 
will be. assumed to have abandoned his claim, and his right of occu- 


; pation and-use of the surface. of the claim considered at an end. | 

— Applications for patents. and final certificates issued thereon ie | 

2 ‘mining claims-in this monument should be noted “Glacier Bay Na- 
_ tional-Monument Lands,” and. all patents issued for claims under the — 
act will convey title to the minerals only, and contain appropriate 

7 reference to the act and these clean ; | ae 
eee pee 7 , : | Fre W. epacon, - 2. 

or : _ Commissioner. on 

Ie concur : ne | | a 

“Anno B. Caintinin, . 

| Director, National Parle Service. ° 

| Approved: pon? 4 & : 7 

T. AL W aiiestia; fog see 

: First Assistant Secretary. 





: "GRAZING FEES; ‘CEDED INDIAN LANDS | 
| (Giteular No. 14i7 3 


*Uniren Sams Deparment OF THE En rerror, | 
Piet Betis eR | -GEnmran Lanp Orrice, 


a i a Pde ae 19, 1937, 
| Rite ree. Seige, Lann Operons :. ate 
Section 11 of the: Grazing Act. of June: 98, 1934 (48 Stat. . 1269), 


a provides for. the use. for Tange improvements (when appropriated . 


oe of 25 percent, to the State 3 ine aeiicn the ends! are. located, and ‘the: a % 
+ deposit of 50. percent. to the. credit of the Indians. ae 
The: ‘prescribed. receipt account title for receipts. under Cite. Carian - 


is “6284 Receipts from Indian. Ceded Lands under Grazing Act of © 


: - Fune 28, 1934 (6017),” the first number being the old. ern and the — a | 
~ number in parenthesis: the new. | 


de In addition to this title it. will be necessary to have the Indian, 


4 _ tribe (name and. State) shown. . . a 
The record fails.to show. that. any. register te applied: ‘deposited, : 


or scheduled for transfer any moneys under the above quoted title | 


although it is quite. evident. that some of the receipts under the a 


| grazing act include payment for the use of Indian danas, 
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: “Tminediatisly on 1 reesipt farace each ‘register will prepare and titans : - a 
| mit a statement as to whether any moneys already applied: (or sched- <. 


-... uled for transfer) under the title “6280 Receipts from Public Lands wl - 


under Grazing Act of June 28, 1934 (6016) - represent. payments for. 3 


3 grazing Indian lands and if so, what tribe or tribes, with the amounts ~ 


et : (month by month to December 81) to be credited to the Indian title. 


Understanding that licenses to. graze on Indian lands will not gen- - 
erally be limited to such lands but will include public lands also, it. 


will be necessary to. determine the percentage. of the area that is - 


Indian and to see that percentage of the teen under the Indian a 
~ title, - 


£7 ‘Beginning with J anuary 1987, abstracts of moneys. applied (when- oe 
ever Indian lands are involved) - will show the percentage that is~ 
‘Indian (district by district). and the schedule of transfers (summary 


on Form 1046) will show the Indian and public lands ono ae 


_ ions 
7 -Frep W. JouNaon, - 
Oi Pe aN a - Commissioner. 
| | Teoneur: : January 19, 1937. . ea Bigs 
| WiiaM ZI MMMRIEAN, In, : cr ae 
Assistant Commissioner of Indian Affairs. Pipe: A 





“USE oF ‘TIMBER ON LANDS. EMBRACED IN GRAZING LEASES. 


| Usen Srarzs Drparruenr, OF THE Tnerantor, ae 


; GenrraL Lanp Oretce, a a7 ae 


February 12, 1937. i 


; From THE oan OF THE Guiwinar: Lanp Orrice * ‘To. THE 


_ Drecror oF THE Division oF INVESTIGATIONS: ) 
 Reckipt i is acknowledged. of your memorandum of J anuary 22, with oa 


oe ilo copy of a Teter from. Special Agent in Charge’ ae at - 


7 Billings, Montana, in” regard to the issuance of timber permits on — | 


~~ lands embraced in grazing leases issued under section 15 of the Taylor 
. Grazing Act. The Special ea in 1 Charge requests to be advised. on . a 
the following points: =~ a eee, 
1. Is the lessee: permitted’ to an timber from lange sribedoad § in his” fe 
lease without. making appocuon to the Special oo in 1 Charge, - 


for a permit? 


9. Are lands embraced in a ae issued. ee section. 15 ot the - : 
- gaid act pubjeet to the issuance of timber ae to Dereon other i ae 
a than, the Jesseet ” ce | .: | as) Peo ae 


oh BEI. "DECISIONS OF THE: DEPARTMENT OF THE INTERIOR AALS 


‘While. che fepulatioue: cad under ecu dD: of the act of J une 


98; 1984 (48 Stat. 1269), as amended by the act of June 26, 1936 (49 


; : Stat. 1976), are: ‘silent: as to the. use of timber on lands enibencad in: 
grazing leases, the lease forms, which have been approved by the De- _ 
“partment and are considered as part of the regulations and are used 


c= in leases. issued: bye the a under ue section 15, provide we 


“ follows (page 2) 


“The. ‘lessor. expressiy- reserves : oe ae 
(a).The right. to. permit prospecting, locating: developing, mining, entering, a 


leasing, or. patenting the. mineral resources, and’ to dispose : of such. resources: i ene 


ine ‘under any laws applicable thereto; the right to permit the use and disposition _ 


_ - of timber on: the. lands. embraced’ in this lease, under: existing laws and regula- 


a tions ; and. nothing hérein contained shall restrict the acquisition, ranting, or | 
| use of poe of rights of way under r existing Jaw. | 3.9 


| (Page ae 


It is further r understood and | agreed : ; | 
(b): That ‘the’ lessee ‘shall. not. “sell or remove for use: elsewhere any timber — 


s : growing on the leased. land but may take such timber thereon as’ may be: neces- . ty. 
a : sary. for the: erection’ and. maintenance of improvements required in the opera-. 
i ok Hon of this lease. itt alas eal Sate | | 


Before taking. bee aes section: (b). of the less thse i 


- : should file application for and. procure a permit in Ro ane. wit a 
fo, & the’ regulations | issued under. the. acts of June 3, 1878 (20. Stat. 88), ws, Ut 
aS and March. 3, 1891. (26 Stat. 1093), contained i in ‘Circular 1285. oe 


_ Where application 3 is-made by: a person other: than the ences) to 


ae take timber from lands. embraced in a grazing lease issued under 


.- section 15 of.the said act, investigation should be made to ascertain... 


the facts: i in the-case “and: whether or not: the cutting of. the timber | 
ae applied for. would adversely affect: the lands for grazing purposes. 
Tf no objection, appears, the permit may issue but should contain & 
. provision that. the timber cutting thereunder must be doné In. such : 
. Mnanner as will not interfere.with the rights of the lessee. a 
AJL applications for timber should be filed with. the ‘Special ‘Agent whe 
in Charge of the lands from which the timber is to be cut and should _ 


c comply with * the: regulations | contained in Circular: 1285. The | 
_ Special Agent in Charge.may issue permits not exceeding $200.00 in 


| _ stumpage value as provided in the said ‘regulations, but timber in : 
excess of $200.00 in stumpage value may only be ere upon. sets en he 


= "approval by the seers oe the PAIDEIONS 


Approved: 
_ A. ‘Wanklig” a eee 
First Assistant Secretary. 


— _ DECISIONS OF THE. DEPARTMENT OF THE: INTERIOR pve 


" GRAZIN LEASES—LANDS. WITHDRAWN oR CLASSIFIED FOR 


“POWER SITES er oe 


2 I _Usrre Sears Dapantocene ¢ OF THE: , Ewrieror;. fp oe 
| eee ee GENERAL Lanp: Ovsic : 

Re eee ee cae March i, 1987. 

Sa rorie Unrrep. ae is. ‘Onmices: | 7 

Your attention is directed to that part ot paragraph 4 4 - Circular 

No. 1412 which reads as follows: aie 


ade Ea, or when it is. found that. the application for. lease embraces withdrawn | 
or. reserved lands, the lease application will be suspended as to such tract or 
- tracts until such a time as a deterinination can be made by: this office regarding 7 
the respective rights of. the parties interested. a | | 
‘This Department js in receipt of a dolerminaton: of the Federal 
Power Commission dated. February 16, 1937, wherein consent is given - 
to the issuance of grazing leases under section 15.of the Taylor Graz-_ 


i ing Act, as amerided, for lands withdrawn, classified or reserved. for - 


| power purposes: idee. thé-act. approved. Tune 10, mae ee ‘Stat: pe | 
Subject to certain specified conditions. . - 
~The > records ° ‘in connection with applications: fo grazing lease : 
which heretofore have been suspended in whole or in part. because — 
of withdrawn lands under the act’ of June “10, 1920, are: being re- 


turned and you will consider all lease applications for lands ‘so with- | 


drawn and ‘proceed to make a:determination: between. the conflicting 


= applications and’ award such lands in leases’ or- ‘supplemental leases” 


as outlined'in Circular No: 1412 and office letter of February 27, 1937. 
- When a determination: is made as to the award of such: lands you. 

will prepare lease forms or: ‘supplemental lease forms ‘in: quadrupli- 

cate, inserting after: paragraph | (i) page 4 thereof, “ (k) See back’ of 


page 3,” and on: the r reverse. ereide: of page 3 vous will ae the erin ae 


: stipulation: a 


“That. the. issuance ft ‘thig grazing "iéase ‘shail’ in ‘no wise ‘diminish or. affect ; 


the jurisdiction of the Federal Power: Commission. at any’ ‘time to issue “permits © 


or licenses pursuant: to the provisions: of the Federal Power Act; and that the - 


- issuance by the Federal. Power. Commission of. a: license shall. immediately 


cs and automatically terminate this | grazing lease. as .to all. lands” within. the 6 2 
= project. area, described in such license. | es : - 


When new leases or supplemental leases are, erasuted a you } em- 
Pelton lands withdrawn, classified or reserved’ for power-site pur- 
poses, you will immediately forward to this office by: special’ letter the - 
records in connection with such leases together with copies of all cor- _ 
| respondence relative to the issuance. of the Jeases.. Your letter of _ 


7 transmittal should set forth a description. of the lands included in’. 7 
the lease and withdrawn for power-site purposes, in. order that t the 


Federal Power Commission may be pepe advised. 
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These instructions. ‘will: apply only. to lands withdrawn, ‘tesekved, or ar 


ee classified for power-site purposes. under the act. approved June 10, 


1920. For your information a copy of the determination: of the a 
a5 ‘Federal Power Commission i is enclosed. oe 


Fre W. os | -_ 
| Commissioner, 
| Approved: ‘ Gein LARS. g 
ods A. Waters, Ie 
Pe Assistant  Seoretary. 





Ju OIL AND GAS APPLICATIONS FOR: Y LANDS IN PATENTED PRIVATE — 


* LAND: CLAIMS 
-[eireular No, 1420): 


oy 7 _Unmn Smamns Departmen OF THE oo 
oe . | | _ GENERAL LAND OFFICE, 
| March 19, 1987, 


Reorsrans, Los ‘Awanrs 4 AND Sigsnatic Caniworwra: | 
- Where an application for an oil and gas lease is peti ae your ~ 


_ office containing a description by fictitious subdivisions not shown on. 


“o 


the official township plat, and the land is segregated. as In a, confirmed 


private land claim, and has been patented - as such by the United. 


States, you will stamp the seis notation. In the as right-t hand: 
. corner of the application: 


U: S21 Land Office ee " California.: 


“Application roheed and returned. because land has been pat- 7 *, 


Fentcd by United States as a confirmed Private land claim, and 
- because of HOuOUS, et ae the jand.. 7 foe 


“No Serial mune: vill: i assigned ae no aeear will be. issued. : 


: ‘The application and money. tendered therewith will be returned to. the — | 
applicant, if present, or to the post-office address given in his applica- 

~~ tion. You will enclose: 2 uy oa oe instructions with the gies 
tion, be oe Bien, i 


“Fem W. ae Pe 
Commissioner. 
» Approved: : ae eae 
T. A. Waxrens, | 
First Assistant Seoretary. 


tad DECISIONS: OF THE DEPARTMENT OF THE INTERIOR | T., c 
ASSIGNMENTS OF orL AND. GAS. PERMITS AND LEASES 7 


- [Circular No. 1423] 


Usrm Status Deparment OF THE » Ivrert0r, | 
: | Guyurat Lanp Orricr, 
| M arch 26,,. 1987. 


: Rearsrens, ce Srares Lanp Ge 


- _ There will be required in the future a, separate ee of aa . = 
‘ oil and gas permit and lease when transfers of interests involve record 


titles, whether the interests are of the entire permit c or foes title to 
- specific tracts, ot undivided title interests. _ ta 
When transfers to the same person, association, or corporation, in- oe 


7 - volving more than one oil and gas lease or permit, are filed for Depart- 


_ mental approval, one request for the approval thereof ais one showing: 


_ -asto the 12 qualifications of the. aS ene will be sufficient. 
3 ne _ Frep W. Jo OHNSON, 


| Approved te 6 ee 


© CHaRtes We oe, 
es Saorstory. 





- MINERAL PERMITS AND LEASES AMENDMENT OF REGULATIONS e- 7 
| GOVERNING INDIVIDUAL SURETY BONDS _ a mo 


(Circular. No. 1298, pevined 


Usire Spares Deparment OF THE ‘Lnrmtion, : 

us 7 | | GENERAL Lanp Orricr, 
ve ; : — 3 byes 1, 1987. 

F Ruatsruns,. Gare cee Lia: Orricus: | 
Hereafter where. bonds are furnished, with. ae adel. as vance | 


in connection with permits and Jeases onder the general leasing act, 


such individuals must. be residents of the ‘State and_ the United 


_ States Judicial District j in which the lands involved are located. 


Evidence of such residence must be furnished by: affidavits of the ; 


un | 7 : 
Attention is ead io the eotiee a shdaaie of justification: ne ~ 


Re quired to be furnished by individual sureties and certificate of com- 
_ petency, which forms should be followed strictly. | 


Existing circulars relating to such bonds are Herepy modified only | 
to the extent above stated. | et ee, & 
: - ‘Freep W. Teun. hs es, 
- Jee a. - :  Comanissioner. 
| Tek. yy ane 

| First t Assistant Secretary. 





SBE “PECISIONS OF" THE DEPARTMENT or THE INTERIOR - AAS 


- Susonsr=p Four OF: “Aprrpaver OF. ‘J USTIFICATION. To Ba ‘FURNISHED BY 
INDIVIDUAL SURETIES | 


7 State of Sedat a 
‘County. of ve ee re mann aans 8s, : ai - 
LX Bo oS a es 08 SSeS ns ae hereby § swear 
| (Name of surety), / °° (City or town) (State) — i 
ihat I am the same person who appears as a aa surety on the ‘oud 

furnished in connection with application Dia ee hea ; filed 
2 - (Land office) | * (Sexial nuabany: 
by eee ena that I am. worth in real property not exempt 
yw | Se ree (Name of applicant) . ao 

_ from execution double the sum specified in. the undertaking, over: ‘and: above 


my just debts | and liabilities : that the Teal property © is. situated e 
poe eer ace kare ee Se obs e y SANG is valued at $.---~ Bae ‘that said’ real: 


. (City. or town). - (State) = | . Gancany 
er property is unencumbered by. mortgage, lien, or otherwise, except in the sum 


| of ; an men ener that I am not a surety. on other bonds. to the United States, 7 


7 (Amount) . , : : 
except in thes sum of: 8 ass ae ence , filed ane, ‘the: eases: of. wanna 
e (Amount) ee (Land office). , 
“e ‘(Serial number) a. “Fenn eae cla " (Names of principals) a ee | = Ta | 
: | iene Ge - Te al ea ee te ce ee oe Rane ees Vi: 
Subseribed. and sworn ‘to. ‘Hater me. ‘this. Boose se ans of nase eee 
nineteen hundred and wanna nena nena nas at cia ees Siete ens 
/Tsear] = GOP aoe os cA ie sf bs ee a 


7 Svecnsm> Form. OF  CERMRICATE To Be Fornisimp By AJ UDGE OR CrumRic OF A: 
 CourT oF RecorpD, a UNITED Srares Disrricr ATTORNEY, 4 ‘UNTTED. SrarTEs fee 


ComMMISSIONER, OR. A Unrrep Srares POSTMASTER 


State of eee ce ene : 

z 7 - County of ee el aly Spo Se / . | 3: | ae ae. 
Ue, toe it ate ese Aa -, do hereby corey that 
| - (Name) —s_—. (Title) 

Oo ete nner een ene ee and re ee who. appear as sure- 
. ties on the bond of nr are known to me personally, and 


(Name of applicant) - 


that each : is a resident of the State and: the United States Judicial District in. 


- which the lands: applied for are located, and that each is worth, in real prop- 
erty not exempt: from. execution; double the sum specified in the undertaking, 
over and above. his just. ‘debts and liabilities, and that the signatures appearing 

_. on the. bond and’ affidavits. of Justification are- in fact the Bignatutes of said 
es Se oe : 


| (Date). 6 ce i Be BaP eee a, | (Signature), 


( City or town) iat) 
. “Form approved : 








“2 


: First Assistant eee . on 


is Raorsrens, Unrre Srares Lanp Orrioss: 
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GRAZING. DISTRICTS—-ACCOUNTS,. COLLECTIONS. BY REGISTERS 
UNDER: TAYLOR. GRAZING ACT. 


[Circular No. 1424, amending Circulars Nos, 1382. and 1892] 


UNITED Snares Durarracenr OF THE aeentne 
: ee GENERAL Lanp OFFICE, 
ke | | Pa dad Lh, 1937. 
‘Resivinss, Unrtep Srares Linn Orrices: 
Circular No. 1882 approved. March 28, 1936, as amended by Circular: 


No. 1392 approved June 11, 1936, relative to the manner of coneane - 


- grazing fees is hereby amended to read as. follows: 


cs Where the license is. for three months or less, the. fees must be paid in “fun 


| in advance for. the: period of. the license. A fraction of. a month will be charged a 
for ona 30-day month basis, one- thirtieth of the monthly rate being charged for — 


each day. . Where the license is: -for more. than three months, the licensee may © 
_ elect to make. payment in. full or in two equal installments, each payable in 
‘advance, provided, however, when the total fee’ is $10 or less, payment must be 
made in full in advance. | 

_ Frep- W. Jo OHNSON, . 


eee Commissioner... 
I concur: : ne 
| SULTAN Turner, es 
ocean, hy tee, Se ee | Acting Director, Division of Graig, - 
Approved: | 
T. A. Wavrers, 


Pigst Assistant ¢ Seoretary. 


"PUBLIC SALES. ‘UNDER THE TAYIOR | GRAZING ACT 
-[Oirenlar ‘No. 1425, supplements Cirenlars Nos. s 684, 1401, 1412] - 


/Uxtm Snares Daranracenr 0 or THE Tana ) 
: es : - GENERAL Lanp OrFice, ae 
7 3 i oak 16, 1097. 


Circular: 684, approved ‘November 23, 1984, ‘relates to ce sale e. | 
isolated or disconnected tracts of unreserved: public lands. as ‘author- : 
ized by section 14 of the Taylor Grazing Act. : 


Tt directs the procedure the Register should follow i In the Winding _ 


of such applications “if the status of the lands is such that a sale 
- might properly be ordered.” | : 
‘Section 15 of the circular states: , 
No tract of land. will be ordered into the Pest unless, at ie time , applica- 


ok: -is filed, said tract is vacant, unreserved, and surrounded by lands whieh 
have been entered. _Htaltes supplied. ] 3 


se) DECISIONS | ‘OF THE: DEPARTMENT. OF THE INTERIOR MT 


The. Department; under. date of April --1, 1937, Sespondinp: te are- 


a quest: made-by' this office for ‘instructions:as to sxhether lands: covered 


: bya Tease, granted under section 15 of the Taylor Grazing Act, should — 


be, consideréd as appropriated to the extent that it helps to isolate, for 


the period covered by. t the lease, an adjoining tract of vacant at public 
. land stated as follows: aes 


It is not advisable to pouisider temporary. or one-year leases, as. an appropria- ed 
tion which. will have the effect of aaa or helping: to ee ® adjoining public | 
— Jand. eink. gone , ele” ; 
As <I. view, the matter the Janesuans you have asked ‘3 is : ‘administrative. : Tande: | 

which ‘are leased under said section 15. for. three years or more, the leases being | 

subject. to: renewal, are held to be SO appropriated | that they help’ to isolate — 
adjoining public land ‘to make it subject | to ) sale under. section iu of the Ee pavior ; 

- Grazing Act. a : . 

'- It seems to me: that: lease applicants should not. | ordinarily omit frorn: ‘their — 

applications small tracts which will . become isolated or disconnected on the 


ae granting of leases. pursuant to the applications. Whenever possible lease applhi- . 


cants. should be advised So to make their applications. as not to leave isolated or 
disconnected ‘tracts which will only. be fit for disposal under said section 14. 

In view of. the. above 3 in determining, ; in connection with an appli- 
_eation for public sale, whether or not. the status of the land 3 is-such | 
that a-sale might. properly be ordered, you will bear in- ‘mind these 

instructions. of. the. Depeetecnt and take appropriate action on the | 
applications. | 3 | 

| Frep W. Jc OHNSON, | 7 
ae Commissioner. 


REGULATIONS GOVERNING THE LEASING OF PUBLIC LANDS, 
BACEUSINE. oF ALASKA, FOR THE GRAZING OF cama! 


“ [Cireular No. 1401 Revised] 


“Ux p Srames DerarrMent OF THE Intertor, 
| | GENERAL Lanp Orrton,. 


. ae April $0, 1987, 
Ruorsrers, Sse. nee Tan Orrrons: 


Drrecror,. Division, oF. INVESTIGATIONS: _ so ee a 
Section. 15, of the: act of. June 28, 1984 (48 Stat, 1269), as agenda < 


by section. 5 of the | act of. | - une: 26, 1986, ee Stat. saps ile 


“The Secretary « of itie: Interior ‘ is ar ane authorized, in. his. eisecsnie ike ee 


= vacant, unappropriated, and unreserved lands. ‘of, the “public domain. are. so : 
situated as not to justify their inclusion in any. grazing district to be estab- 


| : lished. pursuant to, this Act, to lease any such lands, for. grazing purposes, upon ~ fa os 
oh “such terms and conditions: as the Secretary. ‘may. prescribe: ‘Provided; ‘That pref- me © 
erence shall ‘be given to owners, homesteaders, léssees, or other lawful’ oceu- - 


_ pants of: contiguous: lands to: ‘the. extent necessary to ‘permit proper: use of such a 
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teen aatoue lands,- except, ‘that’s when such isolated’ or discon seutan: tracts em- ae 


. brace seven hundred and sixty acres or:less, the owners, homesteaders, lessees, most 


-or other. lawful occupants of lands contiguous thereto. or» cornering . thereon, ot 
_ shall have a preference right to. lease the whole of such tract, during a: period ee 


Of ninety days after such tract is offered for Jease, pon. the terms and con- se 
x ditions prescribed by. the Secretary. i. Oh 2 ae paces . aS Need 

In general the act, as. amended, provides fox the i issuance of gras. “i? 

ing” leases to three classes of applicants, as follows: ove ar 

I. Leases where no prefer ence right i is involved. : 

IL Preference right leases to applicants who ‘are owners, ‘home- - 


steaders, lessees, or other lawful occupants: of contiguous — 


lands to the extent necessary to ee the Proper. use. ot -_ 


such contiguous lands. : — 
» TIT. Where isolated or disconnected pepe embrace 760 a acres or 


~ less, the owners, homesteaders, lessees, or: ‘other lawful 
| occupants of lands contiguous thereto or cornering thereon © 


- ghall. have a preference right” to. lease. the whole ‘of such . 


ae tract, during. a, period: of 90 days after such tract is | 
— offered for lease upon the terms and conditions prescribed Rae 


ee by the Secretary of the Interior. | | 
ie The Registers of the district land offices will ‘continue t6. adjudicate ae 
all applications for grazing leases received in their offices prior to ~ 
the date of approval .of these regulations in accordance with the © - 
instructions contained in Circular No. 1412; eee Ur oe 
The following rules and regulations are ae for the sae feats 
tration of section 15. of the act of Ju une > 28, 1984, as s amended oe the ea 
7 act of June 26, 1936: | See aa 


1. “APPLIOATIONS 1 FOR ‘Lasse , 


(1) An *-appligation for lease should. be filed: é on Form 4-701, is on 


- te April 30, 1937, in the United States district land. office. for the ss 


district in which the lands: applied for are situated, except that in 


the States’in which there are no district, jand offices, the app en e 


should be forwarded to this office. ore 
(2) The application must be filed in ‘triplicate, ‘except where. ‘it 
embraces lands within the jurisdiction of more than one district land _ 


office, in which event it must’ be furnished in quadruplicate and may 


be filed ; in either office. The original application only need be sworn to. 


(3) Any person who. is a citizen of the United States or who has — . 


Hi “declared: his intention to become: a citizen, or any group or assocla-~ - 


tion composed of such persons, or any corporation. organized under 


| the laws’ of the United States, or of any State or, Territory | thereof ~ 
eo authorized to conduct, business. in’ ‘the State in. which the. Jands. in- © ee 
ae volved are, situated, may file such: an application. pie OR Pewee Oe 
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(4) Owners; re nee legsees,..or other awful: oodupanits of 


: : donde éqatioaous to those. ao plied for shall have a preference right to. an, 


a lease for so much of said lands as may be necessary to permit proper 
use of such contiguous lands, except that owners, homesteaders, 


lessees, or other. lawful occupants of lands contiguous: to or cornerilig _— 


onan tsolatad or disconnected tract applied for embracing. 760 acres) 


- or less, shall have a preference right during a period of 90 days after 


such tract is offered for lease, to lease the whole of such tract: upon the 


| _ terms and conditions prescribed by the Secretary of the Interior. a 
@ The application to lease should set forth as follows: 


(a) Applicant’s name and post-office address. a 
(b) A statement as to. whether the applicant is a native-born 


or naturalized citizen of the United States, or has declaréd his — 


intention to become a citizen. If. naturalized, or a declarant, 
evidence thereof must be furnished: — ; 

(c) If the applicant is a corporation, a, soeetiod copy of the 
articles of incorporation must accompany the application, and 
if an association, a copy of the constitution and by-laws, and. 

evidence of the citizenship: of each member must be submitted. 


(da) A description of the lands applied for must be furnished _ 


in terms of the legal subdivisions of the public land surveys, to- . 
gether with a statement as to whetlier the lands contain any 


springs or water ‘holes, and whether the lands are occupied or | 


used for any purpose and by whom. _ 

(e) A complete description in terms of legal subdivisions of 
the public land surveys of the lands upon which a preference 
right to a lease is based, the nature: of the: Couns thereto, and 
the dates initiated or acquired. = 4 | 


(f) A statement as to the number anal rene of ae to oe — 


grazed upon . the lands, seasons of contemplated use, and the | 
- manner in. which the monte plans to graze the lands applied 


~ for in connection with his general operations. Such statement : ; 
shall not prejudice the application, and the applicant may amend 


it to conform to any objection or requirement made by the Sec- | 

~ retary of the Interior as to the kind. or number of stock, ponnone. | 

_ of use, or grazing plans. a | 7 
 (g) A statement as to what previous use, if any, ie appli- | 
cant has made of the lands applied for, md whether the lands — 


.. have been used by. anyone else. If so, ey whom, for what, par - 


- pose, and to what extent.” 


06. The filing of an. application: under this sation in eae Bs 
| ath these regulations. will segregate the lands applied for from _ 


other disposition under the public land laws, subject. to any prior oo 


valid adverse claim, except that at all times the mineral contents, in _ 
125897—39—voL: 56- S1 
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~ the land anil bs Sabiske to soapeeae: locating, somone: mining, 

entering, leasing, or a! under the Provisions of the eee | 
laws. ne 
(7) The Rite of an application will mee. wieeuts the jad ap- 
plied for from application. by. other applicants. for grazing lease. — 
Conflicting or junior grazing-lease applications will. be. received; 
noted, and disposed of in the | same manner as. senior or Bair graning» 7 
lease applications. 2 rae - 
| (8) As the issuance of a oe is. within the discretion of the’ Sec! | 
7 retary of the Interior, the filing of an application for a lease will not. 
in any way create any: right in the applicant:to a lease, or to:the ex- 


- elusive use of the lands applied for, Pending the execution of a lease 


by the Secretary of the Interior. 

(9) Every applicant for a lease must pay ‘to ae Register: of ee : 
district land office, at the time of. filme an application, a fee of five. 
dollars if his lease application is for 1,000. acres. or less, and.an addi- 
tional five dollars for each additional. 1,000 acres or fractional. part. 
thereof, which fee will be carried as unearned pending action on the 
application. If the application is rejected the fee will be returned. 
If a lease, based on the application, is offered the. applicant, and he 
refuses to accept the same, the fee will be retained and earned, as a 
service charge. 7 

(10) If a protestant against the ; issuance ion a lease. ese to flaase | 
all or part of the land embraced in the application against which 


a protest is filed, the eet should be ee pane by an oe ae 


tion to lease. 
(11) Any person receiving a tataporary one- -year ine pas on an. 
application filed prior to the date of approval of these regulations, | 
_ who desires to continue to lease the lands involved, will not be re- 
quired to file a new application for lease on Form 4-721 but will be: 
_ required to file a petition in triplicate for the renewal of his lease on - 
- a form to be furnished. . No filing fee’ will be ae in connection. 
with petitions for such renewals, , 
(12) Action on petitions for renewals will be Saeed by the. 
instructions contained in the following section II hereof eee that. 
new serial numbers will not be assigned to the same. —- 


IL ‘Action. ON « Avpurcartons AND Petitions FOR y Rewewars 


(18) Upon receipt of an application, the Register of the district: 
land office will assign the current serial. number thereto, note the 
‘game on his records, and if all is found to-be regular, forward. the 
_ original to this office, and the duplicate to the Special Agent im 
Charge of the Division: of Investigations for the division in which. 
tthe lands: are situated. The original and duplicate applications 
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should be accompanied with a status report by the Register of all the | 
lands applied for. =: -_ 
(14) The triplicate. copy. will be cetasaadt by the Register for his 
files, In case the application embraces land. in two. land. districts, 
the quadruplicate copy will be forwarded to the Se as land | 
office for notation and for a serial number. 
(15) The Register of the land office receiving the quadruplicate 


copy will furnish a report to this office and the: Special Agent: In 


_ Charge as to the status of the land in his district embraced in the 


application for lease. The balance of the administrative work up to ~ 


the point of issuing the lease will be handled. through: the: office in 
_ which the complete application was filed. 
(16) All instructions heretofore issued. pardite sailieion ‘of | 
- notices offering lands for lease are hereby rescinded. A general order 
| by: this Department. relative to the offering of all public’ lands,. in- 


: cluding those now embraced in temporary. one- -year leases, will be a 
issued in due course. 


(17) Upon receipt oe the Gepiicts copy of an a application 0 or r peti- | 


2 tion for renewal the Special Agent in Charge 7 will have an investiga- 


tion made and submit a report to this office as to the applicant’s quali- | 
fications, the pertinent facts as to any and all conflicting applications, 


especially as to those where the questions of preference rights, and ee 


extent thereof are involved. 
— (18) The report of the Special Agent in Charge. should Hie in- 
clude a statement as to the carrying capacity of the lands applied 
for, the value of the lands for grazing purposes, due regard being _ 
given to the number and kind of livestock to. be grazed. It should 
also recommend the rental value to be charged, the term of the lease 
to be granted, and any other recommendations which may. be helpful 
in the adjudication « of the application. 


iit. Issuance OF OR Renzwat OF. Leases 


(19) If, je ebaint of an depletion or petition for | aa 
upon considaration of the facts presented, it is decided by this office 


_ that the applicant is entitled to a lease for all or any of the lands : ap- 


| pled for, a proposed lease will be prepared, in quadruplicate, and — 
copies will be sent to the district land office for execution by the’ ap- 
_plicant. At the same time, protests and conflicting applications will — 
be disposed. of, Rubieet to the might of app to the es oF the 
cae 2 7 
(20) If the Honea: ees, is ‘properly ereciel: and rebinba: + | 
| this office, it will be transmitted, together with any appeals filed by the © 
protestants or conflicting applicants, with appropriate recommenda- 
tions, to the pee of the Interior for consideration. The same 
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- pends: will be. followed where iG 1S determined: dis more than one | 


applicant is entitled to a lease and a division of the lands is necessary, - 


except that such conflicting applicants will be afforded an opportunity - 


- to agree to the division of such lands. If an acceptable adjustment 


— gannot. be made by the parties in interest, the award of-a lease, or. 
leases, will be determined by the Commissioner of the General ee 

Office, on the basis of all the facts presented, subject to the approval of 
the: “aes or leases » by the Secretary of the Interior. 


IV. ‘Leasep Lanps Supsnor TO Cuasstrroanron 7 


| 1) Lands embraced i in a grazing lease shall be. subject to classifi- Ss 
- eation and disposal under the provisions of section 7 of the act of June 
28,1984 (48 Stat. 1269), as amended by the act of June 26, 1936 (49 
7 Stat, 1976), provided that before the allowance of .any entry, selection, 
or location under said section 7 evidence must be furnished that the 
applicant has agreed to compensate the lessee for any grazing im-— 
~ provements placed on the lands entered, selected, or located, under the 
authority of the lease and for any injury caused me the jesse) s prazing © 
operations by reason of the loss of the leased lands from his lease- — 
hold. If the interested parties are unable to reach an agreement, as to 
the amount of such compensation the amount shall be fixed by the 
Commissioner of the General Land Office subject to the right of ap- 
‘peal:to the Secretary of the Interior, whose decision shall be final. 
‘All such agreements, to be effective, must be approved by the Com- 
missioner of the General Land Office. ‘The failure of the applicant to 
pay the lessee in accordance with the agreement shall be just cause for 
cancellation of the entry, selection, or location. . All subsequent annual 
rental charges will be Deas reduced for the loss of the lands 
- the leasehold. | 


yz Rexoan 


(22) Each lessee ies pay to the proper district jad: office, ‘ache / 
| annual rental as. may be determined to be a fair Eo ere to be ea 
_ is for the gr azing of livestock on. the leased land, | 


Vit Duration OF | Luaszs 


(08) When the necessary basic information has been secured. by | 


Re the Division of Investigations, leases may be issued in the discretion 
of the Secretary of the Interior for periods of not more than ten 
years. However, when the facts and circumstances are such as to _ 


warrant limiting the leases to five years or less, the leases will be so 
limited: ‘In the. absence of necessary basic data the leases will be | 
limited to one year: When a lease expires it may be renewed, in the | 
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| aincretiok: of the Secretary of the Interior, ‘upon’ such terms ‘and. ae 
: conditions as he - may prescribe. 7 pape Diy eae Si he 


vo. Use OF Lanps | 


(24) After the i issuance of a lease, the lessee may cor the lands 22 


| or any part. thereof, develop water. by wells, tanks, water holes, or ~ 


otherwise, and make: or erect other improvements for grazing and 


stock-raising purposes so long as such improvements do. not. impair = 
the value of the lands. Upon cancellation of a lease for any reason - 
or upon termination of a lease: except when a renewal is requested, 


the Secretary of the Interior may, in his discretion and upon a writ-. 
_ ten petition filed by the lessee within 30 days from date of the cancel- "4 


lation, require a subsequent lessee, prior to the execution of a new _ 


lease, to reimburse the former Tesses a reasonable. amount. for. any. 


- grazing improvements ‘o of a permanent nature that may have been. — 
placed upon the leased lands during the period of the lease. When 


an agreement cannot be reached between the interested parties as to. 
the amount to be paid, the decision of the Secretary of the Interior 


shall be final and conclusive. As to any improvements not. disposed. . Pe 


of in the manner set forth above, the lessee will be. allowed: 3: months 
from the date of cancellation. of the lease within which to remove — 


such improvements, but, if not removed or other disposition made. _ 
_. within the said period, such. improvements shall neon the Property -_ 
of the United States. : : 


(a) The lessee will be requir red to comply. with. is provisions “4 
_ of the laws of the-State in which the leased lands are located 
. - with peak to the cost and maintenance of partition fences. 


VIL. Causes FOR: Cancenatton 


“(5) A lease may be canceled by the Secretary of the Interior: 


- (a). If the lessee persistently overgrazes the lands or uses them 7 
in any manner which causes soil erosion, or for any purposes 
detrimental to the lands or the livestock industry. | | 
(b) If the lessee. uses the leased premises, or any part thereof, | 
- _ for any purpose foreign to s azing. or in violation. of any terms : 
of the lease. | 
(ce) If the lessee shall fail to pay the annual rental, or any part 
. thereof. _ fo 
—(d) if ihe ise shall fail to eels with any part of these 
regulations or the terms of the lease. _ | 
(e) Ifa preference-right lessee. fails to retain ownership. or 
control of. the lands: tendered as a basis for such preference : 
— | | 
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—(£) If the. lessee - assigns or subleases all or any part of the 
“ied area without onina the approval of the Secretary of 
- the Interior. ; 


Each lessee must accept as final any Secon rendered by the Sec- 


_ retary of the Interior with reference to the violations of the terms of - 
the lease, and, if required by the decision, must surrender the leased 
premises to the United States. No decision will, however, be rendered 
until the lessee. has been formally’ advised of the cause for cancella- 
tion and afforded a timely oD to make a showing as to way 
7 the lease should not, be nee. a: , | 


IX, Insrrormon: 


| ied 96). iinataliel of the Secretary of the ince shall at any 
time have the right to enter the leased pone for the ‘purpose of 
: ee: | - ee , 

-. ee XK. Asstenmenr ~ 

(9% ) Piss eepuneiis of a ees in whole or in ‘apart, must 
- be submitted to the Secretary of the Interior, on a form to be pro- 
vided, for approval ; must be accompanied by the same showing by 
the assignee as is required of applicants for a lease; and must be 
: supported by a showing! that the assignee agrees to be bound by the 
_ provisions of the lease. No assignment will be recognized unless and 

until approved by the Secretary of the Interior. _ 

(28) These regulations shall be considered to. be a part of every 
grazing lease issued pursuant to the provisions of this Act. 

(29) These regulations supersede all instructions previously issued 
under said section 15 of the act approved June 28, 1984, as amended 
June 26, 1936. 

(30) Forms of application and lease are even and made a 


aie hereof. 
“Fp W. Jounson, 


| | | Commissioner. 
I concur 7 
i B. B. Smiry, 
Director, Division 0 iA I megan: ie 
pas | 
TL AL Wace: 


— Pirst Assistant Secretary. 
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-’ Forms 
ery STATES DEPARTMENT OF THE INTERIOR a 
| (Form 4-121, approved April 30, 19387] 
= _ APPLICATION FOR GRAZING LEASE? 


“United States Land Office coon ar senin , Serial Neco, | 


“Receipt NO acoso ' a 
ae oS M2 Pe he, POAC ce ees AO 2 
~ (1) I, ~---~-~ own ann of gue poe ate oes a ey: 
PRY, hides a ie of applicant) — ns (Post a aap - 


a ee Lg a re a a i i ee ee 


“hereby apply to lease. under section 15 of the act of June 28, 1934 (48 Stat. 


e nee): as amended 1 by the act of qn une 26, 1986 (49 Stat. 1976), the ees cians 
. Section Bt Township Se oeae, ries ee cease Meridian, containing | 
“. .----. acres, within the ec nee eanerd Senor land district. 


(If the lands’ applied for are within two land districts, the application 
must be filed in quadruplicate. A» description of the lands should be 
given “by: legal: subdivision if surveyed, or, if not surveyed, by metes and - 
- bounds or such other description as will fully. identify the land.).. i 

(2). Describe by legal subdivisions. the lands upon which a preference right to 


- @ lease is based, the nature of the claims thereto, and the dates initiated or 
“ *gequired; and “when the right will. expire, if it is held for a period of years. 


. . : - 
er a a a ee ee ee ee ee ee gee ee ee ee tees ee 


Section -------, Township as Benge 2 _ Meridian. | 

" (a). How many acres: of your " privately owned eee are under cultivation? 
ene eue acres. eG 

(2B) How many acres are used for grazing purpose? ees een acres. 


_ (3) State briefly your. ‘experIEnCe in. the livestock pay. and give. wo : 
references.” bes 


a i ee i sO a a a a rr Oe se a — ee ee ee ee. 


{4) State what interests, if any, you have in any other lease or pending 
application for lease. under section 15 of. the act approved J une 28, 1984, as. 
7 amended by the act of June 26,. , 1936. | 


ee a ee ee me a ee a ed SF es Se A Pa ey te ee Sr rah py Py eh fees Se Seah EY Sf a 


(5) Are you: a citizen of the United States? Many By birth? ee, 


ne By naturalization? ----_--.. | 


(iE by ‘naturalization, evidence of such naturalization must — be .* 
. furhished.) | 7 | 


It not a... eitizen: have you. filed the necessary declaration: of intention ig : 
"become such? When? macnn nn nnn nnn Where? is cae eis ; 


(If the applicant ‘is a corporation, a certified copy of the articles of 
4 incorporation, Apeetiee with a copy, signed by« proper official, of the 





= i imo be filed i in triplicate if the lands applied for 2 are all in one land district 3 in quadru. 
ie pltcnte if in more ana one. land district. 
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ee minutes of the mieeting® neh obtains the. filing of. ne applicanen aiid 
if an association, a copy of the constitution and by-laws, and evidence 
of the citizenship of each member must be submitted. )- 


(6) Do the lands applied - for contain. any springs or water. holes? mannan 

If so, describe them, giving. the location by’ section, . township, and range. 
ae ash I a es ote ee ee eee ee cee on ee a me es OS . 
(a). Are the lands applied for occupied or used for any purpose? le 
By eOM ssa ee on ___. For what purpose? Diedoneeeeerese a Pay 
(7) Do you own or control any source of water ‘supply. needed or used for 

livestock purposes? pa eee _ = , . : | , 
Describe it ic LA A ee ? 

- Where located Bt So Sie ata i oe ee et Re ae 


. (Subdivision, section, township,. and range). 7 
| (8) State the number and. kind | of. stock to. be grazed | on. the eee ate 
7 lands ~~~ eee Bese es a ee er -, seasons of contemplated | 


| ae ee ae ae the manner in.which you plan to graze the 
| lands applied for in connection ‘with your general oper ations. ee ee eee a 


i i Si gk eg ec ta a ssp ea sa a a a Se a ee ey : 


(9) Have you are used the lands covered by this application? Pee seeats,, oe 


If so, for how many years and for what usual ‘period each year? eee ee 


ee ee a nn i a pe te i ee en ee re 


(a) How. ‘many stock have you eared, thereon during | the Average nie . 


year? ee ere ae er ee 
(10) Have the lands. one ‘used: Bard grazing purposes in ‘the past. by. any ae 
Other Herson?, 2.2212, ESO; Dy WhOMe eat ey 
i To what extent?: ee. is Snare, ae ac (a ers 3 x 
(11) How many head of. livestock do you own? eee Cattle. wana 7 


‘Horses aiid Seis s es Sages Goats oe 


He ree rt ee as 


Subscribed and. sworn to before 1 me this the Seawee et aay of er 
19__. . | : : yr — eae 


er rn Serra : 


aia dstignatio oF Oi ee 
| Untrmp SraTus Deranmacan on cHE INTERIOR 
| [Form 4—722,. approved April 380, 1937 }.. 
LEASE OF LANDS eines GRAZING LIVESTOCK 1 _ 


a [See. 15 of tae: act of June 28, 1934 (48 Stat. 1269), as amended by ene act of June 26, 7 ie 
1936 Se Stat. 1976) ] | ao? 


| “Serial ea ee 


This’ indenture. of lease, entered into as of be See ee east hy Gnd peas ie. 


7 tween the United States of America, party of the first part, hereinafter called uae | 7 | 


lessor, acting in this behalf by the cesceseee ee re nee BTC ash ie 4 
—- (Mame. of eenlieaay: 


es ae en party of the Recond. part, hereinafter called the lessee, of 


7 (Post office address) ~ : 
‘under, pursuant, and subi éet to the febane and provisions: of the act of Congress 


approved J J une 28, 1984 Se Stat. 1269), as “Snended by the: act oF June’ 26, 1986" 


a Lo be executed. by applicant { in. quadruplicate, : 
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(49 Stat. 1976), entitled “An Act to stop injury to the public grazing lands. by 
_ preventing. over-grazing and -soil. deterioration, to provide. for. their. orderly. use, 
improvement, and. development, to stabilize the livestock industry dependent. upon — 
the public Tange, ‘and for other purposes,” } hereinafter referred to as the. act, | 


- which is made.a part hereof. 


-WITNESSETH : | ‘ | | : i 
That the lessor, in. Concideeaon: of fies rents i be paid. and the recat. 40 ee 


‘be observed ag herein set forth, does hereby grant and. lease to the lessee an ae 
; exclusive right : ane privilege of using for. grazing mus poses the following-described a _ 
| _ tract of land: ae | | 


Se tee me re me itn ee re mr rm em ne ee rr mr ee cee re ce a mw ee ce re a ea ee er ee ee ee ee ee ee ee 


te a 


of containing approximately See acres, together with the right to construct : - 


- ; and maintain thereon all buildings or other. improvements necessary to the full — 
enjoyment thereof, for a period of ~-_____ years, and if at the end of ‘said 


- period the Secretary of the Interior shall determine that a new lease should be | | 


granted, the lessee’ herein will be accorded. a preference right thereto upon such 
terms and for such duration as may be fixed by the lessor. 
| In consideration. of the foregoing, the lessee her eby agrees : 


(a) To pay the lessor as annual rental the sum of a. for the first 
- year:of the: Tease: ‘anid alike: sum per year for the second. and third years of 
_ the lease. The rental may be adjusted. at the end of the third year. of the 
lease and at three-year intervals thereafter. .If at the date of any adjust- 
_ Inent of the rental, the lease. will expire within less than three years, such 
adjustment | shall be effective for the unexpired term of the lease, Annual 
rental shall reasonably. conform to but. in no case be in excess. of the rental 
’ charged. by the State or individuals for grazing privileges on. lands of similar 
character in the immediate vicinity of the leasehold. When the annual rental 
amounts to $10. 00 or more, the lessee may elect to make: payment. in two. 
equal installments. One-half of the first year’ Ss rental to be paid prior to the 
execution of the lease and the remaining one-half to be paid within six months. 
after the date of execution. “For the second and each succeeding year of the 
lease one-half of the rental to be paid on the anniversary of. the lease: and. 
the unpaid. balance to be paid within six months from said anniversary. 
_’ When the annual rental is less than $10. 00 it must be paid in full prior to — 
the execution of the lease and annually thereafter on the camebiceits of the © 
lease. | 


mals, game birds, ° and nongame birds, and. not encore lye disturb such 
| animals or birds. 
(¢) That neither he nor his ‘Gunleyees. will set ‘fires: that will exit: in 


(b) To obseree the laws and regulations for the protection of game eat re 


damage to the range or to wild life, and to extinguish all camp fires started 2 


- by him or any of: his. employees before leaving the vicinity thereof. 
(d) To comply. with the provisions. of the laws of the State in which. the |. 
_ leased lands are situated with respect to. the cost and maintenance of nee ae 
tion fences. : : 


"The lessor expressly, reserves : 


~ (a) The right toa permit prospecting, locating, developing: mining, enter- 
ing, leasing, or patenting the mineral resources, and to dispose of such re- 
- Sources under any laws applicable thereto; the right to permit the use and 
oe of timber 0 on the lands embraced in this lease, under ee laws | 
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and regulations; ang nothing herein contained: shall restrict the acquisition, 

- granting, or use of permits or rights of way under existing law.) 
(0) The right to close portions of the leased area to ‘grazing wicneved 
because of drought, epidemic of disease,-incorrect handling of the stock, 
overgrazing, fire, or other cause, Such action is deemed necessary to restore 
the range to its normal condition, However, such: temporary closing of 
any. area shall not oe to exclude such area from the boundaries of bee 

lease. | a : ; ; 
(ec) The right to reduce the leased area a it is excessive for the Seeing 
of stock owned by the lessee, or if it is determined that» such area is - 
- required - for the protection of camping places, sources of water supply to. 
communities, stock driveways, roads and tr ails, town sites, mining. claims, 

~ and for feeding grounds near villages for the use of draft animals | or: ‘near 
~ the slaughtering or shipping points for ‘use of stock to-be marketed. How: 
ever, a proportionate reduction will be made in ‘the annual rental charges: . 
(d) The right to classify and permit entry, selection or location’ under the | 


| provisions of section 7 of the act of June 28, 1934: (48 Stat. 1269), as _ | 


-. amended by the act of June’ 26, 1986 (49 Stat. 1976); of any part or all 
of the leased lands, provided: that before the allowatce of any application 
therefor the applicant shall agree, subject. to the approval of the Commis- | 
. Sioner of the General Land Office, to. compensate the lessee, in accordance 
with paragraph | (21) of. these. TEBE ODS ae af 


It is further. understood and agreed: 


(a) ‘That the lessee expressly . agrees ‘that authorized representatives of 
| Z the Department of, the Interior at any time shall -have the right to enter 
the leased’ premises for the purpose of inspection, and that, Federal agents, ‘ 
including game wardens, shall at all. times, shave the right to enter the 
leased area on official business. — | 
(b) ‘That the lessee shall not ‘sell or remove for use elsewhere ‘any timber | 
growing on. the leased . land but may take such timber thereon. as. may be 
necessary for. the erection and maintenance of improvements required. in 
i the operation of. this lease. | 


(c) That this lease is granted eee to valid existing rights ‘and, to all. | 


‘rules and regulations which the. Secretary: of the Interior has. ‘prescribed. 
Z (d) That the lessee may construct, or maintain and utilize: any fence, 
. building, corral, reservoir, well, or other improvements needed for the — 
exercise of the grazing privileges of this lease, but any such fence shall be — 
So. constructed. as to permit ingress and egress for miners, prospectors for 
minerals, and. other persons entitled to enter such area for lawful purposes. 
(e) That the lessee. shall take all reasonable precaution to prevent and 
suppress forest, brush, and grass fires. | . 
(f) The lessee may fence the lands or any part thereof, develop water : 
by wells, tanks, water holes, or otherwise, and make or erect other im- —- 

- provements for grazing and ‘stock-raising | purposes so long as such im-_ 
provements do not impair: the value of the lands. Upon cancelation of. 
_ this lease for. any reason or upon termination thereof except when a re- 
newal is requested, the Secretary of the Interior may, in his discretion and: 

. upon a written petition filed by the lessee within. 30 days from date of the 
cancelation, require a subsequent lessee, prior - to the execution of a new 

- lease, to. reimburse the former lessee. a reasonable amount for any grazing 
improvements of a permanent nature that may have been placed upon the 
leased lands during the period of the lease. When an agreement cannot 
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‘be reached between the interested parties as to ‘the amount to be paid, the 


_' decision ‘of the Secretary of the Interior shall be final and conclusive, As 


_ to any improvements not. disposed of in the manner set forth above, the = 


. _ lessee will be allowed 3 months from the date of cancelation of the lease 


within which to. remove such improvements, but, ‘if not removed or other: 


disposition made within the said period, such’ eee shall pone | 


the property of the United States. . 


(g) That the lessee agrees to comply with all Federal and local laws. 


"regarding - sanitation » and such other Beanery measures as may si et 


necessary.. | 
(h) That the lessee. will not. enclose roads « or trails: aeineionly ‘iaed: for 


7 public travel so as to interfere. with the traveling of pereens who. do not 


molest grazing animals. 


(4) Tf the lessee shall fail to. pay ine rental as herein specified, ‘Or shall, . 
fail to comply with the provisions of the act, or make default. in the per- — 
formance or observance of any of the terms, covenants, and stipulations 
hereof or. of the general regulations promulgated and in’ force at the date 


hereof, and such | default shall continue 60 days aiter service of written 
. notice. thereof by the lessor, then the jessor may, in his discretion, termi- 


nate and cancel this lease. . 
(j) That the lessee shall not assign this lease or any. interest therein, nor 


- sublet. any portion. of the lease premises without the written consent of 
' the’ Secretary of the Interior. 


It is further covenanted and agreed. that ‘baal ‘obligation: hereunder shall 
extend to and be binding upon, aud every benefit hereof: shall inure: to, the — 
heirs, executors, administr sis Se Successors and assigns of. the respectiive parties 
. hereto. 7 » 4 


In WITNESS WHEREOF: 


_ ‘Tue Unrrep Srares or AMERICA, - ae 
By wane nnn nnn nnn nnn 


‘Lessee. 


ry ce tee ee a ep ly ee ee ee eB 
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Om AND @AS—LEASES FOR LANDS WITHIN UNITIZED AREAS | 


[Gireular No. 1439] 


Deen: Soars Deparrmenr OF THE TwTertor, 
 Genzrat Lanp Orsi, 
| i ay 8, 1987. 


Recrsters, Uae Scares Lanp OFFICES : | , 
» Any oil and gas lease for lands within the eee of’ a unitized. 


| area, issued subsequent to the approval of the unit agreement for: 
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‘such area, will contain mampons provisions making the ieasee imme-_ 
diately subject to the unit agreement. The lease applicant must file, 
_ prior to the issuance of such lease, evidence that he has entered into: 
an agreement with the unit operator for the development and oper- 
ation of the lands in his lease under and pursuant to the terms and 
provisions of the approved unit agreement, or an affidavit giving 
satisfactory reasons for the failure to enter into such agreement. — 
In case an application for lease or application. to exchange a per- 
mit.for a lease is filed under the act of August 21, 1985 (49 Stat. 
674), amending ‘the act of February 25, 1920 (41 Stat. 437), which 
embraces lands partly within and reac without the exterior bound- 
aries of a unitized area, and is found allowable, separate leases will 
be issued, one embracing the lands within the unit area, and one for 
the lands outside of pach unitized area. — 
Fue Ww. ee | 
Commissioner. 
Te concur : : May 25, 1987, - 
_ W. C. MenvenHatz, 
Director, Geological hrs 
| Approved: ne 15, 1937. wa ee 
T. A WALTERS, : 
Past Assistant Seoretary. 


STATE GRANTS AND SELECTIONS UNDER TAYLOR GRAZING Act 


[ Circular No. 1428] 


6 


Cains Sanne Duraniaceier OF THE » Tnermnror, 
: : | GENERAL Lanp OFFICE.. 
Ruersrers, ee STATES ie OFFICES: : 


Paragraph 1-of the regulations, Cie ans No. 1398, approved by the © | 
| Department July 22, 1936, contains the following statement: 


— School . sections, surveyed or unsurveyed, included within national forests, 
- national parks and monuments, Indian or other reservations or withdrawals, 
- may not be offered as a eae for nes under said section 8 of the Taylor 
| Grazing Act as amended. 


Said circular is hereby anieniied: by substituting 46: + following 
| paragraph for the one above quoted: 


State-owned lands, as well as. school sections saueey ee and  Gaeaeesel the 
title to which has not yet vested in the State, located within national forests, — 
national parks and monuments, Indian. or other reservations or withdrawals, ix 
may be offered. aS a basis for an exchange under said section 8 of the Taylor 
‘Grazing ‘Act as amended, where the selected lands are not within a grazing 
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district. Such nezcnanges may. “be. based either upon - equal. areas or upon equal 


values, excepting those cases: in which unsurveyed school sections and school 7 
sections surveyed after their. inclusion within a reservation are offered as.’ 


a pees in which cases the. exchange must. be based upon equal areas. 


_Frep W. Jonson, | 

~ Commissioner. 

Approved co 11, 1987. a 
mob A. “WALTERS, — 

| | - First Assistant Seoretary, 


AMENDMENT TO. CIRCULAR OF AUGUST 11, 1909, RELATING To 
| PUBLICATION OF PUBLIC LAND ‘NOTICES: “s 


[Cirenlaz No. 1429], 


‘Unrrep Srarms Derarraent OF THE , Invrerror,. 

: | GENERAL Lanp OFFICE, | | 
| | _ June 3, 1937. 
Rearsmms, U. S. ian Orrices : a pe 5 
Paragraph 2 of the Instructions of August 11, 1909 ) (88 L. D. ‘131), 7 
-Yelative to the selection, of newspapers for the publication of public —s 

land notices 1S hereby amended to read as follows: : 


| Second. The notice must, in all cases, be published in the newspaper which is” 
published at a place nearest to. the lands which the notice affects. The word - 


ee “published” as herein used. does not necessarily mean the actual printing of the of 
paper at the place of publication, but the fact that the paper is not printed at. - 


the place of publication is.a cir eumstance which may be taken into consideration 
in determining the efficiency of such newspaper as a medium of publication. By 
the word “nearest” as here used it is not intended that geographical proximity 7 
shall be measured on.an air line drawn between the land and the place of. publi- 
cation, but by the length of the shortest and principally travelled thoroughfare | 
between such ‘places, being the highway ordinarily used and employed for travel. 

by vehicles of. any kind. But this. qualification shall not be construed. as au- — 
thorizing any manifest perversion of the spirit of the rule, but | simply to | 
7 dispense with. any strict rule based on geographical distance. 


Prep W. J OHNSON, a 
¢ ommissioner. = 

Approved : | 
2 boas Waiiaa® 7 
| Hirst. Assistant Seorciory. 
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- INTERPRETATION OF OIL AND GAS REGULATIONS — | 


Umm Srarns: Deparment OF THE. Lwrerror, | 
| -Orrice OF THE SECRETARY, 
June 7, 1 937. 


INSTRUCTIONS , = 


Leases aagana under the act of Webruary 25, 1920 (41 Stat. 437), contem- 
plate’ that a single royalty may be collected upon the value of the natural” 
gas in the condition it comes from the well, or that separate EOy ales may 
be collected on the values of the constituent elements. ) | 

“The act of February 25, 1920, requires the payment of a per centum: in 
amount or value of the production, and regulations which would authorize 
acceptance of a royalty on less than.the value or amount of the production. 

-. would be void because contrary to the express provisions of the law. _ 

In computing royalties due the United States on natural gas, including 
its derivative products, Government oil and gas lessees should be charged 
royalty either on the basis of the combined value of such products as 

measured by the lessee’s gross field realizations less his actual extraction 
costs, or on the basis of the section 4 (d) formula of the Regulations of 
July 1, 1926, whichever may result in the higher valuation. : 

Where the lessees have heretofore paid. royalties on natural gas or its - 
derivative products | charged on the basis of the section 4 (da) formula, the | 
accounts are considered as closed and will not be disturbed except. under 
circumstances which | clearly establish that ie of povalty on such 
basis: was substantially erroneous. _ 


Waser, Acting Sécretary, TO THE Director OF THE Guoroarcan Surver: 

I refer to the matter of computing royalties on natural gas, in- 
eluding its derivative products, under -oil and gas leases issued pur- 
suant to the act of February 25, 1920 (41 Stat. 437), and the regula- 
tions approved March 11, 1920 (Circular. No. 672), and suede 


os operating regulations. 


Leases issued under this act contemplate that a angle royalty may 
‘be collected upon the value of the natural gas in the condition in 
which it comes from the well, or that separate royalties may be col- 
lected on the values of the constitiant elements. The leases further 
. provide that such royalties shall be computed on the Se provided — 
for in the operating regulations. _ 7 


In the operating ee approved June 2 4, 1920 oe L, D. 582), - 


it 1s provided : 


For computing the royalties provided ' for. in ‘the lease chess value of all casing-. 
head gas produced shall be assumed to be one-third of the value of the market- | 
able casing-head gasoline extracted. from such gas, but. if the lessee receive a 
higher price for casing-head gas than the equivalent of one-third. of the value — 
‘of the casing-head gasoline manufactured from such gas ane: royalties - shall be. 
7 cone on that price, 
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-_s The operating regulations of oS wy 1, 1926 (521 J. D. 1s , are in m part 
; 7 as follows :. | | 


Section 4 (©) Royalties on. » Natwrat ea | 5. ae eer a 


In ee “where: natural gas j is delivered or. sold for. purposes of extracting. : | 


- iy gasoline, two separate commodities. are involved—the natural-gas gasoline and 
i the dry. residual gas. If, however, the lessee receives. a higher: price for. such 


- natural gas as a a single commodity than the combined value of the two -com- 
a modities, the natural-gas. gasoline and the dry residual gas, as fixed by. the 
Secretary of the Interior, the Government, royalty shall be computed on natural 
gas. alone and at the higher price received therefor by the lessee. — | 
(d) Royalties. on Natural-Gas Gasoline—  . 
A royalty. of. 16% percent shall be paid on the. value ; as fixed by the Secre- 
tary of the Interior. of one-third of all natural-gas gasoline. extracted and sold 
| from the natural gas produced on the leased land. | 
Natural-gas gasoline (also known as casing-head gasoline) is a manufactured 


i -product.. The value of. this product is contingent upon the value of the ‘raw - 
‘material. and the. cost of. its manufacture. The Government does not. wish to 


| collect. royalty on that part of the value which is: derived from. the cost of 
manufacturing, inasmuch as the Government’s . equity is confined to the value 


of the. raw material involved. In computing | royalty on natural-gas gasoline — 


the value of the raw gasoline in the natural gas as produced is assumed to 


. be one-third the value of the marketable natural-gas gasoline extracted from. 


| such gas, the remaining two-thirds being allowed to the lessee for the cost of 
manufacture. Thus the Government collects 1634 percent of ‘one-third of. the 
market value as its: royalty share. of the natural-gas. gasoline ‘produced. (or in 
effect one-eighteenth of the market value). . | : 
; If. the lessee derives revenue on natural. gas from two sources, from natural- . 
_ gas. gasoline and dry (residual) gas sold, the Government will normally col- 
lect a royalty on the two products. Therefore, if there is a market for the. 


. dry residual gas from the natural-gas gasoline plant, a royalty on this dry. 
gas as stipulated under headings (b) and. (ce) of this section must be paid to” 7 
Re the Government. : 


The present - policy of ‘the department is to allow the use , of. a reasonable | 
amount of dry gas for plant operation, subject. to the advice and direction of 


the supervisor or his representative. The department will attempt to arrive 


at an equitable basis. of settlement in determining what constitutes “a. reason- 
able amount.” en the pe epanunent will investigate plants where gas is 


none wasted. 


ao Example of Method for Computing Natural: Gas Gasoline. Royalties: 
| Assume— — ae 
That the value. of ene gasoline is 18° eshte a gallon. 
That 3. gallons of gasoline is recovered. from each 1,000 cubic: 
ae feet, of natpral Bas treated. aes 
oo Then—_ os 7 | , : 
The. Government pales its royalty on one-third of 3 scalle 
. * (per. 1,000 cubic feet of gas), | or i gallon; having a value of 
“18. cents. ne = 
.The:: Government's Seralty on: gaenine in: .this. ase is i” fe 
(1634, per cent) X1, (gallon). x18. cents=3. cents (on. each 
| Al 000 cubic feet of natural gas treated). | 
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ey: ‘Relief Measures—. a | : | 
| _ Adverse climatic and economic epnaitions in éeytain artions of the Rocky 
Mountain district result in unusually high operating and marketing costs. In — 
order. to encourage the most. complete. practicable utilization of natural gas | 


a under such conditions the Secretary of the Interior will, in his. discretion and 


a on proper showing of the necessity therefor, modify by specific order the 


‘method of computation ‘Of royalty on. natural-gas gasoline set forth in “subsection 


es (d) hereof, to provide for a royalty of 16% percent of the value of not less than 


| one-fifth of all natural-gas gasoline extracted and - sold from the natural gas 


" produced on the leased. land, stich modification to be. effective in specific sade 3 
_ and for a definite period to be fixed by. him in each order. : + : 
(£). Royalty on Drip Gasoline— | : 

The royalty on all. drip gasoline recovered and sold from gas produced. on 
the leased lauds shall be the same as that required for Lape gasoline 


4 manufactured within ‘the same district. 


_-. The act of February 25, 1920, requires the payment of a: per 
2 contain in amount or value of the production and regulations which. 

would authorize acceptance of a royalty on less than the value or 
amount of the production would be void because contrary to the 7 


me s gett provisions of the law. 


. The regulations as drafted provide alternative methods. of Renate 


2 ing. Toyalties on natural gas.. In section 4 (c) of the 1926 regula- 


_ tions, provision. is made for computing Government royalty on the 
amount which the lessee actually receives for his natural gas when 
_-such amount is greater than aggregate valuations of the dry gas and 
- gasoline computed on the basis of the section 4 (d) formula. The — 


two-thirds allowance formula has been used because of the sim- “ 


- -plicity of its administration and because its basis has generally been 
An. accordance with the facts. It has come to my attention, however, 
. that due to improved methods and equipment and to physiéal condi- 
‘tions the assumption in section 4 (d) of. the regulations “that. the 
value of raw gasoline in the natural gas as produced 1s- one- ‘third 


the value-of the marketable natural-gas “gasoline” is, In certain areas, 


palpably erroneous and that. consequently said formula in many cases 

no longer gives a result that is. even approximately correct. 

Jt is fimdamental that a lessee’s natural-gas production gent 

be valued for royalty purposes at less than the net. amount which — 

__ the lessee actually realizes from his current. disposals of such natural 
gas in the field.. This principle is specifically recognized and illus- 


trated in section 4 (c) of the regulations of July 1,'1926, and also 


in the regulations of June 4, 1920. It follows that the net field 
- realization method of computing royalties so provided for and illus- 
trated must be considered as placing a minimum limitation upon. 


_ valuations arrived at by any other method of computation, and it 
follows also that a lessee may and should be required to pay his _ 


natural gas poyaiies upon the basis of the actual money value of 
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‘such gas to high in ‘the field whenéver acl actual values: exceed 
valuations arrived at: by using in the section 4 (d) formula the prices 
for. dry gas, casinghead gasoline, and drip. gasoline as | fixed by. the 
é Secretary of the Interior. —_ 

_-» You are therefore reeraced | in “eompung poyeltied due the United 
: States on natural gas, including its derivative. products, to charge 


- Government oil and gas lessees royalty either on the basis of the 


combined value of such products as measured by the lessee’s gross 
field realizations less his actual extraction costs (net field realization © 
. value), or on the basis of the section 4. (d) formula, whichever may 
result in the higher valuation. - 
Where the lessees have heretofore paid royalties on natural’ gas 
or its derivative products charged on the basis of the section 4 (d) 
formula, the accounts are considered as closed and will not be dis- 
turbed except under circumstances which clearly establish that com- 
putation of royalty on such basis was substantially erroneous. As 
to royalties on natural gas or its derivative products past due and 
uirpaid: you will ascertain the net field realization value and where 
you find the amount billed the lessees to be less than the amounts due 
on the basis of such net field realization value, you will revise the 
account and demand payment of the full amount found to be due. 


‘REGULATIONS UNDER SECTION 7 OF THE TAYLOR GRAZING ACT; 
GOVERNING THE FILING OF APPLICATIONS FOR ENTRY, oe 
‘TION, OR LOCATION | | 3 


| : [Oirewlar No. 1353, revised] _ 


Us Sramns DzrarrMnnt OF THE nestor 
| | oe ‘GENERAL Lanp Orricu, | 
e ie | - | _ Sune 29, 1937. 
Rucisrens, se Ss. ‘Lanp Orrices: 
Section 7 of the act. of June 98, 1934 48 Stat. 1969), as vaniendad 
= the act of June 26, 1936 (49 Star. 1976), provides: 


That the Secretary of the Interior is hereby authorized, in hig discretion, ‘to 


. examine and classify any lands. withdrawn or reserved. by ixecutive order of 


November. 26, 1934 (No. 6910), and amendments thereto, and Executive order 


of February 5, 1985 (No. 6964), or within a grazing district, which are.more | : 


valuable or suitable for the production of agricultural crops than for the pro- 
| duction of native grasses and forage plants, or more valuable or Suitable for . 
any other use than for. the. use provided for under. this: act, . or ‘proper. for 
| acquisition in satisfaction of any outstanding lien, exchange, or scrip rights or 
land grant, and to open such lands to entry, selection, or location for disposal 
in accordance with such classification under applicable public land laws, except _ 
that homestead . entries shall not be allowed for tracts exceeding 320.acres in 

area. Such lands shall not be subject to sea ee settlement, Or occupa Hon 
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until - Sep. the same have been classified | and, opened to entry : Provided, That 


locations and entries under the mining. laws, including the act: of February 20, 


1920, as amended, may be made upon. such withdrawn and reserved areas. with- 
out regard to-classification and without restrictions or limitation by any pro- 
vision of this act.. Where such lands are located within grazing districts 
reasonable notice shall be given by the Secretary of the Interior to any grazing 
permittee of such lands. The applicant, after his entry, selection, or location is 
allowed, shall be entitled to the possession and use of such lands: Provided, 
That upon the application of any applicant qualified to make entry, selection, . 
or location, under the public land laws, filed in the land office of the proper 
district, the Secretary ‘of the Interior shall cause any tract to be classified, 
and such application, if allowed by the Secretary of the Interior, shall entitle. 
the applicant to a preference right to enter, select, or. locate such. lands: if 
opened to entry as herein provided. 


1, LANDS SUBJECT TO CLASSIFICATION AND OPENING. The: purpose cor’ 
the act of June 26, 1936, in amending section 7 of said act of June 28, 
1934, is to authorize and empower the Secretary of the Interior to 
classify and open to entry, selection or location under any of the 
public land laws, upon application or otherwise, any of the public 
lands withdrawn. or reserved by Executive orders of November 26, 
1934, and February 5, 1935, as amended, also lands within grazing: 
districts, atid, as to uch lands, aiter peony notice has been given 
to any permittee or permittees entitled to participate in the grazing 
use of the land. Lands embraced in a grazing lease shall be subject 
to classification and disposal thereunder, provided that before the. 
allowauce of an entry, selection, or oan under said section 7 
evidence must: be furnished that the applicant has agreed to com- 
- pensate the lessee for any grazing improvements placed on the lands 
-. entered, sélected, or iecated. under the authority of the lease and for 
any injury caused. to the lessee’s grazing operations by reason of the — 
loss of the leased lands from his leasehold. In event the interested 


parties.are unable to. reach an agreement as to the amount of such — 


compensation the amount shall be fixed by the Commissioner of the 
General Land Office subject to the right of appeal to the Secretary 
of the Interior, whose decision shall. be final. All such agreements, 
to be effective, must be approved by the Commissioner of the Gen- 
eral Land. Office. It must be determined that the application is an 
allowable one before payment by the applicant is required, and no 
application will be allowed in the absence of satisfactory evidence _ 
that payment has been made. The failure of the applicant to pay 
the: lessee in accordance with the: agreement shall be just cause for 
rejection of the application for entry, selection, or location, The | 
| authority granted by this act may be exercised a the. Secretary of 
the Interior on his own initiation. at any time, 7 . 
, See ‘EXECUTION AND FILING OF APPLICATIONS TO ENTER. eaee parson | 
State, or r company quabnee 0 make entry, selection, or location under 
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any of the public land Gus may 1 file 3 ‘in- the district: land office an 


application, in. duplicate, to. make entry, selection, or location. for — 
— Jand located either within or without a ‘grazing » district, which is — 
aotnet was rok to disposition | under the law ‘under which. the | 


Pal TE i eh ae 


commissions, ad the affidavits pecinined by. Coaiae 1066 a 1931 
and the law under which the application is filed. . The. entire. amount 


paid will be carried in the “unearned money”. account and will be - 
repaid by Treasury check, if the application be not: allowed. The - .. 


original: of the Faolnen only need. be sworn to. The: act pre- 
eludes the entry under the aaa laws of a. ara area, than = 


820 acres, 


3. EXECUTION AND FILING OF. PETITIONS FOR CLASSIFICATION. The . 


petition for classification and opening to entry, selection, or location, — 


must set forth all material matter. whereby it may be determined 
whether the lands sought are more valuable or suitable for the pro- . 


duction of agricultural crops than for the production of native grasses 
and forage plants, or more valuable or suitable for any other use 


than for the use provided for under this Act, or proper for acquisi- fe 
tion in satisfaction of any outstanding hen, exchange, or scrip rights 


or land grant, and proper for acquisition under the law as applied — 


for. All 1 applications for entry, selection, or. location must be ac- — 


POTTS patent 


companied by the applicant’s petition | for classification and opening — 


to entry of the lands applied for in n the form of an affidavit executed _ 


_ in duplicate and corroborated by at least two witnesses who. are 


familiar with the character of the land. The original of the petition 


: only need be sworn to. No blank forms of such affidavits or petitions 


are issued by this office, but for convenience in filing -it is desired _ 


that they be prepared on sheets not over 8% by 11 inches in size. The 


petition should set forth in detail the character. of each subdivision ‘ 
included in the application to make entry. Petitions which are de- 


fective will be returned to the applicant for correction, or he may be 
required to furnish supplemental evidence concerning - -matters. not 


_ discussed or which have not. been described in sufficient detail. The 
petition should make full disclosures as to any water holes, springs, 


or water supply developed. or improved by the holder of any grazing 


permit or his predecessor in interest, or by any other. person. If any — 
part or parts of the land are. irrigated, their location, area, source of 


- water supply, and other pertinent facts should be stated. If. any part 


- or parts thereof are under constructed or proposed irrigation ditches | 


or canals, the relation of the same. and whether the land. is irrigable 


therefrom. should be explained. ° The relation of the tract to surface 


_ streams or springs rising on or flowing across them or in their Vicinity — 


: should be indicated. If'such sources of water.supply are inadequate 
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for the irrigation of the lands Sepliad ee full partiodiars should be | 


oe _ given. The location and depth of wells, elevation of water plane 


relative to the surface, and other per tinent facts which will disclose 


the quantity and quality of the water supply, obtainable from either 


ordinary or artesian wells on the land, should be given, If there are 


no wells thereon such information should be furnished. as to any other 


wells in that vicinity, and the possibility of irrigating the tract in- 


7 volved. from underground.sources should be fully discussed. If any 
attempts have been made to-‘irrigate and reclaim the tract, or if ithas 


been included in. a former desert-land entry, the reasons for lack of 
success should be stated. - Care should be exercised in the preparation. 


of the petition as inaccuracies and omissions will tend to retard action — 


and may lead to rejection of the application. | 
4, ACTION: ON ‘APPLICATIONS AND PETITIONS FOR CLASSIFICATION IN 


HOMESTEAD CAsES.—In all cases of applications to make entries, selec-. 


tions, or locations of public. lands “accompanied | ‘by the petition for 


Nee dee comme» Ao carly pete 


| classification. and opening of the land to entry, selection, or location, — 
a and necessary fees” and commissions, ‘such applications should be. 
‘received, assigned a serial number, and noted upon your records, — 


and if your records show no. ‘abjechions you will, if the application | 
is one for homestead entry, regardless of avhethe: the land is within 


or without a grazing district, ‘transmit the duplicate copy of the - 


application for: entry and petition for classification and opening 
to the Director, Division of Grazing, and the original papers will 
be sent to the General Land Office with your report of action taken. 


The Director, Division of Grazing, will make his reports and recom- — 
mendations to the Commissioner of the General rand Office, as to | 


hey may be classified and opened | to homestead a without detri-— 
ment to the. beneficial use of the land by local interests, to the protec- 


_. tion, orderly -use, and regulation of the public ranges, to the crea- — | 
_ tion and maintenance of grazing districts or to the conservation and: 


development of natural resources. 
If the land applied for is inside of a crazing eee the Dastor: 


- Division of Grazing, will include in his réport a statement as to 
whether or not there are any allowed privileges in the form of. 
licenses or permits to graze on specified lands in the form of allot- 
~ ments and, if so, will give the names and addresses of all citizens, 


groups, associations, or corporations entitled to exercise such le | 


- sive grazing privileges: _Where the license or permit is to graze In 


| common with others, the Division of: Grazing will report that fact. 


: 


If the report from the Division of Grazing indicates that there is 
no objection to the classification and opening of the land and that 
there. ‘are no grazing allotment licensees’ Bolg pee: rights | 
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_ involved, the General Land Office, through the Diviaen of Guang tae 
Oe Sed WEL ptommend to the Secretary of the Interior that the lands be_ 


_ classified and opened. to entry as applied for. If the recommenda- 


tion is approved “by the. Secretary of the Interior, the General Land — 
Office will fix a date for the opening of the land to entry, and on 
_ that date the petitioner’s application for entry will be allowed, : in 
~. ‘the absence of record objections. 


pra 


_. Tf the lands are within a grazing district. ana thie Division of 
as Grazing reports that there is no.objection to the classification and 
opening of the lands, as applied for, and it appears that the rights 
of allotment licensees or permittees are involved, the General Land __ 

Office through its proper district land offices will cause proper notice 


to be given by registered mail of the contemplated classification and — 


opening to entry to all allotment licensees or permittees entitled to 


exercise grazing privileges. Where the license or permit is to graze » 


in common with others, notice will be given by publication in some 
- newspaper of general ‘circulation | in the locality for the area affected. 


Such notice should allow a period of at least thirty days for the filing 


of objections to the proposed opening. If no objection be filed or if 


objection is made and found tobe without merit, the classification and 


opening will be recommended by the General Land Office to the Sec- 

retary of the Interior, through the Division of Grazing and, upon 
approval thereof, a date will be fixed. by the General Land Office 

for the opening of the land to entry. At least thirty days’. notice 

_ ghall be given by the register to all allotment licensees or permit- 
_ tees that by that date their use of the land must be discontinued. 

If the land involved is in a grazing lease, the General Land Office, 


- through its proper district land office, will cause proper notice to be | 


~ given to the lessee, by registered mail, of the contemplated classifica- 


tion and opening to entry. The is will be afforded due oppor- 

| tunity for the filing of protests, the same as is hereinabove provided _ 
for in the case of applications for lands in grazing districts. The — 
procedure with: respect to the opening of the lands to mee will also | 
_ be the same as is hereinabove outlined. we a : 

5, ACTION ON APPLICATIONS AND PEITIIONS FOR. CLASSIFICATION, IN 


~ ©ASES NOT UNDER HOMESTEAD LAws.—Where the application for entry 


is not under the homestead laws, the Director, Division of Investiga-_ | 


tions will be requested to cause a field examination to be made and © 
report thereof submitted to the Commissioner of the General Land 
_ Office ag to whether any reason exists why such land should be re- 
- tained in Federal ownership in aid of conservation and the develop- 
ment of the natural resources or whether it may be classified and: ~ 
opened to entry as requested, without detriment to the public interests. _ 
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In addition, the report. Should give whatever information i is required | 
by the. applicable laws and regulations. . ‘i 
If the land is inside of a grazing district, the Division oe Grazing | 


will be requested by the General Land Office to report as to whether 


there is any objection to the classification and opening of the land as 


applied for and whether or not there are any rights of allotment ; 
licensees or permittees involved and, if so, the said Division will 


include in: its report the names and addresses of all such licensees or 
permittees. Where the license or permit is to graze in common with 
others, the Division of Grazing will report that fact. The General. 


Land Office, through the proper district land office, will notify all 


such allotment licensees or permitees of the pending application. 


The procedure with respect to notice to allotment licensees, permittees, 
and lessees and to the classification and opening: of the lands to entry 


will be the same as in homestead cases, 


6. “ACTION. on: APPLICATIONS, _AFTER CLASSIFICATION OF LANDS —If the a 


oe neh ert 


subject: ie 5 digpodal. cider the public land. - jaws, the General Land | | 


2 in hed Faas SN toasters 


Office will pass: upon: the” qualifications ‘of the applicant and deter- 


mine whether he may be allowed’ to acquire title to the land under . 
the application:.: If it. should be determined that the land may not 
be: disposed of under. the Jaw specified by the applicant, the applica- 


tion for entry, selection, or location will be rejected and the applicant 


allowed. thirty. days. from: receipt of notice within which to file re- 


sponse to the notice of the report furnished him. At the applicant’s | 


option he may either appeal from the finding to the Secretary of the © 7 
- Interior, alleging errors of law, or he may present further showing 
as to the facts by. affidavit, Necumatiiod by such evidence as is desired. 


tending to disprove the adversn conclusion reached. Such appeal or 


further showing will be forwarded by you to this office. If the evi- 


dence submitted warrants it, favorable action may be taken, but if. 


the conclusion be still adverse, it will be transmitted to the Secretary 
of the Interior with report. In cases where the applicant fails to 


furnish a showing or to appeal from the order of this office requiring 


him to furnish it within the thirty days allowed, or where the Secre- 


tary refuses to open the land to disposition, final action will be taken, 


and the case closed by this office. You will allow no y such epee 
until instructed to do so by this office. _ | 


Son or Seer 


7. Ricurs sECURED BY FILING oF APPLICATION.—The filing of an | 


application: for classification and. opening of the land, accompanied 
by application to make. entry, selection, or location, aloes not give the. 
applicant the right to occupy or settle upon the land applied for, 


but. will segregate the lands applied for from other disposition under 
the public land laws, subject to prior valid adverse claim, except that ~ 
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at all times he! mineral contents in. the (aud shall be sibjae to. : 
__ prospecting, locating, developing, mining, entering, leasing; or pat-— 


-enting under the provisions of the applicable laws. The applicant 
shall be entitled to the possession and use of the land only 2 after his 
entry, selection, or location has been allowed. 


8. #P REFERENCE RIGHTS AND RESTORATION OF LANDS TO ENTRY BY GEN- | 


be opened to entry: First, by the qualified mpplicant on whose appli- 


"BRA PUBLIC. —Lands classified as subject to homestead or desert-land — 
- entry, under section 7 of the act of June 28, 1934, as amended, shall 


cation the lands were dinacinied. and, second, by qualified ex-service : 


men of the war with Germany entitled to exercise. preference rights 


conferred. by Public Resolution ‘No. 85, approved June 12, 1980 (46- 


Stat, 580), under the homestead or dese land laws; and, third, by 
the general public. © If entry, selection, or Iecation’ by the person, 


State, or company upon whose pplication the lands were classified is _ 
allowed, other applications should be promptly rejected. Of tha 


applicants for classification, only the one upon whose. request the 
tract is classified secures the preference 3 right. While the preference 
right period of ex-service men of the war with Germany begins 
ninety days prior to the date of the opening of the lands to home- 
stead or desert-land entry, filings may be presented during the twenty 
days preceding such preference right period; that is, froni the 110th 
to the 90th day prior to the date of the. opening, and such filings 
will be treated as simultaneously filed at 9 a.m. on the 90th day prior 
to the date of opening, in the manner provided by Circular No. 324, 
' approved, May 22, 1914 (43 L. D. 254). The filings of the successful 
_- exX-Service. ‘applicant may, therefore, be allowed only in event the 
| preference x right epEeeone of the party responsible for the classi- 


hanenet Ter at et nel 


to the date of opening g, and frend as qaruliansouely filed at 9 a. m. 


on the date of the’ ‘opening! Later. applications should be received | 
~and- suspended pending action on the prior application. If with- 


drawal of an application under section 7 of the act of June 28, 1934, 


+ 


be filed, you will promptly notify this office. thereof, inviting special _ 


She, 
ar ee = 


attention to the pendency of the petition for classification and open- 


ing and you will close the case on your records. 


9. GovERNING LAWS, TO EARN TrrLE—Upon allowance of an appli- —— 
cation to make entry, location, or selection under this. act, all the — 


Jaws and regulations governing the particular kind of entry, ions 


or selection “applied for must be complied with 1 in 1 order to earn title _ 


to the land sought. 


10. GOVERNING REGULATIONS IN. CASES OF CONFLICTS WITH PRIOR MIN-" 
_ ERAL Appiications.—In all proper. cases of applications to make non- — 
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mineral entries or selections of public lands, filed subsequent to 
applications for mineral prospecting permits or leases, the instruc- 
tions in Circulars Nos. 1021 (51 L. D. 167), 1081 | (8 L. D. 202), and. | 
1186 (52 L. D. 241), must be observed. eee 
11. Prior INSTRUCTIONS SUPERSEDED. ‘These eiuctions. supersede - 
those of May 16, 1935 (55 I. D. ae and the further revision ap- 
= aoe October 26, 1986. | : 
Z | Fre Ww. J OHNSON, | 
a Commissioner. 
I concur: 
| | FR. Ce 
‘Director, Dwision of Coe, 
id concur : aS & 
7 — R. R. Surru, o8 
| Director, Division of Inwestigations, | 
| Approved | | . 7 7 | | 
. TT, A. Waxtrrs, » | 
First Assistant Seoretary, 





SUPPLEMENTAL REGULATIONS AFFECTING OIL AND GAS 
ss LEASES IN ALASKA tN 


[Circular No. 1431), | 


‘Unrrep ) Stans Department OF THE e Terasion, ye? 
: Gunnrat Lanp OFFicr, © 

| : | | | | gues 1937. a 
Reorsimny, Oe =e oe Orrice in ALASKA? , oe: 
~The act of August 21, 1935 (49 Stat. 674), and the spleens . 


- thereunder approved May 7, 1936, Circular 1386, are applicable to 


Alaska as well as to the Sintan. However, these. regulations do not 
deal with the provisions of the act, of Febr uary 5, 1920, especially 


applicable to Alaska and still in force, for which reason additional — a 


regulations amending. and, supplementing the regulations now Ap: _ 
plicable to Alaska are necessary. | 

Section 13.of the act of February 25, 1920 (41 Stat. 437 ), ithers. | 
izes the granting of not exceeding five permits in Alaska to the same 
applicant. While section 27 of the act was amended by the act of — 


| April 30, 1926 (44 Stat. 873), to provide an acreage limitation of — 


holdings, this amendment. did not change the right to hold. five per- - 


mits in Alaska, Section 22 of the apo that leases in Alaska, — 


_ whether as a result of prospecting permits or otherwise, shall be 
‘upon such rental and royalty as shall be fixed by the Secretary of 
_ the Interior and specified in the lease and be subject. to readjustment 
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at the ond. of each twenty- year period. of the lease, and that for the 


7 se purpose of encouraging production of petroleum in Alaska, the Sec- — 
retary of the Interior may, in‘ his discretion, waive the payment. of 


-any rental or royalty not exceeding the first five years of any lease.” | 
The act of August 21, 1935, amended section 13 to provide that no 
prospecting permits shall be: issued | except upon applications filed _ 
90 days or more prior to the date of the amendatory act, and that 
applications filed thereafter shall be considered as applications for 
leases, but as no amendment was made of section 22: or 27, it is . 
- apparent: that Congress did not intend to make any’ ‘change in the 


oa provisions of the law applicable only to: Alaska. 


| _ Accordingly, ex] isting oll and gas regulations applicable to ‘Alaska. 
are hereby amended, and supplemented as follows: — | | 


1, A person, association, “or. corporation is. ‘authorized to hold oil and. gas 
- permits.and leases for not exceeding 2,560 acres in the same geologic structure 
and not exceeding five permits ald leases in the Territory ; but for development 
purposes, assignments.of permits aud leases not, exceeding five in number in 
any nonproducing structure may. be. presented by the same: person, association, 
or corporation for consideration. by the Secretary of the Interior and his 
approval if he shall find the. same to be in the public interest. Jeases operated . 
under a cooperative. or unit plan prescribed ‘or approy ed by the Secretary of 
a Interior are: excepted from any acreage limitation fixed. by the leasing act. 

2. Upon leases granted in Alaska under. section 14 of the act: as the result 
of discovery. under. prospecting permits, the rentals and royalties will be those 
provided by Circular 845 (49 L. D. 207 ) (the regulations in force January ay 
1935), except. in. cases where different rentals | and royalties have. een fixed 
prior to discovery. | 

3. Upon leases granted under ‘section 17 of the ae as. ‘amended for aciiis jn. 
Alaska | and leases. acquired by exchange of prospecting permits, or granted. 
on applications. for permits filed . after May. 23, 1985, and prior to August. 21, 


| ~ 1985, the royalties shall be equal to one-half of the royalties. fixed by section — 


17 of Circular 1386, except that any lessee who shall drill and make the first | 
~ discovery of oi! or gas in comniercial. quantities ju any geologic structure shall — 


be exempted from the payment of royalty on production under the lease for — 


_. the first five years thereof, or should discovery be first made under an approved 
- unit plan the exemption herein ‘provided shall for the purpose of. computing | 
royalty due the United States inure to the benefit of the land within the — 


i , participating, (productive) area established by reason of such. discovery. 


~The rental payable on such- leases shall be 25 cents per acre or 
- fraction thereof for the first year of the lease; payable prior to 
execution of the lease, and 25 cents per. acre sack year thereafter 
until oil or gas in oma quantities is discovered on the leased 
lands, except that where leases are granted in exchange for prospect-. 
ng permits or ‘pursuant to applications. for permits filed after May 
— 28,1935, and prior. to August 21, 1935, no tental is required for the . 
first two. lease years, unless valuable sepocits of oil-or gas are sooner 


discovered within the boundaries of the leases, ‘Rentals after dis- ° - 
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covery shall. be $14 per acre Or pactea iene as prescribed by 


section 15 of Circular 1386, any rental paid for any one year to be- | 


credited i ageinst. the royalties as they. accrue for that year. 7 

3 : Frep W. JOHNSON, .— 

: | Commissioner. 

I concur: | 

W. C. Mrnven iat, | 

fa |  Derector, Geological Survey. 3 

Soaaprorede | aa z | 
Citawens West, | | 
Acting al 





“MIN ERAL PERMITS saad LEASES 
[Circular No. 416) 


Unies Srarss DuparrMenc OF THE Tavis. 
| | GewneraL Lanp OFFICE, 

| | duly 6, 1957, - 
Reersrens, Untrep Srares Lanp OFFICES: | 

_ There are being received numerous applications for leases of lands — 
within known geologic structures of producing oil and gas fields as - 
defined by the Geological Survey, some of which applications are as- 
signed serial numbers and filing fees collected, while others are treated 


as requests that the tracts be offered for lipase 


Such lands are subject to leasing only at public auction. under sec- 


s, tion 17 of the mineral leasing act-as amended by the act of August 21, 


1935 (49 Stat., 674), and no provision of the law or regulations | 


authorize ap piodions to be filed for lease of such lands, nor are any 


rights gained by filing applications therefor, | 
In order that the practice may be uniform, you will treat such ap- . 
plications for lands shown by your records to be within defined oil © 
and gas fields as requests that the lands be offered for lease, and. 
assign no serial number, nor accept filing fees therefor. You wil 
_ forward the applications to this office. by separate letter and advise the 


ee by es mail of the action taken. 
| Frep W. J OHNSON, 


— Commissioner. 
scdk ppeodeal Senay 6, 1987. . 2 4 
T. A. Waurrrs, ~ 
Pirst Assistant Seoretary. 
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| EXTENSIONS oF TIME FOR HOMESTEAD AND DESERT LAND 
| | _ PROOFS a 


‘[Cireular No. 1492} 


“Unimep Srares Derarcmenr OF THE ; IwrErtor, ~ 
| ie Ee 3 GENERAL Lanp OFFICE, 
. oe ree 9, 1987. 
-Remerms; Unsrrep Srares Lian Orne: | ; 
‘The act of June 16, 1937 (50 Stat. 303), entitled An ee to. farther 
extend the period of time during which final. proof may be offered 
by homestead and desert-land entrymen,” reads as follows:. a % 
That section 1 of the Act entitled “An Act to extend the period of time ‘during = 
which final proof may be offered. by homestead entrymen,” -approved. May 13, © 
1932, as amended, is amended by striking out ee 31, 1985" and inserting 
in lieu. thereof “December 31, 1986.". . 

‘The instructions in Circular No. 1311. will be iloweds in ‘cuating 
relief under this act, the only changes therein made necessary by this 
act being that, wherever the year 1934 appears it should be enatieee to 
1936 and the following should be added to the title: : 


Amended by act of June 16, 1937 (50 Stat. 303), so as to apply to. final roots 
becoming due on or prior to December 31, 1986. 

Such changes have been made on the supply of said saeoaiae in his 
. office. You will make similar changes in all copies of said circular in 
your office before sending them out to cg making eal for 
same. | _— | 
| F RED W. J ofiNSON, | 
a | 7 Commissioner. . 
| es | Suna =. 

| Oscar L. » Cnraracan, 
— . Assistant sain 





_ INSTRUCTIONS RE MINERAL RIGHTS IN FOREST EXCHANGES 
- [Circular No. 1433] 


_Unrrep STATES Dasani OF THE ee 
| ; Genrrat Lanp Orricz,;. | 
a ns July ¢ 9, 1957. | 
Rucisrers, coon pias Lanp OFrices. | . 
Section 2 of the act: of February 28, 1925 (43 Stat. 1000), reads as | 
follows: : 


. Hither party to an escliange may make easeientions of einer: enn or | 


easements, the values of which shall be duly considered in determining -the ; i. 
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| values of the exchanged lands.’ Where reservations : are made ‘in: lands: conveyed. 

to the United States the: right to enjoy them. shall. be subject to such reasonable 
conditions respecting: ingress and egress and the use of the surface of the land. 
as may be deemed necessary by the: Se¢retary of Agriculture ; where mineral 


| reservations are made in lands conveyed by the United States it shall be go: 
. Stipulated in the patents, and that any person : who acquir es the right to mine and. 


remove the reserved. ‘deposits may enter and occupy so much of the surface as. 


i may be Yequired, for all purposes incident to the mining and removal of the 


minerals. therefrom, and may mine.and remove such. minerals. upon. payment to: 
' the owner of the surface for damages caused to the land and improvements 


thereon: Provided, That all property, rights, easements, and benefits authorized... 


by. this section to be retained by or reserved to-owners of lands conveyed to the. 

United States. shall ‘be pubic to the tax laws. ot the. States where such jJands 

are located. te 

On. May 13, 1937, the Secretary of Apactleute approved rules and 

regulations governing the exercise of mineral rights reserved. in — 
conveyances to the United States in forest exchange cases and by 
. letter dated May 20, 1937, the ua Chief, Forest Service, advised. 


7 this office as follows: 


In view: ‘of the fact that the storie in which. formal: aplicationa and “deeds: | 
‘conveying lands offered to the United States in land exchanges under the provi- 
sions of the act of March 20, 1922, (42 Stat. 465), as amended by the act of 


February 28; 1925 (48 Stat. 1090), are prepared is a matter which comes under . iar . 


- your jurisdiction, it is requested that the attached mimeographed copies of the 
rules and regulations governing the exercise of mineral rights reserved. by pro-» 
- ponents in. such exchanges be distributed to your local land offices, with instruc- 
tions that a copy - -thereof be. attached to all formal applications and that the? 
. rules and regulations in question be expressed in and made a part of une: deeds: 
couveying lands to the United States in cases of this nature. sd ee. S ae 

In the case of each and every application for exchange made soil 
the act of March 20, 1922 (42 Stat. 465), as amended “by the act. of 
February 28, 1925 (43 Stat. 1090), where the exchange applicant 
reserves the rights to. any or all minerals’ in.lands offered to the 
- United States in such an exchange, the applicant will be required to 
attach’ to and incorporate as a part-of the formal application for 


exchange the rules and regulations referred to above. Such an .. | 


. applicant will also be required to incorporate the rules and recula- 
~ tions in question in the deed of qeeonyeyanee of. the offered land to. 
a the United States. - | | a 
: | ‘rep W. Jounson, 7 
| ¢ ommissioner. 
A eiseede 
Oscar L, CHAPMAN, | a 
Assistant Secretary. ee: 
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SUSPENDING ANNUAL ASSESSMENT WORK ON MINING CLAIMS. 
" TCireular No. 1434] 


Unrrep Sraras DEpaRTMEnt OF THE Lyrerror, | | 
3 GENERAL Laxp OFFICE, - 
| | | SF uly 22, 1987, 
| Rucrsrurs, w S. Lanp Orrtcus : | 
For your information, and in order that 5 you may inform 1 inquirers | 
= relative thereto, your attention is called to the act of June 24, 1937 
(50 Stat. 806), providing for the suspension of annual assessment - 
_ work on mining claims held by location in the United States, and — 
_ reading as follows: pa 


Be it enucted by the Senate and H ouse of Representatives of the United States | 


a: of America in. Congress assembled,. That the provision of section 9394 of the. - 
Revised Statutes of the United States, which requires. on each mining daim. 3 


located, and until a patent has been issued therefor, not less than $100 worth 
of labor to be performed or. improvements aggregating such amount to be made 7 
- each year, be, and the same ig hereby, suspended as to all mining claims in the 
United States during the year beginning at 12 o’clock meridian July 1, 1936, 
and ending at 12 o’clock meridian July 1, 1987: Provided, That the provisions. 


of this Act shall not apply in the case of wuny claimant not entitled to exemption — - 


. trom the payment of a Federal income tax for the taxable year 1986: Provided | 
further, That every claimant of any. such. mining’ ‘lait, in. order to obtain. the. 
‘benefits of this Act, shall file, .or cause-to- ‘be: filed,'in the office where the location 


% ‘notice or certificate is recorded, on or: ‘before 12 o’clock meridian July 1, 1987, 


~@ notice of his desire to hold said mining claim under this Act, which notice 


. ghall state that . the claimant, or claimants, were entitled to exemption from — 


‘the payment of a Federal income tax for the taxable year 1936: Provided: : 
further, That. such suspension of assessment work Shall not apply to more than 
six tode- -mining claims held by the same person, nor to more than twelve lode- | 
| mining claims held by the ‘same partnership, association, | or corporation : And . 
provided further, That such. suspension ef assessment: work shall not apply to 
more than six placer-mining claims not to exceed one bundred and twenty acres | 
(in all) held by the same person, nor to more than twelve: ‘placer-mining claims 
not to exceed. two hundred and forty acres i all) held by the same partnership, - 
association, or corporation. . 


“Attention is called to the ee thaw this act does not apply to. 


Alaska but applies only to. claimants in the. United States who are 


exempt from the. payment of a Federal i income tax for the. taxable 
year 1936, and who file on or before 12 o’clock noon July 1, 1987, in 
‘the office where the location notice or certificate is recorded,.a notice. 
of their desire to -hold the claims. under the Act. The notice so filed 
~ should state that they were entitled to exemption from. the payment, - 
of a Federal ; income tax for the year 1936.. 7 24 
It is to be observed that an individual who files oe notice is. hab 
entitled to exemption. from performing . assessment work.on more > 
than. six lode claims nor on more than six placer. claims not to exceed. 
120 « acres (in all) and that a #: partnership, association, or. corporation 
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- is not entitled to such exemption on more than twelve lode claims 


_ nor on more than twelve placer claims not to exceed two hundred. and 


forty acres (in all). a | Frep W. Jonson 
‘Approved: Le! ‘4 | Conumassioner. 
TOA. ‘Warrmnas, | st te 


First Asnstant Seoretary.. 





‘NOTICE oF OFFER oF LANDS FOR GRAZING LEASE 


Unriep Srarns DrrarrMENtT OF THE Inrertor, | 
OFFICE OF THE re SECRETARY, 


West, Acting Secretary + Hy v4; 1987. 


Section 15-of the Taylor Gane Ket: of cee 28, 1934 (48 Stat. 
: 1269), as amended by the act of June 26, 1986 (49 Stat. 1976), pro- 
vides that in the issuance of leases preference shall be given to owners, — 
homesteaders, lessees, or other lawful occupants of contiguous lands . 
to the extent necessary to permit proper use of such contiguous lands, | 
except, that when such isolated or disconnected tracts embrace seven. 
hundred and sixty acres:or less, the owners, homesteaders, lessees, or 
other lawful occupants of land contiguous therets or cornering thereon 
shall have a preference right to lease the whole of such tract, during — 
a period of 90 days after-such tract is offered for lease, upon the terms — 
and conditions. prescribed by the Secretary. | 
_. Notice is hereby given that the vacant, ce ed ane unappro- | 
- priated public lands of the United States, exclusive of Alaska, and © 

not included in any grazing district established under the provisions 

‘of section 1 of said Taylor Grazing Act, and all lands included in 
outstanding one-year grazing leases: ‘esued pursuant to departmental 
- instructions of October 22, 1936 (Circular | No. pate) are hereby — 
~ offered for lease for grazing purposes. — | 

- Said outstanding one-year leases will expire on various dates and 
upon their expiration, the lands embraced therein will become subject 


to new leases without prejudice, however, to the Bente of the : Dice 


 Jessees to file timely renewal applications, | 
Any and all persons desiring to lease any part thereof for grazing = 
purposes under the authority of said section 15 of the Taylor Grazing . 
_ Act, as amended, or those having adverse or conflicting: claims to such — 
| lands should file proper grazing lease applications or notice of their _ 
claims in the appropriate United States: District Land Office or in the 


General Land Office for lands in States in which there are no District 
Land Offices. Anyone desiring to’ assert a preference right to lease a 
isolated or disconnected tracts of seven hundred and sixty acres or - 


: less: will: be allowed 90 days from the date: of this notice within which 
to file fo application. for lease. | 
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: The holders. of one-year leases: issued under said departmental : 
instructions of October 22, 1936, should not file new applications to. 
lease lands embraced in their we olicae ak upon which such leases were 
based but instead should file petitions for renewals on forms provided. 
Said one-year leases will in no way be disturbed as a result of this 
action, nor will the preference rights of the holders of such leases be 
jeopardized thereby. | : 
~ Notice is also hereby given that all lands not on eb date hereof 7 
_ subject to lease under this section of the act, by reason of their appro- 


- priation or reservation, but which become subject to lease at a later 


_ date, are hereby offered for lease as of the date they become subject — 
to ‘uch appropriation and anyone desiring to assert a preference © 
right to lease isolated or disconnected tracts of seven hundred and 
sixty acres or less of such lands will be allowed 90 days from the date: 
“they become subject to. lease. within which to file proper’ lease | 
: application. : 7 





REGULATIONS FOR THE SALE OF LOTS IN THE TOWN OF TULELAKE 
WITHIN THE KLAMATH IRRIGATION PROT ECT, CALIFORNIA . 


[Circular No. 1435), 


_Unrrep Srarus Department ¢ OF THE Lwrertor, 
: : _ Orrice OF THE Sronmrany, 
| | | — August 2, 1937. 
To THE Cuaron OF THE Gee Lanp One: 

On May 18, 1937, the Department approved instructions rere 
by the Commissioner of Reclamation that a sale of certain lots situ- 
ated in Tulelake, California, be held. It is, therefore, directed that 
in accordance. with said instructions and pursuant, to the acts of April 
16, 1906, and June 27, 1906 (34 Stat. 116, 519), and the general regu- 
lstions issued: under section 2381, United States Revised Statutes, 
_ Circular No. 1122, the Following: described. lots in the Townsite of 
~ Tulelake, California, within the Klamath Trrigation Project, shall 

be offared for sale at public auction at not less than their appraised — 
| value at 10: 00 A, M, ae 21, 1987, at eee California: 























: | Lot | ‘Area ~ 3 Lot} Area | Valua- 
Block No. | | Gq. ft.) | valnasion beso Block No. | Now} (sa. ft.) | tion 
nts ee ere ae ig 6, 600 |. " $200. 00. S| Coa ee eee ee 71 5,000 | $250.00. 
We ee ea scncescecedons| %) 2h) <by OU0e) .. 225,00: |) 16 ceo ect see 8 942. 6. 
Rear eet peer) eee | 6, 600 ’ 225.00 . et cca 


S Msgrlstasoeeeseeartchel. 52-4 8660007 “200004. @ obals. 2 Soa Oneal anaes! Oo 1, 350..00 





— | DECISIONS: OF THE DEPARTMENT OF THE INTERIOR [Vol 


BE, E, Hayden has been. designated as superintendent of. the sale 


and Fred W. Gilbert as auctioneer. : 
Full payment for the lots may be made j in 1 cash on the date of the _ 
sale or one-fourth in cash and the balance in three equal annual ine | 


stallments with interest, on the deferred payments at 6 per cent Per. 
annum. : 
The Sipe ondant sondacdine the sian 1s aise to nendee any . 
and all bids for any lot and to suspend, adjourn, or postpone the 
sale of-any lot or lots to such time and ‘place as he may deem proper. - 
After all the lots have been offered, the Superintendent. will: adjourn 


the sale indefinitely and will make report. to the Commissioner of the 


anh of the United. States. 


General Land Office showing the-sale price of each lot sold. In addi- 
tion he will make, scconncngat oa as to whether the unsold lots, if 
any, should be reappraised, and such lots reoffered at public sale at a 
future date, or whether the sale should be closed and. the lots made 
subject to private sale at the appraised prices. | 
If any person who has made partial payment on the lot et | 
by him fails to make any succeeding payment. required under these 
regulations at the date such payment becomes. due, the money de- 
posited by such person for such lot will be forfeited. In case any of 


the sold lots should be forfeited, the sale. price will thereafter be con- we 


sidered the appraised price of such lot. - 
All persons are warned against forming any comb anton or agree- 
-ment which will prevent any Jot: From: selling advantageously or 
which will in any way hinder or embarrass the sale, and all persons — 
so offending will be prosecuted under Section 59 of the Criminal coe 


a TA. Wass. oy 
| “First Assistant Seoretary. - 





STATE GRANTS AND SELECTIONS UNDER TAYLOR GRAZING ACT = 
“[Cireular No. 1486) ic 


Uncen Srares Durartcenr OF THE Iwrertor, _ 
| Gunarat Lanp OFFICE, . 
a 16, 1932. 


Gaceaee Unrrep Saas Lanp Orstces? 
Tn order to provide that. upon the filing of eee ee ae 
cations under section 8 of the Taylor Grazing Act, as amended, 
copies of such applications be forwarded directly tons: proper — 

Epcot Agents i in Charge, Division of Investigations, Pameranne Q 


7 “Ber: "DECISIONS: oF THE DEPARTMENT OF THE INTERIOR 8 ABE 2" 


. eee 3 oh ‘Chreulax: No. 1398, approved J uy 2, 1936, are e hereby ce : . ms 
— amended. to read. as. follows: 3 ; 


2. ‘Action by. ‘the ‘Register:—it: the ‘application. for. ae appears ‘regular. ee : 
: and. in conformity: ‘with: the’ law and: these- regulations, the register will assign . es 
_ the current: serial. “number. thereto, | and, after making’ appropriate : notations.» uae 


+ apon-his records; will transmit the original copy of the application to the General - ge 


Land: Office, together with a report as. to any conflicts. of. record,. transmitting eye te 
: the triplicate copy of each application to the ‘proper ‘Special Agent. in Charge, . 3 
Division: of: Investigations, : together.’ “with ‘a. carbon: ‘copy of : his: report, as to |. ae 


oe conflicts . -of. record.” It. the. ‘selected. lands’ are: -within - a grazing. district the — ese 


register. will transmit the. duplicate copy of. the application to the Director of : 
. Grazing, who. will report to. the. Commissioner of the General Land Office. as to 


mo whether in his opinion ‘the selected’ lands are 80 located as not to interfere with ae ee 
es the: administration’ or ‘value of the: ‘remaining: lands’ ine the. mods for: ‘grazing eee ae 

Po “purposes within the meaning. of the: act. ce ee 
le An’ application for exchange: will be. ‘noted. “suspended” py the. soaiater: ‘and ae 


unless disallowed, the lands’ applied for. in: exchange. will: be. segregated ‘upon 


the: ‘records: of the. district land office and: General Land Office, and will not be one : 
i ‘subject to. other | ‘appropriation, application, selection, or filing. Cae 7 


Circular‘ No. 1884, approved: ‘April. 15, *1936; is. hereby: aevoned: oe as: Ht 


: : ‘pertains: to exchanges. by a. ‘State under section 8 of. ‘the Grazing Act, as. amended, . os. 


oo Action ‘of . the. General. Land Office——When an exchange is based upon — - 
- equal values, upon receipt of a favorable report: from the: Director of Grazing — eat 
(where the selected lands are within a grazing district), all else being Yvegular, © 


. the Commissioner . of : the General. Land. Office’ will réquest the. Director of << oy 


a Investigations to have a field investigation, made for the. purpose. of determin- : : 
: ing. the values of the_ offered: and selected lands ; whether the. selected. lands: ve 


_are* oecupied;, improved, . ‘cultivated; or claimed - by anyone adversely to. the. : hed ea 


| “State; whether the selected lands contain minerals, timber, springs; water holes, a cof 


i hot or ‘medicinal: springs, or any: special features. which should be. considered | ‘In. 
| acting on the application; ‘and. whether. the: reservation which ; the State desires. 


to make in the. offered lands, if any, together with the contemplated use of 


such - reservation, will. in. any’ ‘way affect ‘adversely the administration of the i aE 
. grazing. district, if the offered. lands: are. within a. grazing - district. The field oa 


| : examination: Should be made as: Soon as ‘possible, and report and oy Tecom-_ | 
mendation should: be. submitted to the -Geveral Land Office. | 


~ When an. exchange is’ based- upon . equal areas, if a field examination ag 
found necessary. to determine the: ‘character of. the selected lands -as to minerals se 


_. Or springs or water holes, the ‘Director of Investigations will be. requested to | 
have a a- field investigation. x made for either’ or both of. such | ‘purposes. | - 

| oe" | Freep w. J OHNSON, 
C6 omméissioner. 


+ Approved: 
OTA Wiens: | oa 
| First Assistant + Secretary. 


-.125897~39—vor. 5633 


482° -pROISIONS oF tum DEPARTMENT oF. PB LOTUROR,. a et , 
Ca ACCOUNTS COMMISSIONS UNDER GRAZING OHS Gos 


‘[Cireular No. 14st) 


-Uxrreo Srarps Darawracast OF THE: n -Lerenronys; stake nes 


GENERAL Lanp. One » 
Bo ens 2, 193 


7 Reotsr, Univen ‘Skanes Lan. Orincas : 


os The Comptroller. General having. held. ina. decision dated: yee . oe 
0, 1937, that; An: connection: with: the: ‘administration. of the: ‘Grazing mae 


“Act of J une 28, 1934, registers are entitled to claim: 7 percent ‘on 


a grazing Ticense fees and. grazing Tease. rentals, resisters» will heretifter_ - 


a and on the ee for: compensation: 


Those’ registers whoséedrnings hes eri: “atidar* maximum - and oa 
Sees" compensation’ would bé increased ‘by. claiming commissions on” ae 
such fees and rentals” heretofore. applied. may. ‘state’ supplemental ene 


yrouchers. and. forward them to this. office: for, administrative. action, | 
: Ce ye _Avrorerte: Funk, ae 
| Aoting Co ommissioner: : | 

- Approned so ee ce ee 
» Pirst Assistant Seoretary.. : a 


TAYLOR @RaziNe AGT—PATENTS TO, STATES UNDER EXCHANGES os 
SUBJECT toe PRIOR: GRAZING LEASES. ieee 
“ Cireular: No, 1488) 


| Uxeem Snares Duranrunr OF THE 1 ENTERIOR, . 
. Generar LAND: Oncca. | 
: Ootober 18; 1937: 


; TRoorsrens, UNitien Sais Lae eee | ne 
The Act of. ‘Congress approved Angee, 4, “1987. (60. Stat. 748), 
“reads as follows - 7 


That ‘the Secretary of ‘the Thitedor: in ‘iaquatesting 'State exchanges, pate 


section 8 of the Act of June 28, 1934 (48 Stat. 1269), as amended'by the.Act of 


- Jute 26, 1936 (49 Stat. 1976), involving lands embraced in. outstanding leases 
under section 15 of said Act issued prior, to the filing of the” State. exchange" 


application, . is hereby authorized upon: the request ‘of ‘any State to issue patent. he 


to the State, subject to such outstanding lease: Provided, That’ the United 
States: shall not by reason of the issuance of any such patents be required. to: 
- account to the State for. any: money due. and collected prior thereto as rent for. 
any part of the then-current annual rental] period. except as ‘is now ‘Provided 
by Jaw. _ “ie a 3 oe | 


ee os _ Approved? 


ee 8h: " DECISIONS: OF: THE. DEPARTMENT. OF THE. INTERIOR BABB 


| Tn aca rene: swith. ia, provisions sof this Act, -where-< a State. appli: 7 eo ; a | 
a cation: for: exchange. under: the provisions of ihe Taylor. Grazing - Act oo) 


a approved’ J une 28, 1934 (48. Stat. 1269), as amended by the..act- of 


| June 26,.1936. (49. Stat. 1976), is found to. embrace lands included in 
an. outstanding. lease. issued. under section. 15: ‘of said. Act, before final ene ay 
-action.is taken by: this: office: with a.view to. the 3 issuance ae patent. Ol 2s 


such application, the State will:be afforded an opportunity to request in 
_ the issuance: of. patent, for the land involved. subject: to such; outstand- . 


ing lease, and. upon: receipt. of such. a. request by: the State, further -_ 


“~ action. will be taken with.a view to. the j Issuance of patent, should 1 no —< 
objection appear of record.. fe i 

| _ Accordingly, any apolicangn for lease. ¢ Or. ae ae fone of. a ‘lene: ; 
sinder: section 15 of the. Grazing: ‘Act, ‘found. to. be in conflict: with. Bi 


_ pending State application under section 8:of the Act, “willbe. sus- — a. 


"pended. and held. ‘in. this office: awaiting’ final, action. on the State's: i Aa ae 
ae cae 


When an dppleion ie the State ve ioe appt for patenting, . 


' any -such conflicting application. for. lease, or: for’ the renewal Ofea. ool. 0 

Jease, will be-finally rejected and the case closed by this. office: - ‘Should 2 
the State’ s application ‘be finally rejected, thie application . for lease, a 

- or for: renewal of a lease, will be considered upon its merits. a 

| In accordance: with. the proviso..to.said act of August. 24, 1937, in | 
eases where the United. States. has, prior to the issuance. of such a 


= : ‘patent, received payments ‘for an: unexpired. portion ‘of the then cur- : See 
rent annual rental period, no: payment other than that. provided for 


me by section 10 of the. Grazing. Act, as amended, will pe oleae to be ee 
. made to the State by. the United States, : Oe 
| ae “‘Asnpemaiess Funk, fa. 


ae a = Acting Commissioner. a 


‘Oscar L, Grains. betel Eke 
| _ Assistant  Seoretary. 





oh LEASING OF LANDS ‘WITHDRAWN FOR ‘RECLAMATION PURPOSES iS 
Ux Snares Derarrmenr OF THE. Tivianooe | : 
ee | ~ GENERAL Lanp. On 
aa eee ; ane | October ais 1982. 
- Rests, U s. Lain Orricts: ann 7 aa 
- This office i is in. receipt: of. instructions a | aus the First - Agi we i 


: Secretary, October 8, 1937, relative to the mene for: ‘grazing purposes _ ee 


* pera to section: 15 of the Taylor Graaing’ Act as amended: June | 


aw 484 ae DECISIONS OF THE DEPARTMENT OF THE INTERIOR - “to Pee ae 


foe 26, 1936. (49. Stat, 1976), fails withdrawn for eolnaden projects Ss 


| - under authority of section 3 of the act. of June: 17, 1902 (32 Stat. 888), 0. 
These: instructions ‘specify | ‘that all leases of lands withdrawn for “ 

fs . Serene purposes should be made under the. authority’ of subsec- a deat 
tion (1) of the act’ of December 5, 1924. (48 Stat. 703), rather: than aan @ 


‘under the authority of ‘section 45 of the Taylor Grazing Act, as 


amended, ‘and the . ‘proceeds. disposed of .accordingly, . that all such . - 
~Teases : ‘should. be-made.in the: form: approved: June+18,-1934- ‘These. 


a | instructions. also direct that. whatever: moneys may yet be received a 
from grazing leases issued under section 15 of the Taylor Grazing Act 
- for Jands withdrawn for. reclamation. purposes should be disposed. of i 


in accordance with subsection: (1) of the. act. of December 5, 1924, 


~-yather than: in the manner oe in ‘section 10 of the. Taylor ee 


7 Grazing Act, ad. amended. 


- In the’ future where. uilivitions i are proffered foe pad in Soanewer = 
fs ing inquiries relative. to. leasing | for grazing, purposes . lands, with. ~ - 


~ drawn for reclamation: projects, you will specify: that: the leasing’ of - 
such Jands ‘is under the Jurisdiction: of the: Bureau of Reclamation | 
, and not this office, <— ss Rr A ea a a a a 

ores a Fre Ww. i OHNSON, 
ed ommissioner. 


"EXCHANGES WITH ARIZONA FOR. EXTENSION OF PAPAGO | 
INDIAN RESERVATION | | 


Unnm Siares Derarmuznt OF THE Timon, | 

7 Se, ate eee PE ta Gunzra Lanp Orrice, 

Reersrer, Prom Acta at ; a Sty oe Oe sth Pare 

The act of J uly. 28, 19837 (50 Stat. 536), entitled An we to. extend ot 
the boundary” of the. ‘Papago: Indian Reservation. in “Arizona, de 


: - provides: 


“That ‘whenever. all privately, owned lands: extent mining. laine cwithin: the: 


_ ; following-described — area have been. purchased and acquired as hereinafter 


: authorized, the boundary of the Papago. Indian Reservation in. Arizona. shall.be = - 
|. extended to include’ the. west. half of section 4; west half of section 9, ‘township | 


oe og south, range 8 east ; all of. township 18 ‘south, range 2 west, all of fractional : 


Ms . township | 19 south, range 2 west; and all: of. fractional townships 18 and | Aj" ; 
~ south, range 3. west, except. sections 6, 7, 18, 19, 30, and 31 in township 18 south, 


re < range 8. west, Gila. and. Salt. River. meridian. ‘This extension shall not affect”. 


. any valid. rights initiated ‘prior to the approval hereof nor. the reservation. of a 


o strip of land sixty feet wide along the United States- Mexico boundary made by. _— 


3 ee proclamation of the President dated: May 27; 1907 (35: Stat. 2136). ‘The. lands 7 ‘ Pe 


ig __ herein described when added to the Papago. Indian Reservation, as ‘provided: ine 


this Act. shall. become a part, of said reservation in all respects and upon: all _the - 


ce 5A <3 DECISIONS. OF. THE. DEPARTMENT: OF ‘THE. INTERIOR 485 : 


mtg same beens. as: if said lands had been. incinaaa: in the Executive énier issued: by 


the President. on: February 1,. 1917: Pr vided, That. lands” acquired hereunder - , 


shall. remain: tribal lands: and ‘Shall not be. “subject to allotment nO. individual . : 


_ Indians.: ae os an 
SEO, 2: That the eee of : the: aerioe be and. he i is . hereby, authorized oe 


| aan purchase for the use and. benefit of. the Papago Indians with any available. 


- funds. heretofore or. hereafter appropriated. pursuant to. authority contained. in. © a 


~~ section 5 of the Act of June 18, 1934 (48°:Stat.. 984), all ‘privately owned 


i lands, water” rights, and: ‘reservoir ‘site reserves. within. townships. 18. and 19 Seen 
-  gouth,. ranges 2 and 3 west, ‘together with all: grazing privileges and: including. ae, 7 
. improvements. upon: public. lands appurtenant. . 1 the: so-called Menager Dam. - are 
: property, at the appraised value. of $40, 016.37. | . ean 
‘Sec, 3: The State of. Arizona may relingaigh: | in favor of ‘the Papago “Siaian’ = 
such. tracts within the townships: referred : to ‘in section. 1T of: this: Act.as:it may - : 


s, " see fit and ‘shall have'the right to select other unresérved. and nonmineral public a : 
ewe lands within. the State of Arizona: equal: in area. to those relinquished,. Said liew © sh 7 
' .. selections. to be.made in the: same manner as. is provided for in the Enabling 


Act of June 20, 1910 (86 State 558), or in the: discretion. of the State of Arizona — x an ae 


/ under: the provisions of section’ 8 of the Act of June 28, 1934. (48 Stat. 1269); a 


_ : as ‘amended. and ° supplemented by. the. Act: of. June 26, 1936. (49. Stat. 842), 
ed The payment: of fees or. ‘commissions, is” hereby waived inv all Tieu. selections > % 
oe made: ‘pursuant, to: this: section. . eis ane besten sae O78 ing 


Selections by. the. State of eae es ection: 3 of the. act ile D 


~be-made. either in. accordarice with the regulations. governing the. 


ee “selections of lands. by. States and. Territories, approved June 23,1910 — a 


(39 L. D. 39 ) , 80 far as they apply: to indemnity school land selections, : 


ee except that no fees or commissions will be. required, or under. section 8 . oe 
-. of the act. of June 28, 1934 (48 Stat. 1269), | as amended. by. the: act of iv ee 
June 26, 1986. (49. ‘Stat. 1976), referred’ to in the act as: 49: Stat. 842, On fey 


: and: the. regulations thereunder’ dated J uly 22, 1936, Circular No: went 


ee 1398; as. ‘amended by the: regulations. of May. 1, 1937, ‘Circular. No. : a a “ 


7 1498. N o'fee will be charged in ‘connection with any ‘exchatige made 


eae under section 8 of the act of June 28, 1984, as amended, but the Biate fo a 
es will he — to Dans one- shalt of the ¢ cost, of publication thereof... 


ee W. _JoHNSON, 


“Commissioner: eae 


| Approved Negenbe = 1; 1937, 
_ Oscar ibe CuirMan,. tae 
eo _ Assistant:  Seoretary. 


486° | "DECISIONS: OF ‘THE DEPARTMENT: OF THE. INTERIOR 2 Vol. 


REGULATIONS GOVERNING THE ‘LOCATING AND MAINTAINING: OF 
“MINING CLAIMS IN THE PAPAGO INDIAN RESERVATION © 


“[Cireular No, 1347—Revised November! 13, 1987 ie 


“Unren Srames Departmen OF THE [wrertor,. 
Pie oe _GENEraL Lanp Ouvica’ | 
| ; : ag? | a November 13, 1997. 
oe Recteree, Puosntx, ee peer ey 
. © Section 3 of the act of June 18, 4934 1 (48S Stat: 984-988) as , amended Bra 
: by the act of August. 28, 1937. (50 Stat. 862), provides: a oe 


(a): The Secretary: of the Interior, Gf. he shall. find it: to be in the public inter- 


Ry est, is hereby. authorized to: restore. to. tribal ownership the remaining surplus - 
_ lands :of any Indian. reservation: heretofore. opened, “or authorized to. be opened, ha 


to sale, ‘or any. other form: of. disposal: by’ Presidential proclamation, ‘or by any | 


.. of the: ‘public-land Jaws. ‘of ‘the. United - States::. Provided, however, ‘That valid — 


-yights or: ‘claims: of | any. persons. ‘to any lands so withdrawn existing on the: date —— 


‘of .the withdrawal. Shall not be: affected’ by this: Act: Pr ‘ovided further,. ‘That this 

_ section ‘shall : not. apply -to. lands” ‘within. any reclamation. project | heretofore 

authorized in any Indian reservation. cy 
(bd) (1) The order of the Department; of ‘the Intertor: signed, ane ana | 


2 approved by Honorable ‘Ray Lyman Wilbur, as Secretary of the Interior, on: 


| October 28, 1932, temporarily withdrawing Jands: ‘of the Papago. Indian Reserva- 
tien: in. Arizona. from all. forms of mineral. rea or “claim under ne ‘public. Jand 


.. Indian. Reservation are. hereby. restored. to: ‘exploration and ‘location, ‘under the 
oe existing. mining laws of the United. States, in accordance. with the express terms: 
and ‘provisions. declared’ and. set. forth in the Executive orders establishing said’ 
Papago: Tnidian Reservation : ‘Provided, That damages shall’ be paid to the super-: 
| intendent. ‘or. other officer in charge. of ‘the: reservation. ‘for the: -eredit: ‘of the » 
owner. thereof, for. loss of any: improvements: on: any, land. located. for. Inining . in: 
; such a sum. as. may be determined, by the Secretary. of the: Interior to be the. 

fair cand: reasonable value of such. improvements : ‘Provided. further, ‘That “a 
d yearly. rental not: ‘to: exceed 5 cents per acre ‘shall be paid to the. superintendent 
or other officer i in: charge of the: reservation ‘for deposit, in ‘the Treasury ‘of the 


United States to the credit.of the Papago Tribe for loss of the use or. occupancy ee 


. of any. land: withdrawn by the. requirements of. mining. operations. 


. (2) In the ‘event. any person or persons, partnership, corporation, ore associa-. | 
&: tion desires. a mineral patent, according to the mining laws of the ‘United States, 


he or ‘they shall first’ pay to the superintendent or other: officer. in charge of the 


oo. -peservation, for deposit in the Treasury:. of: the United States to the credit. ofthe © 
~ Papago Tribe, the sum. of $1 per acre in lieu of annual. rental, as hereinbefore - . 
ae provided, to. compensate for the loss of the use or occupancy of the lands with-. 

drawn by. the requirements. of mining operations ; ‘put the: sum thus: deposited, : a 


: 7 except for a deduction of rental at the annual rate hereinbefore provided, shall as 


. .. be. refunded to the applicant in ‘the event that patent is not acquired : ‘Provided, — i | 


‘That an applicant for patent shall also pay to the superintendent or other officer . - 


ie in. charge of the said reservation for the credit of the owner thereof, damages | 
“for the loss. of improvements. not theretofore paid, in ‘such a sum as may. ‘be - 


ae i determined by the. Secretary of. the: Interior: to be ‘the -fair value thereof. 


(3) Water reservoirs, charcos, water holes, springs, wells, or any other. ae 


| of water: ae by. the United Blailes or the Pa DHE Indians. shall not be -. 


ee. a 7 ‘PRCISIONE OF: THE DEPARTMENT OF THE INTERIOR 487, 


| uséd | ‘for: mining “purposes under the tertns ‘of this ‘Act, “except under: permit sh. 


from_ the. Secretary. of. the: Interior approved. by. the. Papago. Indian. Council : 
Provided, That nothing herein shall be. construed. as interfering with or affecting 


the. validity ‘of the water’ rights of the: Indians: of this reservation : ‘Provided - 


os further, That the: appropriation of: living: water. herétofore ‘or heteafter’ affected _ 


bythe Papago’ Indians” is pene recognized: and | validated subject: to. all the ooo 


~ laws: applicable .thereto.. Ps 
(A). Nothing hérein contained shall 1 restrict the ec aaniine « or. use ‘Of permits for 


| easements. or rights-of-way ; or, ingress. or egress over. the lands for. all proper sa naa 


and lawfal ‘purposes ; and: nothing contained herein, except: ‘as expressly. pro- 


vided, shall: be. construed as: authority: for the. ‘Secretary: of the Interior, “Or any - sat oa. 
s other ‘person, . to: issue: or: promulgate a rule: or: regulation: in' conflict: with: the : wis 
t Executive ‘order of. February 1,. 1917,. creating the Papago’ Indian Reservation es. 


: in. Arizona, or the Act of February. 21, 1981 (46 Stat. 1202). 


. .The-act of June 18, 1934, as: amended by. the act: eat eee 28, Sige 
1937, revokes: departmental. order-of .October, 28, 1982, -which. tem: | 
3 pokaatte withdrew from all.forms of mineral. entry or claim: the lands | 
-within- the Papago -Indian -Reservation’.and: restores, .as.of Ju une.18, 
- 1984,.-such« lands. to. exploration,: location, and. purchase under the >. 
‘existing mining laws.of the. United: States.. Ee Bis Sone Aenea 
~The procedure ‘in the location: of. ‘mining ae performance ée 
annual labor, and: the prosecution of. patent. proceedings | therefor. shall | 
be. the same: as. provided. by the: United. States mining . laws and. reg: 2 
ulations thereunder, Circular. No. O. 430, with the: additional Tequire: 
= ments: hereinafter. prescribed. Me ae ae di ‘ 
In addition to complying with the eceias ee ae on nione 
governing. the recording of mining locations with. the proper. local 
Terie. officer,: the. locator of a ping: claim: within the. Papago i 
officer 3 in charge. ae ie reservation, within 90 days of such ‘ocation, | 
a COPy.. of the location. notice,.t together: with. a sum amounting to. 5 - 
cents for each | ‘acre and 5. cents. for each fractional ‘part of an. acre 


"embraced in the location for deposit with ‘the Treasury of the. United — os 


7 States to the ‘credit: of the ‘Papago. Tribe. as. yearly | rental, ‘Failure | 
to make, the. required annual rental payment, in advance | each year 


until an ‘application for patent has been filed for the: ‘claim shall be 


~ deemed: sufficient. grounds for. invalidating. the claim. | The payment. is 


so : ; of annual rental must. be made to, the superintendent. or other officer oh 
ein charge of the reservation each year on or oo to the : annjyeteary ees 


date of the mining. location. 


he Where's ‘a mining, claim is located within t the’ reservation, ‘the locator en 
re ahall pay ‘to the superintendent or. other: officer 3 in: charge" of the’ reser- 


: vation damages. for the loss of any improvements on the land in such 
@ sum-as may be. determined by the Secretary of the Interior to be 


aw fair and reasonable value of such improvements, for. the’ credit: of - 


the owner thereof. ‘The: value of such improvements’ may. be fixed . 


= byt the ‘Commissioner of Indian ‘Affairs, with. the he of the a —e 


488 - DECISIONS OF ‘THE DEPARTMENT ‘OF. THE INTERIOR oe | 


a ee of ths Tnierior; a payment i in ers with such dee ioe g 
a termination shall be made: within one year from date thereof. =. 
At the time of filing with the Register an. application for meal 2. 4 
ges patent: for lands within the Papago. Tndian Reservation. the. applicant ee ee 
~~ shall furnish, in addition to the showing: required under.the general 
- mining laws, a statement. from. the superintendent or other’ officer 
in charge of the reservation, that he has’ deposited with the proper oo ge 
~ official in. charge. of the reservation. for deposit, in- ‘the. Treasury OE tes 
_ the United. States to the credit: of the Papago Tribe a sum-equal to — 
so $1. for each acre .and $1. for each: fractional: part. of an acre embraced — 
in the application for patent. in lieu of annual rental, together with — 


a statement from the superintendent or other officer in charge of the : : 
reservation that the annual rentals-have been paid each year and oe : 


me damages for loss of imiprovements, if any,” ‘have been paid. Sate 
7 ~Upon the filing i in the: office of the Register: of an application: for ee 
patent for Jand: within the reservation, together with. the: evidence 


See required i in the preceding paragraph, the Register will, if’ no reason: aeons 
. appears for rejecting the application, proceed to publish: a notice as 
provided for by the mining regulations. The Register will forward 
tae copies of the notice of application: for patent. to the superintendent _ es 
. of. the reservation and to ‘the Special Agent in Charge’at Albu- =~ 
~.* querque, New Mexico, endorsing thereon’ “within Papago Indian 
. Reservation,” requesting both to report in accordance: with the in- AK, ae 


sda structions of December 5, 1916 (45 L. D. 539). 


‘The act provides. that in’ case patent is not acquired the: sum ‘de? * 


_ ~ posited in lieu’ of annual rentals shall be refunded. Where: patent. oe 


Is not acquired, such sums due as annual-rentals but not. paid during ep ae 
the period of patent: application shall be deducted from the sum 
Ca deposited i in lieu of annual rental. Applications. for refund shall be 
filed in the office of the Register and should follow the general pro- S.. 
3 cedure in applications for repayment, Circular No. 513. ie ee a 
. ‘Mining locations in ‘the Papago. Indian Reservation. cade. ces a 
quent to August. 28, 1937, ‘and prior hereto‘ may be: validated upon ee 
full compliance with the foregoing Piven within 90 aye, of the eee 


; ~ approval . of these regulations. - : oe 
Water reservoirs, charcos, water. holes, | springs, yell or any other* - 


7 . form of water development by the. United: States - or. -the Papago — 


~ Indians shall not be used for mining purposes under the terms of the 


said act. of August: 98,. 1987, except: under permit ‘from. the Secre- o : 7 


1% tary of the Interior approved by the Papago. Indian. Council. 
A mining location may not be located. on any portion. of a tenss “acre ; 


ae - legal subdivision containing. water reservoirs, charcos,. water holes, ee 


springs, wells, or any other form: of. water ‘development: by the 


a ‘United States ¢ or the Papago I Indians s except under a permit. from the — 


i a Tl ee ee Oto otas deme 
- at : e 
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oe | Girtanys of. ie Snienor apptoved ‘by the P apago Indian Council, : 


a: which. permit shall. contain: such stipulations, restrictions, and Timi fe, ag a 
P06 tations. regarding the. ‘use; of. the land for mining. ‘purposes ag Maye 
2 7 Be deemed. necessary. and’ proper. to permit the free. use: eof the water. ra © 
es thereon by the United States or the Papago. Indians: . coe S 
The term “locator”. wherever used in these legion ‘shall in. Seok 
ne Bigs dade and: mean his’ successors, ee grantees, heirs and. all others a, 1 we 
be ~ elaiining under or through him. ie 
__» You will give to the regulations the widest publicity possible with ee 
7 out. expense to the Government. " ae 


-Faep Ww. Je OHNSON, : 
ae bau fe Commies oner. = 
Te concur : Novenber 6, 1937. i 
: «Sonn -Counmmr; © 


aan Ngan 13, 1987. 
le WALTERS, 3 
First Assistant Seoretary. 





“TERMINATION oF om AND cas PROSPECTING PERMITS 
“[Cireular No. 1440), 


Use, Srams DEPanricenr. oF THE i INaenton 

apa ae aah GENERAL Lanp Orrion, eget 
EB by aa i, a Bia December & ale & 
Rooters, Dumace Lan oo _ 


~The act of August: 26,1937 (50 Stat. 388) eee in. vent hat ee 
_ “all oil.and ‘gas prospecting: permits shall cease and terminate with- peas 
out. notice of. cancelation on the final date of their current: term, rene 
we including any extension. herein. granted, and no extension of any per- 
~ mit beyond December 31, 1939, shall be granted v under ‘the ce eo, 
Ps of this Act.or any other ive a 7 


Under: this’ provision of the ack, certain oil and gas sprogpesting: per- _ 


rae : mits have already been terminated, Or. will hereafter be terminated , = 
ae by operation. oflaw.  . by 
_-,In_ the case. of M. artim Tuige (“ot L D. 17 111), decided ly 12, 1992, nee es 


ie | the Department held that: 


oe _ Prior to the ‘cancelation by the’ Commissioner of the : General ‘Land Office of 7 ee ee 
an outstanding oil and gas prospecting permit and notation ‘thereof ‘upon the , ; et 

ae oe records of the local. land office, no other person will be permitted to. gain: any: cae a 7 

 right.to a permit for the same class of deposits by the filing of an. application: Meee re oo 

Pe. OP, by: the posting’ of a notice of intention to apply f for such a i permit, ae, 


| Commissioner ay Indian n Affairs * es 
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The rule nace in. the above: decision has — conmaanily: we 
aera to:and' followed by the Department. Notwithstanding that 


permits have“already been terminated, or: will hereafter be termi-. 
nated by operation. of law. under. the’ abova- cited provision of the act 
of August. 96, 1937, the long-continued. policy of the Department. 
expressed j in’ the Martin Judge decision. will continue to be:followed. — 
“Therefore, until you are advised: of the termination or cancelation - 


. of a permit: and such termination or. cancelation is noted on the rec- » — 


- ords of your office, no ‘person will be permitted to. gain any. ‘right. toa 


3 lease for the s same Fic of eee vy. the. filing of: his application. | | a ; 


| therefor. ° 
WK RED W. J OHNSON, 


iz y ¢ ommissioner. 
| “Approved ; : 

| Oscar: ion Cuese pe ge 
| a _ Assistant Scorctary:. 


COAL MINING ‘METHODS AND THE SAFETY AND WELFARE 1 OF. 
_ MINERS ON LEASED LANDS ON THE PUBLIC DOMAIN = 


Regulations (Second Edition) | 


“Uxrrep Srares Derarraent OF THE Evreuion, 
on Aga ' GrovocicaL Survey, 
| December 23, 1937. 


CONTENTS: 
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. °- deputy mining ‘Mupervidor 2 a ART 
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Ventilating fans and air distribution <7 oe. 
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: Prevention. of. coal-dust: explosions ies ea i 040° 

Fire protection —-——-——— == sats nna. | 95-99 | 

Check: numbers for. memiployees 22s. eee ee ee ee vt 100 ee 
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- Sees. 31, 382, and 33 of the act of Congress | ‘approved. February G : 


ae 1920. (41. Stat. 487). and, amendments thereto, provide as follows: 


_ SEG. 81. That. any. lease. ‘issued under: the provisions. of this. Act: ‘may be 


forfeited and canceled. ‘by an. appropriate’ proceeding in the. United. . ‘States ae 


district. court. for. the. district: in: which the ‘property, or ‘some part. thereof,. is 


_* located: whénever the légsee fails ‘to comply with any. of. the provisions. of. this os. 


Act, of the lease, or of the general regulations promulgated under this Act and 


in. force -at. the. date’ of the lease,. and: ‘the lease may- provide. for- resort to | ie seas 
~ appropriate methods: for. the - settlement. OE pats or. for remedies: for meen cece 


es of specified conditions. thereof. | ye 2 | 
SEC. 32. That the Secretary ¢ of ihe Tateriog is : authorized. to ) preseribe vedas, : 


: sary and proper rules, and. regulations and. to do any and all. things. “necessary. s 


! to. carry out. and accomplish the purposes of this ‘Act. 


‘Sec. 33. That ‘all statements, representations, or reports | required by. ‘thie 5 yt 


Secretary. of the: ‘Interior - under’ this Act: shall. be upon oath, unless . otherwise 
specified by. him, and: in; ‘such form. and. pony such | blanks. as the. race! A ot _ 
z the Interior may: require. eeer hte a ee 


DEFINITIONS 


“The followiny expressions i aliceover nied 3 in these regulations shall Pe dos 


- have the meaning here indicated: 


Src. 1. Mining. supervisor. ~The pun appointed by. Per ‘acting ba 


, for the Seer ‘etary of the Interior to supervise. all coal: mining, opera. | 


- tions coming under these regulations. 


_ SEC. i. District mining supervisor. An. agent: appointed’ by ‘the 
Secretary of the Interior. to supervise. coal-mining Operations in one . 
or more of the coal fields of the United States, acting under the: direc- | 
tion of the mining. supervisor. i 


‘Sec. iii. ‘Deputy mining supervisor. An aed Scere by the ss 


- Secretary of the Interior,. acting under the direction of the anining za 
_ Supervisor or the district. “Inining supervisor. pin | - 
_. Sec. iv, Lessee—Any person. or persons, partnership, association, 
2 _ firm, scomporsiton, mumeapalty, ¢ or State which has made oapplication a 
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for orto ack — been ated a, coal ihining lene, eae or r Heense eur 


a under the act‘of February 25, 1920, and amendments thereto. | 
~ Sso. v. Leased land. or tract. —Any land or coal deposit. owned by. 


: the’ United States and under lease, permit, license; or application: for oe oo 
. Jease, permit, or. license, in accordance. with the act of: F oe 2s" a 
s arc for the purpose of mining coal therefrom. oan 


Src. vi. Coal—Coal of all ranks from: lignite to. anthracite. 


SEO. Vii. Mine. An: underground excavation and all parts. of the 


: ao ofa mining plant either. on the surface or: underground. that. 


- contribute directly or indirectly to the mining and preparation of. coal, 
~ Seo: viii: Stripping operation. —The term “stripping operation” or — 


. strip. pit” shall mean a mining excavation or development. by means. 


SOE a surface pit or quarry in which the surface or cover over the coal me ge 


st oe is first removed and the coal itself i is then excavated. ee Caren 
Seo. ix. Slope—An inclined pares in a b aipRine coal bed or an in- sie 7a 


-_ clined tunnel to a- coal bed. 


Src. x, Shaft—A mine opening; ‘the axis of which 3 is 5 approximadaly ae 


:: ver ‘tical, extending. from the surface to develop one or ‘more } eal oe 


. deposits. , es. 
Sec..xi. Panel. Ee unit. area, in a en of mining by ach the oe, 


oad. ae is divided into areas. isolated or. surrounded: by: solid pillars of 


~ goal into which a pair of entries are. driven for ‘the development: ee 
| | Foonis and the extraction of pillars. ~~ : -_ 
o °. Swe. xi Working place. —Any underground place a here. men are. Se 
beds assigned to mine or load coal or rock. by hand or ‘mechanically. - 
Src. xiii. Rock dusting +The. distribution. or: application. indies soe 


- ground of fine noncombustible dust in ‘such a manner as to. balay | 


| a check; control, or extinguish coal- -dust explosions. © se 
‘Sec. XIV. Wet coal dust. —Coal dust-i in a mine hail ba eonsdered oo 


a? wet only. when. the fines c contain sufficient water to ot me yy oo 


7 oe hand pressure. | i 
Sao. xv. Gas. —Used i in nthe’ sense anploged ie opie miners to mean. ace 


; “fire damp,” or flammable or explosive. gas, usually methane. When — 


» such gas. is mixed with air in certain proportions the mixture 1s a : 


3 explosive. | | | i* 
“SEO. XVI. Gassy i mine. ae mihe hall He deemed égassy” 3 if § SO deter: 


~ mined by. appropriate State authority, or if a methane cap can be. 
~ obtained with an approved safety Jamp in any. working place Or ice 
eet places on any 3 days within a period of 30 days, or if the return air 7 
ae 7 from any split contains 0.25 percent | or more of flammable gas. Pars 
- ~ Sxo. xvil. Black damp- ~The eXCeSs of. nitrogen, and carbon dioxide, oa? oe 
a in. an oxygen- -deficient. atmosphere. | a 


SEC. xV1H. Permissible Applied +6 explosives, ‘safety ints, lec: : : 


trie’ machinery, rescue apparatus, and other devices, means, apparatus, 9. 


| ; | ae materials ews listed. as oe by: the United States: : ee 
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| Bureau of Mines and: approved as shaving met its requirements for the fe on 


; respective specified uuses.: 


| SEC. xix: Han AL revolving mehine placed o on. nthe surface and used ae 
or - create a. positive: air-current in-amine. 2 5. =) ey. go a 2 
- Seo. xx. Booster fan. —A revolving machine laced. underground | 


for: increased circulation in the specific airway-in. which. it. is placed. - 


os SRC. xx1. Auviléary Y- fam Ae revolving machine: used. to. force alr. pe 
ae ‘through fabsng or ‘ducts for the ventilation of a specific working Place Se 


ae or Places. 
ne eee Win * PURPOSE oF SUPERVISION 


Spe. xsi The | purpose, of supervision ‘ is 40° agsure: ite pee and oe 


ne ‘efficiant, development: of: publicly owned. coal lands and.coal. deposits, te 


- without. waste’ or avoidable loss of. coal. or. damage to. coal- bearing a 


| formations; to ‘promote. the safety, health, and. welfare of workmen” . 


- involved; to obtain a proper record and accounting of all coal. pro- nes - : 
ee - duced ; ay determine rent. and. royalty, ae and: to maintain a eta 
a2 record o of rent, and a royalty so aa Oe ae a 


oe see POWERS AND DUTIES OF MINING SUPERVISOR, ‘DISTRICT MINING SUPERVISOR, ee 


AND. DEPUTY, MINING _ SUPERVISOR ree we 3a. 


, “It ail is the poe of the. mining supervisor, distri ict x mining g super: see 

i _ vor, and deputy - mining: supervisors: _ oe | eae eee ea 
. Sec. 1. To visit from time to time: Teaeed: ianas whiele’ obel! mining ee 
or: prospecting operations are. being conducted. or ‘contemplated ; ‘and ie oe 


TS to" inspect: and supervise, such. operations and. plants. connected. there- oe 

. ei th in or der to prevent. injury to life, wastage « of coal, ‘damage toor. . 2 

_ _from. wells. drilled through the: coal beds, and damage’ or threatened. co 

damage to property or to: equipment from! fire, oil, gas; or water, of = 
_. otherwise, and in order to.insure that operations are being conducted a 


. es and that. the welfare.of the miners is being no for i im accordance : 7 
a with the. act and these regulations. - 7 | 


Suc. 2..To ascertain and ‘report. the fintare: ania amounit of damages, 


: : it any, to. the leased. premises’ or to adjacent. property. belonging to : - — 


the. Government ; to. report the amount, and: value of anny. coal. ‘avoide 


| ably lost or. wasted ; and to. make recommendations. to the Secretary _ se 


~ an cf the Interior, on. the action to, be taken. for i insuring compliance with ae . s ‘ 
me the provisions of the lease and these regulations. | | ee 
Sro. 3. To examine the mines, mine maps, srechrdss: ‘And Hooks ‘oe Na eh 


: “the lessee and: determine the amount of coal mined. ne Government | 


: “Ego dand; ‘to make. a report. to the Secretary. of the Interi ior each - 


% a quarter showing the production and the. accrued: royalties and. rentals 7 : “oe 2 
Ff pao record, and transmit payments 0 of voyatney and rentalls; eo. 
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ee and %6 slits seals at this anitratics of leased lands on érdets of ie Sec- _ oe | 


Ee . retary when the lessee i 1S. delinquent i in royalty’ and rental payments. 


See 4. To prescribe or approve the. methods of protection . from ee 
wells or “prospect: holes drilled. for. any purpose: through the: coal. 
measures and mines on leased lands and on coal: Jands ‘subject to lease, 


with: ‘a view to the prevention ‘of. leakage of ‘oil, gas, water, or. other 


te - fluid’ substances: that. might | endanger: the-livesof employées; and. to : a 
e preseribe or approve. methods: ot: obtaining: the ultimate. extxaction,. ee oye pe 


on far as practicable, of coal i in the vicinity of such wells. © oo 
. Sze. 5. To specify i in writing: under. what. conditions a mine or = panel it, 


7 i other section of a mine, from which the coal has. or has not been 


4 extracted; ‘may ‘be. spendone? by the lessee, ' ‘and. how a ‘section of a 
mine so” ‘abanidoned should. be sealed off or: otherwise separ ated from 


are the other parts of the mine, and to cause’ a survey of: operations on 


leased lands to be made at. the lessee’ S ‘expense an failure of ‘the - | 
lessee’ to: ‘provide accurate maps as required, re ea 
° So. 6. Lf these operating Tegulations or the State inihing dawe are 
“not being complied with, and in the opinion of the district: mining 
“ supervisor or the deputy mining supervisor, the mine or the lives of 

workmen are in jeopardy, such supervisor may give notice in writing 
to stop operations on all or a part of the leased land and may apply 
_ Department of. the Interior seals to the haulage tracks or across the 
entrance to the strip pit, mine, or section of the mine affected. ‘Should 
“anys such notice or seal be. violaiéd’ the district mining ee shall : 


i. recommend the penalty. to be imposed upon the lessee.” | : 
Seo. 7. .The mining. supervisor, the district mining supervisor, ‘anid a 


? the deputy mining supervisor may issue. such orders and notices In. 
writing as may. be appropriate +o. insure compliance with these. Tegu- 

lations, and may order the. discontinuance or modification of any: — 
operation. or method that, i 1s causing or likely. to cause any endanger- | 


~ ment of life or property or is in violation of the provisions ofthe lease. - 


. or regulations: ‘Provided, That. such orders’ are not in conflict with the — 
~ laws of the State. in which, the. leased. land is situated : And further 
7 provided, ‘That if any, such order or notice. issued by. the. deputy or 
district mining supervisor. does not contain: a statement that imme-._ 


ke ~ diate danger of Joss.of life or property is involved and if the lessee - 
ore appeals therefrom within 10 days, execution of said order ‘or notice 


a . may be ‘delayed. pending review by the mining supervisor and, sare 
7 : further Appeal, Pending 7 review w by the Secretary 0 of the Interior. : 


“purins AND ‘OBLIGATIONS | OF LESSEE. 


1 See 8: ‘The Tease shall Sbaaive, one carry. Gut. the, terms: ‘of the “get 2 


| of February 25, 1920 .(41 Stat. 487), as amended, ‘of his. lease, of these 


- regulations, and of the orders. and written notices of the ne su- Is = 
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~ pervisor, ‘district. mining: supervisor, or deputy mining supervisor 


issued: in accordance with the regulations and terms of the lease that 


. are not:in conflict with the laws of:the State in. which the leased land 


is situated: Provided, That if any order or notice does not, specify: that 


3 ve immediate action. must be taken for the protection of life or property, : ee > | 
ete an. appeal may be taken. as provided 1 in section 7 of these regulations. cae 


| “Upon failure of the lessee to take appropriate action to protect:the 
; déposits from damage: or threatened: damage by fire, water, oil, gas, 


or ‘subsidence, and upon failure’ of the lessee: ‘properly to. protect. the - 


on property upon. abandonment or cancelation of the. lease, the ‘lessee a | 
_ shall be liable ‘for the: ‘expense of labor and. supplies used by the dis- 


> trict: aoe ne ae or r his associates ae) the ee = the oe oye © 
“property: ae tae A aad ee, 

"SEo. 9. (a) Fhe leasée shall. ine a : eornect: cect of coal sheet. an 
ina manner that such records can readily be checked, and*he shall —~ 

| ~-¥eport’ accurately, ¢ on: mine-run basis, within 30 days after the. expira- Pde 

~ dion of the: ‘period. covered by’ the: ‘reports, all’ coal mined: from: the 


4 leased ‘land during each calendar ‘quarter and such other data as ‘may. 7 


be required. on the form provided ‘for quarterly reports; and. on the — 


anniversary. of the. lease he shall report: the yearly production and 
such other data as. may be required on the form provided for annual 


reports. -Permittees’ shall report. monthly’ and licensees’ quarterly, - 


giving the amount of coal mined andthe amount disposed of during . 
the period. covered by the report, a description of the work. done, the | 
cost of the work, the results o of prospecting: and such other: informa- a 
tion as may be roqtiested” po, he os 
(6). The lessee shall cause an. audit of his hake ae ere per= . 
taining to the leased Jand to be: made annually within. 30 days after. 
the’ expiration’ ‘of the. lease year or at ‘such ‘times as: directed by the 


district’ mining ‘supervisor, to whom he shall furnish, free of cost; 


a copy of the said audit: ° The eligibility: of the accountant: making | 
‘such. audit’ js ‘to. be subject, to epproval #y une Secretary ‘ of ve | 
Interior. Loo a 


“SEC. 10. “The ee Fall report promptly: to the. distri ot: mining _ ae 


co ‘supervisor by telephone. or telegraph the occurrence in or about the. ane 


leased land: of fatal: accidents, serious outbursts of gas, explosions, 
a? inundations, fires, extensive. squeezes, collapses: of roof, or other. serious : 
conditions, causing ‘or threatening: the loss of life or property. 


Sze. ATS The. lessee shall report promptly 3 In: ‘writing to: the distaiet | : 7 s. 


Beat mining ‘supervisor each accident that results in the loss of more than. : 


one | shift for the injured person, giving the date of the accident, the . § - 
name, age, and occupation — of: the’ injured. person, the actual work. SN 6% 


aa being performed. when the injury occurred, the cause and nature or: . Pea 


7 7 Sasi of thei > Injury, Lae ee be of pasicrss and the as. a 


ioe of this section. ne 
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| did: Losation’ af ne mine, ‘arith: outline Cuiiens or: maps en peri 


7 nent. | Copies of reports. to the | State inspector or: industrial. Comin 


- milésion and: outline sketches: or ee will fulall the requirements : Heese 


‘PERSONNEL AND THEIR: DUTIES. 


Siios 19, ( i), \Supetintendente,. cornet assistant. foremen, mine” - 
examiners, fire bosses, hoistmen,: electricians, and foremen of rescue 
and. first-aid. work must ‘be: qualified for and. experienced. in the 


duties of their: respective. positions and. must: be certified by com- 


| petent. State authority, or, in the.absence of State. certification require- — 
_ ments, appointments. to such positions shall be: subject. to.the approval .. 


. of the district mining supervisor, who shall require the. highest. quali- 
: fications. in: MORN im: Anes eee fens ‘concerned - for similar we 


poser oo oie - 
(6) In the ee of ersontel qualified as. eneoneds in, are sec- - on 


a a tig, the duties. of such. positions may. :be.. performed. by..others on’ ~ - | 
"written consent of the. appropriate.. State official,. OT, should. noO:: State oan 
. official have jurisdiction. over. mane afficinlsy:0 on, written consent, of the a. 3 


= district, mining. supervisor. 


pa . Suc. 13.. (a) ‘The lessee: shall a appoint. PoE any x mine’ 6 employiig. more: oe 
are thon 5 men. underground. on:any shift. a: qualified mine foreman, — 
“who shall visit. and inspect from: time. to: time all: accessible. parts of 


| = the mine, . and who shall be. in. responsible charge: of” the. ee af 


a a underground... # 
eo 8), “Te 25 men or ris are’ 2 employed ae ore nae on. any. ‘shift, the. es 
a superniendant may serve also as mine foreman, provided he: is quali Pe 


- fied: to do so under the applicable. State regulations... | 
- (ce) If more than 75 men are employed nde nd on any ‘shift, 


_ the: lessee shall. appoint at least. one experienced assistant. mine. oe ee | 


or man, with qualifications ' and duties similar to. those of foreman, and «- 


| an additional, assistant mine foreman for every. additional 4 5 men or 
: fractional part of that number. | | a 
- Sro. 14: (a) The lessee shall. Sppoint a. aufidieat number of. ‘fire. 
ee or mine’ examiners, ‘certified. by the. State, to examine every 
underground working. place and. nearby. open. place within 3 hours. 


: prior to the entrance of any shift. of miners, and to determine. if 


every place i is. free from a dangerous. quantity of flammable or noxious 


-gas, if the air is.properly coursed, and if the roof and other condi- —__ 


tions are. safe for the workmen, and they shall record, the. date: oo 


| examanstion: at each: working place. . mo 
(6) The fire bossesor mine examiners. shall alo examine “every _ 


Taeescible part of the mine each third day, omitting. Sunday, make bas 


ee the. determinations mentioned in paragraph a, and. record the. date. _ 
i of the examination at, each h place examined. | “Any Place which has” — 
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one iadexeut bes a ee or in an thie’ a or feet hae deed eet oo 


- blasted | or has fallen shall be‘examined by a fire boss or mine exam- 


- iner and determined to be safe before workmen. are: permitted. to - oe . ° 
| ‘Yeenter.” : : ee eee oes 


(ey) Por every ‘group: sof 75 5. men: or. fraction: there! employed ae 


i 7 derground ‘in. any gassy mine at least 1 fire boss: or mine examiner & a _ 
ae shall be’ ‘appointed, who: shall be Subjected to a ) physical and optical, setae 


ia “omar mnatian: at: least:once : each calendar year. See 
© Seo. 15. (a) The fire bosses or examiners ‘shall: fees ve mark ee 


ae Phystetani 


off all dangerous places to-warn men and prevent: their entrance into 


| such places, shall Jist:on a blackboard or its equivalent, at the-entrance — te 


F : to the mine or entrance to each section of the mine and: places. therein 2 
\ which’ have been marked off, and shall station’ themselves ‘atthe en- 


; trance to such a section or near the mouth of the mine to warn. miners J‘ = 
who normally: would work-in places found. dangerous and’ prevent = 
~ them: from entering. until the. dangerous: conditions: have been rem- 


 edied-under: the: supervision of a iy accredited | mine. official, and a 

place has ‘been’ declared ‘safe. Vie Sarg eee Sek ee ee ae ae 

~ (6) The reports of: the: fire: oe or ‘mine examiners. shall be: ass. 
‘sembled and copied once a day, i in ink or. indelible pencil, in. a-récord 
book kept in the office of the mine and signed. each. day. by: the tire oe 
bosses ‘or'examiners and by the mine foreman. fe 

(¢):-Fhe foreman. or an assistant foreman, if es ce in: ac- 

i “eordanes with | State. regulations and if: his other * duties! penal 
~ also” serve as: ‘fire. boss « or ‘mine examiner. : 2, 

‘Src. 16, At.a mine where electricity. is “eed underground: toe con : 


erating power, the lessee. shall appoint a man to.be in charge of the 


| electrical equipment who i is fitted for his position by ability, training, | 
~ and experience and is. familiar. ‘with the hazards of mine. gases and . 


~ coal dust: and- with the o cberatien and maintenance of the eamipment Rog 
- in: his charge. - ce i a 
Se. 17 (a). ‘Hoistmen Schall: ‘be pie syeiths ‘the. operation. of os 

| “Hoisting engines, able to. read and write > English, and not, tess. sha me: 
-- 18 years. of age. t 5 wore - 2). Be et . me 
(by. Hoisenen who Heit or Hover men “rhust: cn a ee exam- a a 
_ ‘ination. enngaly. and di ptepent a cer tificate of health ‘Tom: a reputable, a 


"WEIGHING oR ‘MEASURING. COAL. 


Ss: 418, (a): “ATL coal. mined. shall: be: aouay ied: or. 7 aS - a 


ee ied truly: accounted for, and recorded by the lessee, ineluding: aTec- a ed 


- ord: of all-sales of coal and of coal disposed : of. ‘otherwise. Tfithe 


_» miners are. paid either by weight or by measurement,’ Bs record: of. ge: 
correct daily weights, or biweekly measurements shall: be- posted. Orie se 


: ne displayed: in a conspicuous place. Test. weights. shall be kept at the = _ 
__ seales, so that the: necuracy of the. scales can be tested. at any time. 


7 125897--39—vor. 56—— 34 
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a Sy The weighman or. person. appomnied: to. weigh‘ ‘or measure the : 
. doa where the miners are ‘paid upon the basis of -his figures shall be 
required before entering upon his duties to subscribe: to.an affidavit, — 


before a person duly authorized to administer oaths, that he will keep | 


a true record of the coal’ so weighed. or measured - and..credit each | 


miner accordingly ; : such. affidavit shall be posted. at. his place of. duty. ee 


(e). ‘Nothing contained herein’ shall-:be ' ‘construed. to., prevent. the ve 
- esses from separately weighing and. deducting, the. amount of ,bone - 


goal or other. impurities, loaded. by a miner with the. coal, from. the —- 


| : weight of the coal. accredited to the- miner. 


| -.(@): If rock or. bobe is removed. from’ the: Gon oe ariebing, et 
an allowance. for such waste material may. be authorized by the mins 


ing be a te) pad the cleaning is. done with: 4 a minimum. loss. _ 


a , of coal, 


 (e) Tt deduedane are “allowed: for pees in the: ree es | 
‘section 18 (ce) or (d), under no circumstances shall the. royalty be 


~ “based on less than .the weight credited to the miners, plus that loaded 


| by day labor, nor shall it be based. on less than the ‘shipping weight, | 
plus coal qe -coal- used on the premises, and coal otherwise ac- — 


eae the lease, 


counted for. : 
- (f) If a lessee eer? or a Less. ia at tre Pant. of the : 


coal mined, -he shall be: subject to a penalty,.at the option of the 


Secretary, of double the amount of royalty on the shortage or the. 
~ full value of ‘the shortage. ‘Repetition of: the showing of a shortage 


in weight after mane shall ‘be sufficient cause. for. caneelation: of - ao 


| GEOLOGIC AND BORE-HOLE, REPORTS 


Bs 19. ( 2): The ree shall submit dstailad: Core upon People: | 


an or suspension of any prospect bore hole, prospecting operation, or: 
geologic investigation. The report. on each bore hole shall give: the ae 


location, altitude, and log, including the occurrences of water. In 


ao surface ‘prospecting the location and occurrences: “of coal. shall be 


= shown on a map, and copies of geologic reports on the lands leased. Yee 3 


: 7 shall be furnished -by the lessee.” 


(6) All bore holes. made to ianees Teasiien shall upon como: : 
Se: fin be fully and promptly filled with a mud fluid or cement. or filled 
2 otherwise, as prescribed by the district’‘mining supervisor. While 


holes are being drilled they. shall be properly cased and cemented to .. 
prevent, migration of oil, gas, or water to the coal- bearing. beds, and ee 


es adter. serving: their. ‘Purpose oe shadh: be: abandoned: as. s presoribed 1 for: | 


ae a siege holes. 
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na APPROACHING’ OIL, GAS, oR WATER WELLS | 


| _ Seo. 20. When mining operations approach ne Or, bore: ‘holes aa 
| that may liberate. oil, gas, water, or other fiuid substances, the lessee a 


shall present, his plans, for. mining the coal: in. proximity to such holes 


 to.the ‘mining. supervisor and obtain. his approval before, proceeding - 
an with. the work planned... The. plans. shall provide: that. the. coal be. Ts 
extracted as. completely as practicable. with ‘safety and in ‘such manner 


that. the. well; will not be: damaged, and that ‘precautions. be taken : 
against the sudden, liberation. of a body of oil, gas, water, or other 


re fluid... The. mine. ventilation shall be so. arranged that any. gaseous 


a substance liberated. shall enter. the return air current and not: be =. 
‘circulated through the active workings of the mine. In. approaching ae 


<= such holes, the instructions in section: 66, shall be followed. 


“SURFACE: srmvcriitns, ‘THER : LOCATION, “ coNsmOTION, | ‘AND FRE 


oe a1. “A lessee: maa more hae 10) men eae at shall F 


oF ‘not construct or. maintain on..the: surface any structure of combustible a 
material within. 75 feet of any opening, nor- permit. such a structure _ 
to be connected. to.any. noncombustible building within, that. distance er 


* except as follows: 


fa). An open, ‘timber. feamavegrie.o or  hendteaine. of ember may be > i a : 
a constructed over. a. shaft, slope,. drift, or ‘tunnel. ‘The posts and 


| rafters of any: such stricture may be of wood if. the covering or. lining ae 


is made of fireproof material, but under no circumstances shall wood. 7 


7 flooring be. used. except, in. Gpples. trestles, and storage bins. ‘Fire | ue 


-- doors shall be: erected | at. effective points where smoke. or fire from. es 
3 outside: sources may endanger men working underground. — | Mp ce 
“(b) Flammable material ‘shall not be stored or placed en 1 5 a 


a. feet: of any mine opening, except. while such: material is being sent: — a 


- into or. removed-from the. mine: and except. for a day’s supply. of oil i: ~~ -_ 


a for lubricating machinery i in the. sur face. structure. 


(e). At mines, in. which | more than’ 50 men. are employed: aie * A 


vs ‘ground on any shift, the building’ or buildings containing. the. nae - a 


ing engine. and. power plant shall not have floors, ceilings, and side | ee 
walls or roofs constructed of combustible material, but wood may be 


. used for roof trusses, purlins, and rafters, and for side-wall Studs ae oe 


7 frames i if covered : ‘on. both: sides 5 with noneombustible material, 
"DEVELOPMENT PLANS. 


reas ikea abot 


| na For betes ponmmhene. nae shite ‘as, Boe been sunk. or. - yee ee. : 


: drifts, 0 or tunnels driven; the lessee shall Prepare and submit, to o the: oe 
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| aaa mining supervisor oe approval a: eprslainny plan; nee | 
with vertical sections to indicate, so far as known, the position, dip,. 


and thickness of each coal-bed. "The plan shall be ona scale of not. 
te more than 500 feet to the inch and: shall show. in: outline the principal. , 


2 prospect and proposed entries, airways, ‘shafts, and structures, includ- 


. oe ing fan:or fans, and the proposed: method of: underground: Heretop : 
“ment and ventilation, with a description thereof,’ ‘ Be 
“Sxo. 23. The: lessee: shall develop’ and mine the coal in‘ ticcordance << 


oe Pe : with plans approved i in advance, so -far as natural conditions permit; 
ane and, if conditions necessitating radical: changes are’ encountered, he - 
“ae shall immediately submit. modified: plans, accompanied’ by*a an 1 expla | - 7 


7 Ration, to the district pine Bupenye0E for : ‘appr oval aes 


"MINING WHERE MORE THAN ONE BED or COAL, ocours ee 


“Ste. be Lay Where practicable; by r reason. coe either: Gani or | vt 


foe “mining conditions, the available: coal..in. the upper. beds. shall be™ oe : 


worked out. before the coal i in the lower beds is mined; otherwise, the 


OS ae 3 workings i in the upper coal bed: shall be kept 3 in’ WAVAHCD. of the work-. ee 


i. ings’ in each lower. bed. The: decison as to practicability rests with 


~ the mining supervisor. Where: more than one bed of coal 3 1s known ee 


, ‘to exist’ in the Jeased lands, the lessee shall: not. draw: or remove ‘the © 


ee pillars in any lower bed before. mining the available coal “in ea i 
ry known upper bed of such. thickness’ that: it’ can ‘be mined under ‘the i | 
.. then existing commercial conditions, either ‘alone’ or in combination — . 


oe : with thicker beds. ‘The mining supervisor shall’ decide. whether ore 
~~ not the: workings or condition: for subsequent mining in any or ‘all — 


ae, of ‘the upper beds will be seriously caning ey the extraction of the ee 


- Pillars i in the lower workings. 


(bd). Where. mining: ‘operations are in ‘progress ina Bed: ie diez : 


either below or ‘above another bed in which’ mining has’ been or is 7 7 


being carried. on, the. lessee. shall, if the room- and-pillars system 1s. 


oe employed, superimpose - the pillars 3 in the: respective. beds. © ‘Modifica: 8 


tions of this provision may be. necessary: in steeply. dipping beds and 5 atte 


: 7 = may be approved by the’ ae cereal visor r where conditions make < ~— 
. ‘themn advisable. = at a a oe 


ater a 


| DEVELOPING THROUGH ADJ OINING MINES - 


ce 95: A i may eke a mine,on’ 1 his: lela tract eon ra oo 


| oa adjoining mine not onthe: public soraay: or: from. adjacent, leased i? ee 


ee lands, under the: following: conditions :. : Oe oa 
me a) The mine that is not:on the oie deur shall eoreeen to all eae 


a Seiitions in these ‘regulations t that relate to the safety of the mines sand Roa | 


= Saployees _ 
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6) The only a ond becween’ the n mine oar on papible domsiil. 7 


7 ie : and the mine on: public domain. shall be the’ main haulageways, the — a | 
ee ventilationways, and the. escapeways.. “Substantial concrete frames 


and ‘fireproof doors that:may be closed in an emergency and opened a. 


: from either:side shall be: installed in each. such connection. Unneces- . 


gary connections through the boundary: pillars. shall not be made until | 


: | both. mines: are. about to be exhausted: and abandoned. © ‘The: district _ a 


Za - mining’ ‘supervisor: may waive such of these requirements when, in‘his eC 
-. judgment,’ ‘such. ‘waiving ‘does. not, affect adversely. the. oe of ne Pa. 


fo enaployees, orentail loss of coal. 


(6) Free access’ for inspection of. said connecting 1 mine not on aig 


public’ domain shall be given at all hours to the mining Supe VEOE or ae _ 
—— other representative of the Secretary of the Interior. . 


~ Sx. 26. Tf °a° lessee. operating ona lease: through a mine , not: oD | 


a6 public: domain ‘does not maintain: the mine in. accordance: with the — ; - 
“a operating: regulations, operations. onthe leased: land. may. be ordered 7 


| stopped | ‘Or ‘departmental seals applied. by the district mining. super- : | : 
~ . | visor’or' ‘deputy: mainamg: peaakiaas wee os a on. teased sites ee 
gees shall be sii ao Dyn Pe ee ee er 


- PROVISIONS. FOR DISPOSAL OF WASTE 


ae . Sg, ot. rey ‘The ‘less. shall. dispose of. waste, ‘nel ‘refuse, ae - nae 
. oe from a mine. and. waste and. sludge of any washery 3 in such a , 


“Jaanner as: not. to cause. private or: public. damage or inconvenience, a ae 


fe a nuisance, or. obstruct: any: stream, sabi, of ways, or > other means eae 
Set of transportation. or. travel. is Pigg 

(8) All: waste: containing ciel no. , coal. shall he. deposited ee 
. separately and apart from coal. for which no immediate market exists 


“and from waste containing coal in. such quantity that. it may be later ae. 


- separated from, the. waste. by washing or other means... | a 
(a) Royalty. on. slack. coal: acres When the-coal. is mined and j is eae 


; due. and Payable o on the next. Paying date thereafter. 
a a a SURVEYS AND MAPS_ ot 


“Seo. 28, 2a) 'Nocurate : surveys oft new ee shall be made ‘at . : 


| en every. 6 months: and a. map prepared: thereof on. a scale: of 50 a 


a ~~ feet, 100 feet,’ or 200. feet. to the inch. .: The mine- -office maps of: the 4 | 


| 7 workings in each coal. bed shall be extended. to show the advance- _ 7 
~ ment of*all' the mite workings: and all other changes of a permanent ie ee 
3 character: that: have taken place during the period between successive 


surveys: ‘Before any ‘mine or: ‘section: of a mine is abandoned, closed, * 


oo OR: becomes’ ‘inaccessible, a a of such mine or: section shall be ‘ 


oe made and. recorded « on 1 the ape eS ease 
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“(BY In. iddition to the. i torre! Sodined. ie che. ‘lease, maps oa 


shall. bear the nanie of the.mine, the name of thelessee, and ‘the — 
serial number assigned by the district, land. office, and-shall show. the 


true. north or meridian, ‘the ‘public. survey land. lines. with. indication — 


of corners. found, the aieanes: and direction from the mine opening 


~ to-a-land corner, ‘the boundary: barrier pillars, me scale to. 9. which, +e ek, 


: 7 is drawn, -and an. explanatory, legend..: roe : 
ll (e) The surface : imap shall show in ‘outline the ‘Teaation: ‘of: all A 
| St euctaves or. buildings. andthe surface location: arid: depth. of. each 7 
~ bore hole, appropriately numbered. . The map’ shall: also show. the — 


re altitude at thé surface, the altitude: and section of-each-coal bed pene- —_- 


trated by boring, and any other pertinent, information, including: the. | 
4 angle and direction of prospect drilling where not vertical. 


(ad) The mine map. shall show. at. each face the date of. ison 


ie ahd at each entry face-the coal sections and altitude, ‘also. the location 


ofall pillars and the parts of pillars not extracted j In pillar work; 
the position of all fire walls, dams, main pumps, fire pipe. lines, ] per- 


manent: ventilating: stoppings; doors, overcasts,. under castsy. and: regula- ae 


tors; the direction of the ventilating current in the. various parts. of 


» the mine at the time of making latest surveys; fire areas; known 


| - bodies of standing water either in or. above. the: workings. of: ‘the — = 


mine; areas containing flammable gas; areas affected by: squeezes. 


“(ey Where the dip of the coal. bad: or ‘beds exceeds 45°, profiles mas 
or vertical cross sections parallel. with the approximate average direc- a 
tion of the dip: and not more than 1 000 feet apart shall be made on : 


the same scale. as the mirie maps, ‘with marked reference points, and, a 


vertical view of the mine workings shall be prepared onthe samé 

a scale: as. the general’ mine map. to: show ‘the. mine workings: in that: 
_ bed on a vertical plane parallel’ with the average strike’ of the bed. 

or beds, with appropriately: marked reference points. oe : 


(Ff) Blueprints or reproductions in duplicate’ of the maps asia — 
= drawings prescribed in the preceding subsections and such. other maps 
as may be required shall be submitted to the district: mining super= 


visor annually without his. special request, Or. semiannually on. request. — ee. 
| Sxo. 29. (a). ‘In the event. of the failure of the lessee to. furnish 
the ‘maps required, the mining supervisor or. district’ mining. super- 


visor shall. employ a competent. mine. surveyor to make a survey and — 


maps of the mine, and. ‘the | cost. thereof es ie charged ‘to. ae oa 


: spun ding paid by the lessee. . 
>. (6) If any map. submitted by a. ieee Is, believed to: ‘be: cored: — 
ee district. mining supervisor may cause a, survey tobe: ‘made, and: . 
if the survey shows the map submitted by the lessee :to ‘be substan- . 


= tially. incorrect. in whole or in part, the cost. of making , the. survey 


‘and preparing the aoe shall be ® charged. to and. dpromptly. Paid. ii . 
‘the lessee, -— | ete: ie 
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. "MINING ‘BY STRIPPING 2 


Sea 380. Eo. ne ein: Hie will be ‘permitted on. the: Sion. oe | 


| es dipping. coal. bed until. the. workable. coal at lower. altitude Gin 


in that. bed. and ‘underlying beds has been. extracted, unless: there = es 
. is free natural or, artificial drainage from. the pit. : that will, ae Mees 
at vent. seepage. underground down. the dip. | 3 


(b). Accumulations. of slack coal. or. “combustible acts ee may, - a 


ree if. fired, endanger the coal deposit : shall’ not’ ‘be permitted at, or s 
near ea or carbonaceous material in place... . ae 
| : (6): Overhanging - -banks. or ledges must. be ‘hot’ done promptly ae 

as to eliminate danger to. employees from. falling rock. or dirt. i. ere 
fd). Upon. completion. or indefinite suspension of mining ‘operas ae 


| pre in all or any part. of a strip. pit, the. face. of the coal. shall 
be covered with. noncombustible material. that. will effectively. a: — 
vent the coal bed from becoming. ignited. bo ieee td 

(e) ‘The driving of underground. ae places” tron ‘the face 
3 of a strip pit for the purpose of getting” cheap: coal Is: conteary ; 
Ee to conservation panels and i is es. Ned cei te Ie heel 


| ie en “MANWAYS: AND. ‘EXITS: oe, hee oe ae 


3 Ske) 31: (ay In: every mine: the Tessie shall pievides an escapeway | 


7 or second means of. egress to. the surface, which, ‘if'a drift, slope). 


or tunnel exit, shall be separated at the sur ‘face: fo the’ first exit. 
by not less than 50 feet of rock or ‘coal i in place ; ‘if either is a shaft 
or both are shafts, the exits shall be not less than- 200. feet: apart. 


(b) During’ the course of developrnent, ‘of a. shaft mine: not more ; 
than 10 men- shall be: employed’ underground on’ es shift. pe os 
- eonnections are made to the-second exit. | Bag 5 
os (¢). Tf the escapeway is a. slope. and. more ae 95° “toi tho "G 

horizontal, steps ora: stairway. shall be’ provided. If the flooris. ~~ 


= slippery or wet, steps may be required where the dip i 1s less: than. 25°. 
— » See. 82.. (a) In every shaft mine, unless: éscape is available by 


“ditt, tunnel, or. slope, one shaft: shall be equipped. with hoist and ~o 


cage. suitable for hoisting ‘or lowering men: Provided, That. if ‘less 


than’ 10° men’ are employed. underground and. the shafts. are less 


than 50 feet in depth, a well-maintained ladder 3 in each shart: _ oa 


oon suflice as a means of entering and leaving the mine. ee te 
Sn): Where the main shaft and escape shaft are less: ‘dian 300 feet ee 


oe in depth, one shall be equipped for the hoisting and lowering of men 


~-and.the other shall be equipped with a-substantial stairway of ape 
% proved: ‘design. ~The pitch of. the flights shall not. exceed.” AB / 


_ the flights ‘shall have ‘suitable landings’ at each turn, and: the hand ds 
‘Tails. and. stairs shall be. maintained ; in n good order. | ee ea 
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eye The escape shaft, and. main Ghat if. more than 300. feat in. | 


faa depth shall each be provided: with an adequate hoist’ and cage ee 


suitable for. hoisting and lowering men, ‘an ‘efficient | ‘signaling sys- 


tem, anda qualified. “hoistman: who shall be available on appropriate = 

a signal. ‘The hoisting equipment and cages in'each of the two shafts 
shall have sufficient: capacity, independently of each other;'to hoist 

out of the mine. all persons on any shift’ in 30 minutes and: ‘with. due a0. 
regard to. safety. A’ stairway. or. emergency ladderway of approved ase 


= — design shall be provided ; in ‘at least one of the shafts.‘ If a ladder: 

eee. at way. 18. constructed, At shall be provided. with’ landings: not more 
Ae than 20 feet vertically apart, and the pitch’ shall not exceed 80°.) 
Sec. 83. At each shaft landing there. shall be a. passageway at least 


; | os 6: feet. high and 4° feet, wide, free of: obstruction, that’ will enable a ‘ 
persons to go from: one side of the shaft to the other side. without ae 


a 7 passing through® any compartment of the shaft: Provided; “That a 
— shaft compartment may be used for a passageway if properly: floored — roe 
and roofed over by a bulkhead ata strong’ to ‘withstand a 


— ‘the fall of heavy bodies. 





. See. 84. The root and: sides: of: every. saul: toad: ana “wor sidnig i ec 
34 place shall be maintained i in a safe condition, and no one shall be per- | cal 
= mitted; unless appointed for the purpose. of: exploring or repair ing, 


to. travel. on.or work i in any ee or working: eee which. 3 As not oe ps 


ou i safe condition: : rae 
-  SEe, 85: “The shafts of all mines ee. for the. en of oe 
~ more than 50 men, if the. lining or facing thereof i is ‘combustible, shall. 


oe principal means of | egress. 


; : be fireproofed. within 6 months after. completion by ‘lining,. guniting, 
ole OF coating. with cement or other. noncombustible material. « Such fire- o ae 
oo proofing shall be maintained over all- combustible. material, except 


= guides, ladderways, and stagwnye, as. long as sald shafts form the — 


‘ al 


... Sxc..86. In every mine designed. for as nica oe more: thai 
2 50 men. underground on any shift, the roofs and walls of entries and’ 
passageways: within 300 feet of the bottom -of each shaft, if in-coal 


im : or timbered, shall be fireproofed with a cement: coating or. the. equiva-- 
dent ayia’ 1 year. after said entries and. passageways | have been 


Pek driven, and such fireproofitig shall Re: maintained 1 in. 1. good: oe _ 


ie so long. as the shaft is used, 


ae Sra: 37. The lessee shall arrange, So a as: eae manways : ae 
oer ies from. regular haulage for the passage of underground. employees) | 
- to. and from'their'working places. Such. manways. ‘shall‘be:maintained © 


- in ‘safe condition, and signs. with arrows: ‘shall be: provided showing — on 


a . direction. toward. the escapeways on each. side .of ‘crossing: or: inter: 


_. secting passages. The lessee shall. require shis‘employees to: use the : 
= “manways, § so ter. as. practicable; i In. going to. and. -TROM: therr: working : 


. ; places: A 
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“mo1sTs, ‘HOISTING EQUIPMENT, AND. SHAFT: LANDINGS: 


Bee. 38. (a). ALL hoisting equipment, used 3 in: -ahiagte and: ape = shall ae 

oe of. ample capacity and of a: standard. design. commercially recog: ean 

oe nized as safe and in.accordance with: State requirements. Tea ee 
(6) The: drums. or: cable. reels of hoists. shall be. provided with eo 


ea on Aahaes: that: extend at: least 2 inches radially beyond t the last — - - s 


Fs of rope or cable. when. fully. coiled. on. the: drum or reel, : a 
.(e) (AIL hoists: ‘shall have: sufficient. power to hoist: the. Téaded un- 


| | 2 “palanéed - cage or. skip and - shall be equipped with brakes. adequate — —— = 
eo stop. and: hold. the. fully. loaded unbalanced oage, or r skip at ‘any, i. ae 


- Point: in the shaft or slope... 


See. 89. (a) A metal. ‘hoiseug ‘table of rivognized: standard aan rs 

acl shall be used for. hoisting or. lowering. men, ‘When. newly. in- at 28 
stalled in the. shaft or ‘slope, it: halk have a safety. factor.of not less ~ 

than 6 as rated by the manufacturer, based on the maximum load 
including the weight of the cable, or, if the hoistway is inclined, the 7 


calculated component. of the weights. parallel with. the. incline. 


.(b) No cable shall. be used for hoisting and lowering men. ‘if on 


ey, inispection it is found. that the number of broken. ‘wires ex¢ eeds six in: : 


~ any. single. pitch. length or. lay. of. the Tope, that the crowns of the. | 


. strands are worn down to less than.65 per cent of their original 
diameter,’ or. that. a: dangerous amount of corrosion. or distortion ae 
exists: ‘Provided, however, That when such broken: wires are reduced). _ 


by wear more ‘than 30- per cent in cross section, the number of bhoake 
in any lay of the rope shall not exceed three. . -. . aed 
Ao) Cages, skips, or: cars-used in. hoisting « or ipwerne nen » shall i | 


: _ connected: tothe. hoisting. cable. or ring by standard babbitted: or-zinc- |. 


filled: sockets. Or. by: clamps. The: cable. shall. be resocketéd:. or: ree 


| clamped at intervals-not. exceeding 4 months, and at least 4 feet.of 


the cable shall be cut: off from the end to be socketed. or clamped; and 
| ~~ elamping. shall, be so done that: at. least, 80. pe cent of the aie 3 

Ste strength of the cable shall be retained. ee 
~» (d@) Hoisting cable shall be firmly: cbaiayd to ” the: ‘drums or. i. ae 


ca ‘bad. at least. two turns of the cable shall. remain on: the drum or: or reel me 


oe at: all times when: the cable is extended to the lowest: landing. es 
— Sxe. 40. In shafts and slopes. where men are hoisted..or lee Pout? ae 
_ ahs shall be at least 20 feet of hoistway. clearance above the surface: ne ee 
i landings at. which men enter.or leave the cages or cars; and at mines. - ae 


-. in which ‘more, than 50 men are employed underground on any shift, 00 °° 
es “overwinding and overspeeding preventers, or equivalent: devices, ap. as 
_ “proved by'the district. mining: supervisor, shall be. connected: with. the fea 

= é hoists and ‘so maintained :as to -prevent. the cages: from: being overs 2 
Laat woune or. r from falling: if ates and to. Pete overspeeding. an 


“e506 te DECISIONS : OF - THE ‘DEPARTMENT’ OF. THE INTERIOR Vol: 


7 ee nadene the. character of the hoisting equipment aaa the depth : | 
7 of hoisting. : 


oo. Smo: 4. (a) Cages for hioistilig® men hall on fone oxtetiding - ; 
se over the. space on. which the men stand, metal sides extending not less. 


than 5 feet. above the floor’ of the cage or of each’ deck of 4 multiple- 
deck cage, and gates or doors at: least. 4 feet: high closing the entrances - 


to the cage on each deck. Each deck ofa cage used for hoisting’ men 


oe shall have overhead or ‘side bars SO' arranged. that every man‘on the 
cage may have an easy and: ‘secure: handhold. ‘Self- dumping cages 


: shall ‘be so ‘designed that. the: platform cannot overturn: in the: shaft: 
(ye ‘Cages used for hoisting or lowering men shall be provided : 


ne “with safety catches capable of bringing the fully loaded: cage toa 
stop within a distance of 10 feet in any: part of the shait or r head ae 


| frame should. the cable: or cable connection break. 


| “(e)- Cage’ rests or’chairs shall: be provided ‘at. ale ehatt: landings eat 
_ fegularly used in the hoisting or lowering. of’ men. ~unless their. omis- vas 
gion is’ authorized’ j in writing by the district mining supervisor.“ 


Suc, 42. (a) Gates 4 feet high or covers shall be used at the top. oF 


ese ~ ground: landings of vertical or inélined shafts, and the gates - ‘shall = 4 
ee, ope kept closed except when the-cage is at’ the landing and-attended: 
(6b) The track at the surface: landing of a shaft or’slope shall:have 
i derailing: device which shall - always be kept. openexcept when a 


 ear-is being taken from or. placed’ on the cage at said tnnding, x or. - :, 


ee ue a car is entering the slope under’ control. 


Suc. 43. Shafts when: not in use for: hoisting men ahd slopes 0 or 


song sumps that: extend. below: the floor of ‘a’ mine passage or excavation Lage 
ae shail be adequately guarded to: ‘prevent men ‘from falling therein. _ 
. Sro. 44: Buckets or cans. used for: shaft sinking shall be: provided fos 


| : * with. ‘sélf-locking safety hooks and, if the shaft is more ‘than: 200 - a i. 
feet in depth, with cross heads. and. ‘guides. When rock. is: being a 


Eo dumped: or material. loaded: or unloaded, the mouth of the shaft 


—.. shall -be ‘covered by: salty doors’ or: r the. equivalent ofa / safe: Pemucne eo 


; and construction. ae es 





> Sue. 45. Where men. are. ene ina: mine or ee ‘6 aS i 


— ag or ‘depart. from ‘amine. between sunset’.and sunrise, sufficient: light ~~ 


«shall be maintained at the top landing: of each shaft. to enable them. . 
to ‘see: the: landing. At each underground landing. used’ for. caging a 


oe men, a: light: shall :be: maintained ou‘each side of and: ‘within 10: feet = . 


Of the shaft or. slope whenever men are in the mine. . Each under: a 
_ ground: landing, if- not coy lighted, shall. be kept white with oa 
7. pont or. whitewash... | et oS. 
%s » Src. 46). (a) ‘The: hoist, ‘shall ba: operated only wich propetly: pros: eran 
- aed with brakes and. indicators: and when every person not on- duty 


. in the, hoist. room is. excluded from. the room,. ere visitors per- . 
- mitted De the lessee. | aa | | | a 


as ill “DECISIONS or THE DEPARTMENT oF. ‘THE INTERIOR OOF ioe 


- -(B). The hoistmian sail: not held: conversation: with anyone. while | 
| ie engine ‘is. in: ‘motion: nor hoist or lower: men: at a ‘speed. oreater : 


a than’ the rate posted in the:engine room as a safe speed, and he: shall | Bee a 
bring the hoist. to: a. dead. ‘stop at a oe before raise ch over ‘the _ : ka, 


. control to a: relief. hoistman: 


 .(e) After: ‘any stoppage of hoisting: fete repairs or. «for: any. oe ete 
a purpose exceeding 2 hours in duration, a cage or ‘other conveyance ae 
shall be run: Bee or Cues the. shaft: at Teast once before. ee or 


| AJowering: men. 


—. -(d) No hoisting shall be. jae in any. s Gongatanene ne a , shaft while. Ss. 
Oe “repairs: are being made in that eon pavement pele such r hoisting ¢ as 7 o 


- ‘may be necessary to make such repairs. 


Sue. 47. (a): Competent. repr ssouratines! of: cies ie. shall ake bie 


) daily ay general examination. of. all: hoisting. equipment. and electrical. 
- and: ‘mechanical apparatus used for the hoisting’ or transportation: 
of'men in and about: the: mine, ‘including’ skips, cages, guides, ropes, _ 
sheaves, hoists, motors, engines, and boilers;"and once each week a 
more detailed : ‘examhination shall be made. “AS memorandum. of the 


condition: found. on examination. shall: be entered dn a’ record book  — 


kept in, the: mine’ office, and any defective: condition: that may en- 


danger the safity, ot the employees 0 or r others shall be remedied bee co 


| out: ‘delay. < : 
(6) “Any boiler: ied for geniersting Seam shale be eanipped “witht 
ae ‘safety: valve, pressure gage, and: water. glass. and shall be: ‘inspected 


eo semiannually by a. competent. boiler ‘inspector. 


(e) Tf an, inspection: discloses ‘a defective: condition or: sitengemont, | 
of! any. apparatus, appliance, or ‘device, which endangers. the safety | 
of: employees: or: See ue condition one eee ent shall: be . 
remedied without: ately: | TS OE eG ea a 


"SIGNALS AND ‘TELEPHONES ee 


Baty 48; a code: of hoisting els shall: be kept ose ina Pee ee 


* easily read ‘at'the.top: of. each hoisting: shaft or ‘slopé, -at: each’. Janding;: , aoe 


-and:in:the’ hoisting- engine house: “Said-code shall be in accordance" 


a : _ with: ‘the requirements: of the mining: laws: of the State i in which the 


ee mine is situated, and if not: otherwise specified, the following code'of 


a. signals shall: be used: (a) when:the engine is at rest, one signal, hoist; 
(8): when: the: engine is in:motion, one signal, atop: (0) when. the a 


ee, engine is ‘at’ rest, two signals, lower; (d@) when the engine is at test; ~~ : ; | | 
_.. three: signals, men. ready to get on the cage or cars to ascend ; when ead 
this is followed by. return signal from. the hoistman, the: men ‘get: OME. 


 the'cage or‘into cars and then the proper signal shall. be piven. - Other se 


ie signals to: suit, tithe: local conditions tes be added aie the lessee. 


2 BOB: "DECISIONS: ‘OF THE’ DEPARTMENT or THE INTERIOR | , "Vol . i 


eo: 49. (a) Th mines eaneebs 20 < or more men are Vauplored ender 


an 2 eutid on any shift, there: shall. be at. least two effective methods of | . 
—- signaling between: the: engine room: and each | of. the shaft or. slope. ‘ : : 
~ Jandings, one of. which shall be a: telephone or speaking, tube. :-The 


- signals shall be so arranged that the « cager or person in charge of each — . 


“ landing. can signal directly: to the Aoistcian and the hoistman ean also 


signal directly to each of the*landings. If. the shaft. is more than a Pty 


-5O-feetdeep, calling: or. rapping on. anetal shall not be. sce ape as a 


~~ substitute method of signaling, Ree 

ie ce Oy Electric. signal circuits: * shall: pot: use» ‘current of: more: than ae 

| 30 volts. 2 | | | Te ar ee | 

_ SEc. 50 a. The. lésba: shall seronde anda mately ak caph ne eee 
ee more than 50 men are employed underground on any shift,or — 


_. where.20. or more men are-employed more. than. 1,500 feet from the. — 
Se ae surface, a telephone system connecting with the hoisting. engine room, . cae 
_. the ground Janding of. the. shaft. or slope or the principal mine exit. 
of a drift mine, and such other points: on the surface:as may. be 

advisable for. the safety ofthe employees, and. telephones ‘shall: be 


| placed on each shaft or slope landing in’ use and at the inside siding 


of each of the main. haulage roads.° The underground: telephones. | Si 


= s. . shall be so placed that no 20 men shall be more than 1,000: feet from - ; 
_ ‘the nearest telephone station. A code, of calls shall be ‘kept at a aS 


i — 7 telephone. 7 
@ See b) The telephoties foal a mine or be of. Gandara ide: oad Bae 


ae type. The telephone. wires. shall. be. carefully installed, ‘and should. ~ _ 


— any power lines be-on the: entry, the telephone wires shall be installed =~ - 


ice ~ along the side of the entry. opposite the. ‘power lines... Only permis-. . : ~ 
. . gible ‘telephones: shall ‘be used: in’ gassy. mines for. the. installation of. oa 


ae - new seep ncnee and the eee of Peacane kg oorcmcagl 


PILLARS. AND OROSSCUTS | 


ae sl a The lisgabe shall oun intake: and retin. airways es 


-. . aa any adjacent parallel entries or rooms by not: less. than 50 feet of — = 


~~ coal in place, except. when a thinner pillar 18 permitted by: written, © | 


consent of the district mining supervisor, who may also.4 in ne, disere- at ee: 


tion: require a greater: thickness than 50 feet. eee 
(b) The distance apart of. crosscuts or break- iroueiy ‘Betwean oe 
: ene entries or rooms shall: be not greater than ‘the’ maximum 


‘ : allowed. by the regulations of. the State in which. the leased land is. 2 
situated and-shall be ‘not: more than 100. feet. except in. entries or 
~. tunnels where special arrangements are made to. carry an adequate 


ventilating current to the face of each entry or tunnel, the adequacy aes 
Se ae of such. arrangements. to-be- approved by the distict. mining super- — 
ae visor. Rooms shall not be turned abead of the last. crosscut nearest 


56) ; "DECISIONS: ‘OF THE DEPARTMENT: OF THE ‘INTERIOR 609 ee 


| the ne nor. shall rane ae be siantad ee af. the last: cross- EES so 
cut, except when. approved. by. the district mining: supervisor to-obtain 
~ .. a eireuit. of air, a: second means s of eel ora apace for. the laying of. ss, 
os switches. aa iats 
2 (e) A-face: shall age be anes more ‘ion 30. fet: beyoud. thie: coby a 


7 ibs of. the. crosscut: until said erosscut. is: connected to an. adjoining # ae 


" airway, and if, in the: opinion of the. district-mining:supervisor,. ade: vo 
quate. ventilation” does. not reach. the: face, such shanges'a as. nes may, Moa 
7 - } livect: shall. be made inthe ventilation:. © - a 
= (dad) Room necks: shall not: be ‘wider: than 9. feet eee aS fivét 48 


Zs feet, unless ‘the lessee: is given: permission. in writing by the ‘district Pe 


a 7 ; ee supervisor: to ae the: room necks wider and: shorter: - ‘, 
=" (e) The coal in chain pillars. and room stumps and panel boundary ae 8 
ie pillars provided ‘under paragraphs. b, ‘¢é,and d of: this section’shall:be 


os left: standing until in the.proper course of mining operations the time = 


| shall. ‘arrive for: their. removal; after: Or; during, the. extraction, of ‘thes. i 


| room. pillars in the: adj acent: workings. 


(f) Before abandoning any: room, entry; slope, ‘or. » drift, a pienceet. a | 
2 shall be driven and. connection taade: with the. adjoining room, entry, ae 


- slope, or drift at the face thereof, in Pilea to give a ia ee ue e 


around: workings. © 


Suc. 52.. (a) ‘Where ie room ad pilises or ‘flier system’ of mining a 


. . requires. advance: workings 3 in the solid coal, including entries, rooms, 


and crosscuts or -break- throughs, the. lessee, except with: the written 


consent of: the: mining. supervisor, shall not extract by such; advance: - 


workings or first. mining more. than 60- percent. of the total area “of — 

_ the:coal bed within: any. particular tract or panel entered’ by sald ad: 
“vance workings. where the cover is: ‘less than 500 feet; nor more than 
50 percent where the cover is. more than, 500 feet and. less than 1,000 — 

_ feet; nor more than 40. ‘percent. where the ‘cover is more than 1,000 
% foot: and less than 1, 500: feet; nor more. than 30. percent where. the 


cover: is: more. than: 1; 500 feet: and Tess than, 20 000. feet; nor. more than one ae 

20. -pereent: where: the: cover’ is more’than'2,000°feet. A greater | pers ors: 

centage may ‘be: required to be left. where unfavorable roof or floor =. 
—- conditions: exist c or. where the coal bed i is or may, be affected. by Bones ee 
a A = lzewhere) Oh aE gen ee 
6B). The : size oe pillars. aul be j in. ote i ‘the thickness of oa 
— the: coal bed, and all pillars: shall be systematically mined and re- oe 
a moved ¢ as. rapidly: ‘as proper mining will permit. : eee 
oe, (ce) The percentages of the total area mined and. unmined i in a  téact ae ae 
- on advance: mining» shall be ficured on the basis of the area. and.not. 


x ~ on the: basis: of ‘the calculated. tonnage mined: ‘The. ‘total area, ‘ofthe’ ee 


tract under consideration is to be. comprised within lines pounding — 


the faces of advance workings within the tract, ne the area, oa oe 


a from which pillars } have been eyiomameay removed. 


510° “DECISIONS: OF. THE. DEPARTMENT: OF THE. INTERIOR Lok. - 


. Sze. 53. (a) A. are proportionata. in size , to:the: depth. alow the 


ae ‘ wicies and the thickness of coal being excavated: shall. be: left:a in n each | 

wat ‘coal bed for the support. of. each shaft, main slope,: OY egTess... PGs a 
(8) Shaft pillars shall be not less in radius than one-half tha. hide 

néss of cover over the:pillar. A pillar, not less:in ‘width at: any pomt = | 
than one- -fourth the thickness of. cover above it, shall-be. left.on each 


side of the: center line:of each: main. slope: or: entry. Pillars around. 


. shafts shall: be not less than: 100 feet: in radius, and’those on each: side = 
of slopes shall not be less than. 100. feet, in width payee ah written oe de 

7 _onsent: of the district: mining. supervisor. 7 Z 
Po): Shaft. and. slope : landings, sidings, wauid: entries for: alee the gt 


o ventilation, manways, and shops may be. excavated ii In a. pillar provided | 


the area ‘of such. places. does: not exceed. 15. percent of the area of the — 
pillar and: that no-rooms or. other openings are: ee therein, for dea Se 
sole, purpose of obtaining quick production...°: 64.) 3. ea © 
le SEe, 54: (a) The lessee shall: not; without. Ae prior: Sasa tof f the | 
< district. mining supervisor, mine any..coal, drive :any: underground = 
~ -workings, or drill any. lateral: bore. holes. within: 50 feet of any of the 
oS _ outside, boundary lines. of the:leased lands,. nor within -any: greater ea 
distance. of said’ ‘boundary lines than the district: mining. supervisor 


oe may prescribe. ‘Payment not exceeding $1.a ton or the full value of a: 


_ the coal mined may be required for:coal:mimed within stich ‘distances 


; of, the boundary. without. the written. consent. of pa district ne - 
Paar eupervisor: 


(6) If the onl ot on: : pblin’ oman eed: any’ barrier pillar oe 2: 


ea" bien. worked out and the: water ‘level beyond. the. pillar ; is below the 
—- Jessee’s: adjacent. operations, the lessee shall, on the written demand _ 

: oo . of.'the mining. supervisor, mine out. and remove. all: available. coal ~ 
- dn such barrier, both in the lands covered by the lease and-in the. wee 
: = -gouning: premises, if it can be: mined: without: hiardship to the lessee, 


- s. (e) T£-the-coal- ‘mining rights in: adjoining: ‘premises, are Se: a: 
i. pwned: an agreement. may be: made with the c owner fOr the aoe 


cave ‘ of: the coal .in the boundary pillars: : : 7 
(dy. ‘Narrow. strips.of :coal between assed tuade: aad the catenp i 


on public lands and small. blocks of coal adjacent to:leased lands that — 


ee would otherwise be isolated or lost. may be mined under the provi: istepe 7 
os lone. eee in acres b and Ce of this: section. mi ale u. «t 


“VEN TILATIN G. FANS AND AIR DISTRIBUTION | 


| Spe. KB." tay Fans shall be: installed’ if 3 any part: of the: mine is $6500 
feet, from an. opening. “BAIT: parts of the. fan. housing, , ineluding. the 


ie power unit and the fan drift to the mine openings, shall] Pe constructed ca 


| of noncombustible material. 


a bg i: DECISIONS’ OF: THE: DEPARTMENT OF: THE INTERIOR — 8ll =. 


. e 


; eye The main fa oe a.mine hall be: stunted on “the eats at: an: 
! offset: distance. of. Tiot: less than Q5- feet, from the projection ofthe. _ 
nearest: side: of the opening ofthe mine. ‘to the fan wheel, and shall ~~. 
be protected: with. explosion- relief: doors: having the full area: of the. air at 
_ pe or:airway-and:in direct. line therewith... 7 ee ee 
_«(e) Fans must: beso arranged: that the veuulatns éurrent:. can: abe 7 


ae . aed quickly, and they shall not be stopped or changed in:speed, | - 


or the air: current: ‘reversed, aan by: order: of F the official i in. petra of Lees 


the. underground. operations. 


_(d).-The-main: fan or fans. aeed: +02 wenilaion a. _gassy mine;. a eee as 


: : ‘aeicatiy: driven, ‘shall: be equipped: with permissible: motors: and. pro-. a ee 
vided: with: auxiliary: power and: suitable belt or. driving connections 


: - that: can be ay connected and: piscina should the: electr' 1¢ eats . | ae ae 


fail. a3 ae eras sgt SONG Bee 
ey.) Bach: fan‘ or to ventilate amine in. hick: 25 or more men | 
‘are employed underground: on: any shift shall: be: equipped, with a.re- 
cording : instrument. by. which the ventilation: pressure is: ‘coritinuously 2 
registered... The’ registration: chart’. for. each - day, with - the’ date | 
thereon, shall be kept in the office: of: the. mine for at. least. 1. year. 
Each: fan shall also be equipped with an automatic. signal, to: give. 
- warning of. slowing: down: and stopping... 'These requirements may: be: - 
waived only’ by written consent of: the: district: mining. supervisor. 
(f). While a mine is being: opened. and. less than: 15 men are em- 
ployed underground: on: any: shift, a. temporary. fan may be set, up, 
_ on the written approval of: the district o or: r: deputy: mining. Supervisor, 
| before the permanent: fan is. installed. ie ; 


‘(g) A mine on’ leased land may be ventilevad: i means: ee a fon es 


: for on the leased land if: the fan. is. installed j in: compliance: swith para; 
graph db of this section or if it: has been. ee installed 3 In. ON . 
pe with State laws.’ : | a4 ; 


(h) Tha. fan used -in -veniileting « a: _gassy mine Her socidentaliy oe 


whos stopped or has been. shut down: or: the. ventilation: otherwise inter: | 


: rupted, all the men in: the area. affected’ shall be: warned: ‘immediately — ie - 
and withdrawn until : the fire. boss has ‘made -an., examination. and. > 


declared all places in that area. to. be free from standing gas. ‘If such’ 


a fan: has. stopped: fora ‘period of more than 15. minutes in.a. gassy Lat 


» mine. or more than. 4 hours: in a. nongassy mine, no: men: other. than 


_mine examiners shall be. permitted. to-enter the mine. until: the. fan has . = 
9 been i in operation for at. least 2 hours. and. the fire: bosses. ‘or: mine ex- 


 aminers have thereafter inspected the mine and’ reported. to the. mine | moe 


-foremen that they have: exarained. all. the plaees and. found oe ates eliatie 
| _ sae for any or-all-of the men to enter...) aries ae 
Seo. 56. Booster: and auxiliary. fans may. be need oi with ihe ~~ 
ae Swi ‘itten. permission: of the district mining supervisor, who mY. permit Ate ee 
- their use. — under the following conditions: 7. is 


ae 512 DECISIONS: oF THE: DEPARTMENT, oF. ‘THE, ‘INTERIOR tye = 


ft 


(2) Use of a “booster” fant may be périnitted: if the: aia ‘ibe, are 


oa ieataial. protected against fire and no flammable material is-within — 


4 7 z a 10 feet of the fan and motor, and.if the fan i 1s equipped with an auto- 
_ matic: starter and’ timing. device that. will prevent. it: from: starting © cs 


- after. being stopped for: a. period considered sufficient to: ‘permit-an 
accumulation of gas, and. with a. ee device, that: shows. mer aes 


Be continuity of ‘operation. 


(6). Use of an: iy fan. may an peiitiitted. it it is. 5 Gnatad in'an. : - 
intaking air current and at. least 16 feet out by the: last open crosseut 


es = or entrance to the: place ventilated and. if the motor and. switch are ine 
permissible: Provided, That in gassy mines an” experienced gas.im- 


e ~ spector: or fire boss. shell: be 1 in attendance’in the vicinity. of the fan ; 


se : at all. times. while the fan. is. running and. shall. make hourly ; inspec: . i 
_ tions to determine if methane i in dangerous quantities, as defined in 
section 60, is passing the fan, and if the fan is oiled: and.running 


E - properly: ‘And Further: ‘provided: ‘That at all ‘times: the. ventilating | a 
~-eurrent shall. be so. directed: and. of sufficient velocity to keep :the | 


- ~ working’ places. clear of gas, : Auxiliary fans shall. not pe » used POF a 


the purpose of moving bodies of gas. 


Sno. 57. A booster fan shall not. bé: operators here more. ne 10 a ne 
. oe per cent. of the air is recirculated by the fan ; and» an auxiliary: fan : 


; ~ shall not: be. operated if it uses more than 40 Bee cent. of the De 
ees current... of 08 oe a 


Sxe. 58. The ‘essee: shall pedis: a. spent cierent ae S Ge less eo 


< than: 100 ‘cubic feet: of ‘air:a minute for each person’ employed under- i 


< "ground. on any shift and 500 cubic feet a. ‘minute for each mule or | 
~~ horsé or such: larger amounts as may be required by: the regulations — 
cS <2of the State i in which’ the leased. land is located ; and ‘said ventilating 
_ enrrent. shall be measured for the number of men and mules served by 
~~ each split of air at the. entry, crosscut, or. break-through nearest:the — 
i. “face. ‘Not more than 75 men shall-be : employed- om any. split of ‘air 
? current. unless: avritten : “permission. to» ‘employ’. a. larger. number: tem- bag a 
is oes is given by the district: mining supervisor. < | 
Szo. 59. The quantity: of-air in the main current and in hs last ang 


. open | crosscut on every split shall be measured with an anemometer or 


os approved equivalent at least once every week. by the mine foreman or 


_. fire bosses, and the measurements shall be entered with ms or “indel-, _- 
ae ible peneil in-a record book kept at the mine. Nb 
- Sec. 60. A working place; entry, or passageway shall'x rah bs ao ae o. 


ee normally i in a fit condition for the pr. esence of men if the air therein, eet 
7 aS, determined’ ‘by. approved: methane detectors, : chemiéal analysis, OE. ok 


eo gee a safety. lamp, contains on a moisture-free basis any carbon. monoxide 
or more than 2 per ‘cent of methane at the. working place or 0.75 per 


Se < cent. in. . the. general body” a the alr. or r tess: than 18. o: se cont: . ag = 


oe say f pee DECISIONS: OF THE DEPARTMENT ‘OF: THE INTERIOR “BER Oo, 


oxygeti :Bpant finding: the: air in: aif. ondipneint 4 any”, spwuigings 5°, eee 


: | place, entry,’ or passageway, or receiving: notification: of ‘such: finding, See 
.. the Tessee’ shall immediately: withdraw: the workmen: from. the: ‘areas 
 whtilthe quality of the air therein: has: been improyéd, sufficiently. UO oe ase, 


ay meet, the. foregoing requirements. 


Geol 61. (a) Ii; in'a mine declared to ne assy, a gas. cap. ee oe ae 


2 rare ‘detected: caring a period of 6 months and 2-percent of methane: cage a 


: has: not: been ‘found ‘with: a. methane. detector;. and; flammable gas ‘in, 


excess of 0.10 percent has not. been detected i in any returi airway; the:. ae ; at 


district. mining ‘supervisor, at the written request ‘of ‘the. lessee,’ may oie neces 
; “make a. series’ of tests and, if: he finds: the. mine ‘to’ be ‘not ‘ ‘gassy” ase Be, 
i hereinbefore defined and : no more: hazardous than: the. nongassy. mines: - So 
in the’ region, che fae rate e the mine as: s nongessy ands SO" o notify: the ea 


~ Jesse. © oe oe re eae ae ae 
(Bb) From: ther tite | any. mine is: “first declated to he gassy wantil: = 


~ declared. by the district: mining: supervisor: to be. nongassy according. Pees 


to these regulations, unless it: is: rated nong gassy by. the State mine-: _ 


| oe. inspection: department, the lessee shall: not permit any portable. lights. 
. to be used in the mine except ‘ ‘permissible” safety lamps, sithier flame, 


ee or electric; approved by the. United: States: Bureau of Mines: 


“Seo. 62. (a). Tf at any time. in-any..place in.a mine. e gas cap. is Ce | 


detected on:a flame safety: lamp, or 2: percent or more or gas is de-. 


_- tected by other means, ‘the-electric current shall. be cut off-from that. 


place and. shall not: be. switched on again: until :the place: has. been 


examined and found safe or has been. cleared. of gas. Telephones, ne 
signal» wires, and oe ‘motors are es sources. of seONe <a 


flammable gases, 


. (8). The moving. oF bodies ot flammable or noxious gases aiand the. | : = 
working period is prohibited, and on the return of a body of gas. all: 7. 
- men shall. be withdrawn until, the place has been cleared by approved ~ es 


| ‘methods of ventilation. 


 GEo.. 63. Tf a mine has been. doteimined io ee gassy, aie tees shall Gait Sng 
i not permit: men to. enter carrying open. lamps, open lights, oe chee ye 
ae smoking material, tobacco, cigarettes, . Or. cigars, and. permissible es 
Hos safety lamps shall te furnished by the lessee. ; 2. ae 
See. 64, If the extraction of any part. of. the col on a Tieaee: oe ee 
quires 3 main slopes, levels, or. entryways ‘for ventilation and. escape- 


os ways. more than 4,000. feet. in length. beyond. ‘the nearest: air shaft, 7 : ee 
i OE place of. egress, the entries and airways, extending: to. such. section Te gt 
7 or area. shall be not. Tess than four in number : Provided, That: where ee 
oe only. two. passageways: are. driven out by. the. 4,000- foot, section : Ob oe, 


area, a pillar shall be. left. of: sufficient width to permit. the driving. eae 
“; od the: te additional,  Passageways.. ‘Separated pairs of parallel = 
| Pe entries entering such. area, properly maintained, will fulfill the. fore-. arg 
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: going requireméntis and. if ot on eased (india | is to be. aained trom 
_" a mine already. existing either on. public domain or on private land 
and in the opinion of the district mining supervisor the ventilation 

“passageways and escapeways, are adequate, said eae ey, . 


a waived, | 


Sxo. 65. con Crossctite or. one throughs. bavecn main. haulage 
| entries which are no longer needed for ventilation shall be closed. | 
_ with stoppings. made. of ‘incombustible ‘material and sealed as air- 
tight. as possible. | | s ; : os 
—. (b) Overcasts and andeteante ‘shall. be of fisebroot! eonsenicaione | 


iss preferably of the same cross-sectional area as that of the eee E) with | 
- & Maximum area requirement of. 100 square feet. 7 


-(c) No doors shall be. permitted on main haulage: roads where it. 


is practicable to eliminate them. Where doors are necesary. on main 


; haulage roads, they shall be self- -closing and placed in pairs with 


an air lock’ of sufficient length between. them. ‘so that two doors are ~~ 
never open at the same time. All permanent. doors set between the 


main intake. and return fed shall be self- -elosing and - ee 


— tially. built. | te 
-  (d@) Line brattices shall bs oa ‘6 counel the ventilating current = 


from. the last crosscut in sufficient quantity to sweep: the . face: and — 


= remove the gas: from working: faces. . Brattice cloth may be em- — 
ployed for’ temporary oe of ear ae a more satisfac- = 


- se ee can a: be See 


. _APPROACHIN G ABANDONED WORKINGS AND. ‘SEALING | ABANDONED AREAS eS 


‘i Seo. 66. In any aga place within 100 feet, of supposedly dan- 
-gerous ‘proximity to an abandoned mine or.an abandoned section of | 
a mine not known to be free of dangerous quantities of flammable or — 


2 noxious gases or water, ‘at least two drill holes shall- be maintained 


not less than 20 feet.in advance of the face. “Such. working place. 


: shall not be more than 10 feet wide.. On each side thereof drill holes 


not more than 8 feet apart shall. be drilled to a depth of 20 feet at 


 an.angle of 45° with the line. of thé working place. ‘In addition to 
said drill holes, brattice shall be. carried within 12: feet of the face | 
at all times. -Gas from an abandoned mine or any abandoned part 


ofa, mine may be tapped only when all employees not, engaged. at. 


such work are out of the maine, and such tapping shall be done under 
‘the immediate instructions. and. directions of the mine foreman, by — 


workmen equipped with permissible safety lamps... : | 
Sze. 67. All worked out area or areas abandoned pia or 


“4 temporarily that cannot be sO ventilated as to prevent the accumula- . 


tion of explosive and noxious gases or that cannot be. inspected daily 


- by duly authorized mine officials, and all Unused eee into adja- Ba : 
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i cent mines shall be ena off By. fireproof stoppings: constructed. of 


strong concrete or masonry of solid, substantial character. built to ; ; 


_ withstand a pressure of 50 pounds ti the square: inch on each side. 
If well constructed with good clean sand and gravel and hitched into _ | 
_ the floor and side walls, the thickness should be: not less than 1 inch 


for each foot of maximum span; a minimum thickness of 12 inches 


ds required. When workings are sealed, a pipe with locked valve — 


_ shall be so placed as to extend through the stopping, for the purpose 


of testing the gases behind: the stopping, — tests to be: made ony | 7 : | 


by the foremen or mine examiners. 
"ELECTRICAL , EQUIPMENT, 19s INSTALLATION AND MAINTENANCE a - | 


ae 68. (a) “Where the difference. of potential Between any two: 
points of an electrical circuit does not exceed 300 volts. the current _ 
shall be deemed. low voltage. | 7 
(6) Where said. difference of splsatial ‘exceeds 300 volts and ice ~ 4 


~ not exceed 500 volts, the current shall be deemed medium voltage. 
-(e) Where said difference of potential exceeds. 500° vo the eure 7 


rent. shall be deemed. high voltage. 


Seo. 69. (a) High- voltage current may be used ian! only _ See 
for the transmission to and the operation. of transformers, stationary 
~ motors, or other apparatus m woe the whole of the high- svoltage: ; 


% winding i is stationary. 


| (6) All high- voltage. power. cee installed eer shall be: | 
7 ‘in the form of approved insulated, lead-covered cables, armored or 
‘. otherwise effectively protected against. abrasion, the armor'to be elec- ~~ 
trically continuous. throughout and ‘effectively’ grounded. Such - 
- armored cable may. be placed underground or supported on the rib. 
4a along the. roof. | High- voltage power lines shall not be installed ee 2, 


the. main haulage roads. 


Src. 70. Only low- -voltage - current shall be need on. Teconistyes re 


portable. pumps, - coal- -cutting machinery, and other portable bole: - 
trical machinery in or about working aia that are near the face of | 
- the mine and on roadways traveled by men. ‘ — 
Seo. 71. (a) All underground. electrical power Se and wires 


oy: shall be supported ' by. efficient. insulators unless . provided with © - : 


| grounded metallic covering or as specified in section 69: (0). Over- | 


_ head cables or wires ou the traveling side of entries or that men pass 
under, if less ‘than 614 feet above the rail or 7 feet above the floor . 
-. where there are no tracks, shall have troughs or sideboard guards, or. 
~ shall be placed i in channels i in the roof... Guards, if used, shall extand.- | 


2 inches below. the sag. between the. supports and be SO atranded that 
“ae man’s head or cap will not come into contact with the cable or wire | 
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ge 


wise: sproweled ae =. 
(6). All iy wires. ail ba: + Placed. at hase 6. ane ene of Coe Sea 
the rail of the track and, wherever possible,..on the opposite: side-of ~_ 


a the passageway from that. used by men for: traveling on foot.and on — 


the side opposite. the room necks; and the trolley: wire shall be. pro- 

tected by troughs or sideboard. guards as specified above, if less: than 

_ 64 feet above the rail and on. the same side of the entry or passage- 7 
Way used for travel. or: where men pass” under it. Motor roads on 


7 : which. men ‘do: not walk but travel i in cars are not considered travel- ue : 


so ing ways within the meaning of this section. — ma or 
| _(¢) When. insulation is removed from wires to sak connections, tee 
ae the wires must ‘be reinsulated as soon as the. connection is completed. 


‘Src. 72. Tracks used.’ as: electrical conductors shail be effectively 


a . bonded at all rail joints, cross- -bonded at intervals of not Tess than : aa 
oes 800 feet, and effectively cross-bonded at all switches.’ 


‘SEO. 73. (a) ‘All underground electric stations shall be fireptooted, 


; and at least one fire extinguisher of a kind: approved’ by the district’. ; - 
mining supervisor | shall be kept: at each, station for use in the event = 


oof a fae in the electric apparatus. “The transformer stations shall — 


|  aaebet so constructed that oil cannot escape therefrom. and so. equipped 
7 that the openings will automatically close in the event’ offire  - 
(6) Insulated platforms or mats shall be placed in front. of 


a switches, motor starters, and all metallic. frames, casings, and. cover- s% i 


ings of stationary equipment. The metallic frames or casings or .— 
coverings of all stationary: electrical imparts and as lines shall eb oe 
oo. be effectively grounded. - : ee 

: (ec) Where high voltage i is for fixed warning sions sahil: = core © ced. 


2 8 : spicuously posted, and the color of the insulation ased on high- -voltage | so 


Wires in. electric stations. at transformers and switches hail: be differ- 
i ent from ae used on the medium- or r low- voltage wires. Yellow” ea 
2&2 48 suggested. - | a : : : <, 

Sec. 74. (ay No elociiié drills si pumps; or ir elsbtric ‘Gidiaeotttings cae 

7 da, and loading machines; or other electric. machines ; or elec- an 
tric switches and connections shall be used in. a gassy mine or a. gassy” meh, 

>> — section of a mine unless: approved. PY, the: United States, Bureau of fue 
.s, Mines as permissible: = > | Be 

(b) Where’ permissible | ce cutting ones and drills: are or a 

:- used in a gassy mine, the lessee ‘shall. require’ a fire. boss or mine 
* examiner to make tests for flammable gas within half an hour pieced: ee. 


ing their use and every half hour during their use. 


_.- Src. 75. In gassy mines: electric- Jigliting circuits may be used: only | a = 
: at; the foot of the intake shafts ‘and. in the ‘intaking main. roads in 


om which. the air current contains not more ‘than one- quarter of 1 por-. cose 


he cent, of flammable gas. 
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Seg 16. (a) Inks every. mine in. “aphidh: ‘éleatité ‘cath Taabhings ome 


id ra portable electrie machines are used, the portable cables shall.” 


: be connected to. the power line by plug and plug receptacles orinter- 
locking safety switches: accessible to. the working places where the - 


os machines are.used, and within 500 feet of the point of. each elas “a 7 


tion of a pump or auxiliary fangs: a 
(6) Cut-out switches in the trolley. ae ond ighting es shall. a fa 
be placed at the mouth: of. each branich ae and. elsewhere at dis- ie Se 


tances: not exceeding Q 000 feet. - 
(e) Electric current shall. be cut off by means of ae ‘outs seinen — 


‘from sections of the mine where men are’ not working and wires. oe 
- permanently disused shall. be disconnected from the souree of ¢ current. i 


_ INTERNAL-COMBUSTION. ENGINES | 


“Sue. 7 7. N ceeiaathe internal: combustion foie engines, 


| ae? pumps, hoists, and other such. machines shall not be used in- a mine an | ; 


: on leased lands without the written consent of and under conditions 7 hes . = 
imposed. in writing by. the district. maining supervisor. No gasoline Bee 


+. or: internal-combustion engine shall be used in a mine not continu- ~~ 


ce - ously ventilated by: a. fan; ‘nor shall such. equipment, unless approved Pan Dat 
as permissible, | be. used. where the ventilating current passes over the. 


7 _. engine into any working place. Gasoline or other highly flammable . he 
~~ fuel used in such equipment. when taken ‘into a mine must be in tight ier ce 


| containers to. replace the empty containers of the respective engine, 


cae and in: no-event shall. such flammable Tiquid be. “poured. from. one Bs 
site container into ) another 3 Ina mine, : | 


a 7 “HAULAGEWAYS- 


eee 78 8. Every 2 mine oso shall be pibvidel on an. nace ae 


Ete hy and a gong. or bell; and. the front end of. every trip. of cars: ; 


in transit ‘shall be provided with a. light of no less intensity than | 

that of lights used by miners. A red light shall be displayed on the 
rear end oF everyj trip in transit care on the aoe end - of a a oe oe 
+ while being lowered ona slope. — __ : One 

Seo. 79. In. any mine which is fermed: gassy 0 or. in wii more. ‘than fa 


. “qns-fourtl of 1 percent of flammable gas is found in the moving — 
oo gar current, nonpermissible locomotives may be: used only inentries’ 
or passageways ventilated by intake air, and. for oe. coal 1 from o ae ame 


fe . the face of the’ back or parallel entry. | : | er 
oe. “See. 80. (a). In any mine in ae more. ‘than 10. men. areem- 
| ployed underground on any shift, all haulagew ays used. for the travel: 


- at of men, unless a, clearance of 4. Fae or more exists. on one. side ‘and: a Z o 
- - is kept tree from. — shall k be i with shelter holes. on a the - Ft 
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Tae ; side of jie road ay opposite the trolley and. power lines; at intervals. - 
» of not more than 100 feet. The shelter holes shall be at least 4 feet | 


wide, 4 feet. deep, and 6 feet high unless the. entry, tunnel, or slope is 
OF fog height, and. then they shall be on the same level and as. high | 
_as the roadway, and they shall be kept whitewashed and free from 
debris. —Crosseuts and room necks may be meee as: ahoier holes if 
, on the side used for traveling. 7 : | 
(6) On haulage roads ather ‘igh sigpes. nue oe as  Gavaline 
; an shelter holes will not be required if the clearance. ‘between a 
the mine and the rib of the entry is at least 3 feet. | | 
_ Src. 81. (a) Where men are hauled on slopes and inclines, ee 
, 8G Satchas ora special man car providing equivalent safety shall be 
~ installed if practicable; otherwise a safety hitching rope or chain 
of ample strength shell be employed, extending from the rear car 


‘to the main hoisting rope. All safety attachments mee be lee Pe ys 


| before the trip.is permitted to be. operated. . 
(6) Derails or stopping blocks shall ‘be placed 3 in dip: entries and oo 
rooms as a Pree nen against runaway cars injuring men working 
at the face,.and all cars: must ae safely: blocked. while ame, loaded | 
or standing on a grade. a | 

(ce) Weoes.. switch points, and ouard rails shall be Srop tly blocked - 
and switch levers : so installed as to oS men trom: ‘tripping over 


them. . 
. STORAGE, TRANSPORTATION, DISTRIBUTION, AND USE OF EXPLOSIVES. 


See 82. (a) All storage cages: oa se plosies: shell be con- 

“structed and maintained in accordance with the. published specifica-. 
tions of the United States Bureau of Mines in effect at the time of 
issuance of the lease and shall be in charge of a ‘competent person or 
persons designated. by the lessee or his agent and kept ea! ee : 
7SECeRp when an-authorized person is on duty there. ae 
(6) Magazines shall be situated at a distance from active « or nina 


ase mine openings, buildings, dwellings, and places where persons con- 


gregate, proportionate to the maximum quantity ‘or explosives to. be. 


stored therein, as specified in the American table of distances, unless 


natural barriers justify modification of such distances and approval vee 
. of such modification is given by the district mining. supervisor. P+ 


(e) A-suitable underground chamber with wood lining and flooring, i 


. ee so constructed and maintained that no nails are exposed, may, with — 


~ the written approval of the mining supervisor, be used in place of a 
. surface inagazine if such underground chamber is adequately venti-_ 
‘lated and has sufficient cover, surrounding pillars, and strong bulk- 


heads to prevent a dislodgement should an explosion occur that would ~~ 
endanger life, the mine, or any building or dwelling. The surface — 
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entratice to such’ a. magaziné and the ventilating ‘ducts’ ‘shall hers 


ve guarded’ by a fence, gates, and appropriate warhing signs. “Under 


no. circumstances shall the magazine: ‘have any connection with any 


oz part’ of the: mine in which mén work, | ‘Where: the entrance to the 


| magazine is a drift. or slope that points toward. any active or ‘used 


mine opening or toward any building or highway within the dis- fase 
tance specified in the table of distances for the quantity of explosives naan 
stored, an earth barricade shall be erected SEpcete and as ce aS 

: the entrance. = 


“(d) All explosives except: those. for eee ‘use hah ie ee a 


in a magazine. Detonators and blasting caps. shall. not: Be: stored: aa 


: with other explosives but kept in separate magazines. “ 
(e) Thawing of. explosives,. when necessary, shall be dond in a a 


‘magazine at least 300 feet from the. storage magazine, mine openings, » 


or structures. No explosive of any kind shall be thawed, ees or | 
stored in dwellings or buildings other than. magazines. | Pcs. 

Suc. 83. If. temporary storage of explosives in a mine is: necessary, 
they shall be stored in a suitable magazine made in the solid coal or 
rock, at least 100. féet from any shaft or main slope. ‘The magazine 
shall be provided with a strong door kept. securely locked except when 
entered by authorized persons. Not more than. 200 pounds of explo- | 
sives shall be placed i in any such magazine, and before éach supply: of 
explosives is placed in the magazine, the magazine shall be cleaned. 
No more than a 24 hours’ supply of explosives,. including any Supls 
remaining from the previous day, shall be stored underground. © 

Src. 84. In mines where the miners charge their own blasting holes, a 


not more than one day’ S. supply of explosives may be in possession, of ae 


uy miner, or of two or more miners, working 1 in the same. place. 


. Suc. 85. (a) The, lessee shall require the miner, or miners. working. 
in. the same working place, to keep explosives in. portable, tight 
‘wooden boxes, each box having a lid that laps over the sides mide Iss 
strongly hinged or. has battens that. engage under a strip securely 
fastened at the back edge of the box. Battens shall be placed over — 


all cracks. in the boxes to protect. the explosives from sparks, flame, | 


and water.. Fuse and cartridge paper may be stored with the explo- 


| _. Sives, but. ‘not detonators or r blasting caps, tools, pee of metal, - 


| matches, or oily material, 7 | 
(6) The powder box shall be. placed it in a ‘crosscut. or recess at-a ~ . 
7 sufficient: distance from the working face to prevent its being struck «| 
| by flying pieces of coal or tock or. being ignited by blown- out shots, 7 = 
or electric cables. = ~~ ufo nets 
-. Src. 86. (a) A proper hard- leather or fiber seat ‘shall eS fur. co 
7 nished. to shot firers and cap distributors, or to miners who carry _ 
| blasting caps or detonators. The caps and detonators shall be. taken 


Into the n mine ina es container not used for omer explosives. x 
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-(B). ‘Where: miners’ “are. permitted to: chases theiz. drill ‘eles, the oe 


+ : cans or detonators. shall be kept. in: ‘moisture-proof. receptacles. and eo 
placed in a hole-in the rib or in a box at least 10 feet from any. point 
. at which other explosives: are kept and. where no. danger.. exists -of 


2 their being struck by fying missiles, from. blasting or from: a fall of es 


. root.. 


fon persons, and, if they. are distributed underground, distribution shall 


_ be made as soon as they are taken into the mine. No smoking shall 


2 be permitted in the. vicinity of explosives, ae in ree ore in «+ 


- es _Srensportation.: % oe 
Se. 88, Where. Slocinicity: is ee as. a source wer ‘power aad ne = 
foe power. circuit is not completely: cut off, alee shall be transported — 
7 into a mine only i in a closed powder car or box constructed. of electri- ’ a ¢ 
cally nonconducting material, with no bolts or nails exposed:on the 
-» inside; and no person. other than explosives distributors and men nec- 
_— essary | to 0 operate, the cee shall vide | on a ae carrying. paloma! in —_ 


oe Pal. 


Src. 89. (a) Only. Sennienble ee shall: bs, aed in amine. _ 


ic | that j is termed gassy under .these regulations and due regard, shall ak . a8 


et as given | to the requirements for permissibility. | bebe 
_.-() In. gassy mines a shot. shall be fired cily atic fests with a 


ag : permissible safety. an or. an equivalent permissible detector have 


ie _ determined the absence of a gas cap or the preserice of less than 1 


= percent of flammable gas. at-or near the working place and an inspec- a 


“aa 87. ee ‘shall. ee sued to: miners. ne ie Reet ey = 


tion has shown. that no dry flammable coal dust has accumulated at “ 2 
or near the place of blasting. - ol ee 


_. Sze. 90. Black powder an other Renpeamecls, cee may. oS " 
used for blasting'i ma nongassy mine, providing all shots are fired by 


Sue shot. firer after all men except the shot firers aré out of the mine or | 


when. this Ene ments is modified 3 in writing by. eae district mining cr 


_ 4. supervisor, | CP a 
Sere. 91, The depth of Bolée drilled for blasting eal shall not ane: Pa 
the thickness of the coal bed, or, 1f. the coal is ‘undercut or. sheared, the | 
~ depth of the hole. shali be at least 6 tnches less, than the depth: of the: eae 


undercutting or shear. 


‘Suc. 92. All ‘shots ‘that. a ehaeeed, ae an emilee mig Pesce | 


ae - stemmed with. noncombustible material and: tamped with a copper tip. ; an 


or wooden bar, and. such tamped: material to oe to. the. outer end = - 
- as the hole... 


Sze. 93. a) if fact pee or. other bulk ies are ee abe. | 


necessary charge : or. a“ shall be made up at or near the box where a 


ia the ee. are. poe 
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By No Oo open light: still te permitted itn 5 fet obs any. oi paler: : 


ate, 4 eS box while explosives. are being obtained. therefrom or. during the roe, ao | : | é 
Pade oss of Alling 0 or PDEpannE the pire or ches | a 


teak "PREVENTION OF COAL DUST ‘EXPLOSIONS - 


‘Sao. 94, To Tescehi the danger. of ‘oa dust explosions in’a mine diet 


e, ha been determined by the district mining supervisor ‘to produce | dust : , E 2 
ofan explosive character, unless the floor, roof, and: sides of the roads Ge 


os are: ieee ie: wet, the n mine e shall me rock- dusted or r the: dust tt Rept wet, . ; | ar 
— : as follows: : | 


as the screening and 1 loadin at or on ie suttace peoduGee - 


much dust and there 1 is a downcast shaft: within 100- feet of the scr ‘eens ml : 


and loading chutes, the top of the downcast shaft shall be surrounded ae? a 
2 by i 1ron ‘sheeting or “other noncombustible material for. a height up to: Oi 
ee tlie. level of the upper landing. ee 
{b) ‘Mine cars shall. be constructed ‘and anda: as nae ean ee 


- possible and. loaded. in a way. to ‘prevent: coal: or coal dust from 


Pete escaping from them while in transit. Tight-end cars and rotary _ 


. - dumps shall be used where sed baal tight- ‘fitting: doors ee 
a or gates shall be employed. - a a” 
PEG) Water shall: be used on. the’ cutter bar 6E mining ee and Sees 


a a cuttings ‘wet down before shooting and the coal before a 


: “when, required: by. the district mining supervisor. 7 ee: 
| -(d) Systematic and regular. application of. water, Mock” or vehale Pee 
_ dust shall be-made in all parts of the mine to ponder and: maintain 


OE YE, - the coal: dust in a. nonflammable: condition. . Tt water is “used, the ae = 


7 . dust must be | ‘made wet or washed from the timbers and. ‘tibs, 


and the floor dust made’ sufficiently: wet to be molded in the. hand. 


Tf the rock- dusting: method is used, wet or dry, the-dust and loose — we 


- coal shall be systematically cleaned from the ribs, timber, and. 


ee floor, and sufficient rock, shale, or. other dust: ‘shall be distributed | mad 
4 systematically: along the nena. slopes, tunnels, and escapeways go. 

| that. the. mixture will not: be. explosive when br ought up in suspen~ - a 
_ sion in the air; to this end the ash content. of the mixture shall be 


determined by the lessee from time to time by sampling and analysis; | 


_ the ash content plus the moisture shall not be less than 75 percent, ' 


- _ and the rock dusting must be renewed j in any ee of, the Paine oe 


where a deficiency i is. indicated. 


©) All Tock or shale dust: for peteral : application and toe yook: we o 


| dust barriers’ shall “pass - through - a 20-mesh screen, and not less — 


' than 50 percent of it through a 200-mesh screen. It shall contain : 


i Be. minimum of free silica. and. combustible matter. 


( f): Before the track is removed from the air courses, eto : 
as te and other’ places, all slack and os dust must be cleaned. 
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7 up and loaded out. ‘This see not apply to igi and bone gobbed in 


- rooms. and other places that. have, been adequately. rock- dusted. 
~ - FIRE. PROTECTION 


. ‘See. 95. (a) The lessee shall Hoe Tight; keep, maintain, or ‘permit a 
any open fire or, unattended open light. or stove fire in any strip — 


pit or. along. the outcrop, of aly coal bed or in any mine or near _ = 


mine « openings. » | = 
(6) Failure to. take ne ands vigorous ae for Gs comoval ee 


; of. a fire hazard or the extinguishment of any fire in the coal bed’ = 
or outcrop shall be sufficient ‘ground for the entry oF the lessor Oss oy 
52 remedy said condition at the lessee’ Ss expense. 7 | 


> SE. 96, (a) Hay, straw, or similar highly daniels iatantal ; 

~ shall be taken into a mine only in compressed bales and in a closed — 
car or covered with or ane shall not be handled i mm the Be i 
ence of open lights. eo | 

(6). Hay sent into a.mine shall Ba: sicily Halvaed to the — 

_ stable and stored in a locked compartment with fireproof lining and — 


door. The amount of hay stored underground ati any time shall not ~~ 


exceed the amount normally consumed in 48 hours, except that a — 7 
_ sufficient. supply may be stored to last over pabbe holidays that occur 


successively. 
(c) All daderonoand ae all be independently Goncieed., | 


- and the air from such stables shall be conducted to the return — 


- airway and not. carried into other parts of the mine. No fs. light = 


- shall be permitted i in any stable in any mine. | | 
Sec. 97. (a) Oil stored under ground shall be are in a recess. or 


ei chamber which contains no exposed flammable material, such as 
timber or coal, and which has a cement floor; such damier shall be - 


provided : with | a self- closing iron or steel door set in .an iron, con- : - 
crete, or masonry wall, and shall not. oe situated within 100 feet of | 


- any shaft. 


(b) Buckets or drip pans shall be. uséd fort onenihe the fe or: 


leakage from oil barrels or tanks. A supply of sand for useifa- 


- fire should occur shall be kept in a suitable container placed outside 
of but near the chamber in which the oil is stored. 


~Sxc. 98. Where more than 5 men are employed) ‘underground on | 


| any shift, a supply of water shall be available on the Sietaes for 


an fighting fires 3 in and about the mine. If this: ‘supply of water is not — | 


_ furnished. through pipes, hydrants, and hose, it shall be kept in bar-— 
rels of about 50-gallon capacity, painted red, with covers, and a — 


- 2-gallon bucket or can, painted red and marked “Do not. use except aa 


for fighting fire,” shall be hung or ‘placed. immediately adjacent. to 
~ each barrel. These barrels shall be maintained full of water. if 
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pipe. lines and. Tee ieee not. been, Peete in a mine, barrels, shall 7 
be placed near: the. bottom of each shaft. or slope anid at principal 7 


ye junction points not-.exceeding 1,000 feet apart on a main haulage road. > 


Provision shall be made to. keep the water in barrels or pipe. lines | 


| from freezing. Chemical fire extinguishers having a capacity. of not. 


. less than 2 gallons may be substituted for water in barrels. — ; 
_ Src. 99. (a4) Where more than 50 men are employed. underground: yf 


~ on any shift: and a sufficient water supply 1 is obtainable within - 1 mile — oe: 


_of'a mine shaft. or slope, the district: mining supervisor may require, — 


if the conditions at the mine. in his judgment make it advisable, 2 om 


the installation ofa. pumping system, tank or reservoir, pipe lines, 
~ fire hydrants and hose, and a pipe line into the mine, not less than, — 


2 inches in diameter and extending at least. 500 feet on each side of — 


the main hoisting shaft or slope to. the first. working levels, with 
suitable attachments for hose not more than 100 feet apart and with. 
at least three 50-foot lengths of 114-inch hose with standard pipe- 
thread connections and nozzles at appropriate points. for immediate 
use. Such pipe lines shall be so located. and installed. that the water 
will not freeze. Pressure- reducing valves or their equivalent: shall be — 
so placed that the pressure will not exceed 50 pounds to the square 

inch at the hydrant or point of attachment of the hose, : 
(6) In-any: mine where such water lines and hose are tadallad 

and maintained, barrels filled with water as specified under section 98 
_ will not: be required within the areas reached by such pipe lines, pro- 
vided an adequate supply of ‘water to which the water pipes are 


- connected. exists for emergency ‘fire fighting. Pipe lines of a water- 


_ sprinkling or drainage system connected with a sump containing more. 


_ than 5,000 gallons of water will fulfill the requirements of water = 


supply. and pipe lines underground if provided with taps, valves, and . 


_ ee A flow 2S. 250, gallons a minute should ue pee: 


‘CHECK NUMBERS FOR EMPLOYEES 


; Suc. 100. (a) The feesés shall adel a. "system, of aiaiidae em- 


| ployees i in and out of a mine. wher eby each. employee may be identified, ae ee 
-and shall keep a record. of the local residence and working place in. _ 


the mine of each underground employee. ; 
(8) Where coal is being mined from Government- leased jena jaa 7 


from other land and hauled - through the’ same mine opening or 


; dumped. on the same tipple, a separate list of serial numbers shall 


= Pe assigned to men or machines nee. Government coal. . 


SAFETY GUARDS, TIMBER, AND SUPPLIES | 


| "aie ‘101. -ANl dangerous parts of machinery. used. in aha about ‘é a 
ta mine, such as ee gears, belts, and ae moving parts that. + 
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| “ : are likely fort cause injury, shall be coon guarded, to scale a | 
i nee to attendants or other’ persons, Stairs, platforms, and: danger- 
‘ous walks in.or about a mine or stripping operation shall be: pros. 


2%, . vided with rails, fences, and gates, as may be appropriate, and. safe 
traveling. ways shall so maintained from the | mine to a ay oe | 


2 or highway. © 7 7 
-- Sxo. 102.: ‘The iekese: shall: siibatantially fill j ‘in, opiate or close, all - 


a 2 Ceuta openings, . ‘subsidence holes, or workings situated where per- 


sons or animals are likely to be injured or be endangered by accumu-. — 


~ lation ‘of gas, shall maintain all such protective means or coverings = 


jn a secure condition during the term of the lease, and before termi- 


. nation: of a lease shall close all such openings in a permanent manner. 


' - Sxo. 103. The lessee shall at all times provide timber at or near. - 
ae the places where needed, and shall provide other material and sup- 
bee ae for, r the pers and. safe conduct of ee ee of the: mine. 


FIRST-AID EQUIPMENT AND SAFETY TRAINING 


Be, 104. “At every, working 3 mine or strip. pit a jana ‘rst-aid _ 
box. and its equipment, or the equivalent, shall be provided and main- 
tained in good condition for emergency use, within 1,000 feet of any 
group of 5 or more employees, and where more than 95 men are em- 
ployed the lessee: shall. provide for emergency: first-aid. treatment of 
injured persons, near the main exit of the mine or stripping. opera- 
tion, a first-aid room or receiving station heated during cold weather — 
and equipped. with a standard first-aid box or cabinet or: the equiva- - 
lent, -at. least. two. stretchers or hospital cots, four. pairs of clean 
blankets in. waterproof bags, a fresh. supply of pure: drinking water, ~ 
a basin, and suitable toilet. facilities, all kept in a sanitary condition. 
A Sxo. 105. The lessee shall also provide for every separate mine in 
- which more than 50.men are employed under ground on any shift a 
refuge and first- aid. chamber underground, either near the foot of — 


“ _ one of the shafts, if-any, or at whatever point injured persons would _ 
most’ likely. be: taken prior ‘to being hoisted or transported to the 


; surface. Ina mine on a dipping bed with one or more landings, the — 
chamber shall. be on the landing that serves the largest. group of men. 


Ina drift mine it shall be at a suitable point, such as. ‘the junotion 3 


aie, of the principal branch haulageways. - era oe ate 
| SEC. 106. (a). At every mine or aap. pit the ae chal ‘require 4? Go, 
| rs mine officials to be trained in first-aid methods and shall provide . 2. 


~ facilities and encourage , the ne of any or all —— in L fir st ae 
| aid methods. _ | as 
- (6) Where more than 25 men are Pee in a mine or strip’ pit, —~ 


. a BATOLY, committee. 2 composed: of representatives. of the lessee and; fore * a8 
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- . the eanntoyesd shall be. orined for the purpose ie lading periodi cal Ase 


-_ meetings to discuss and make. recommendations relating to safety in 


: the Boia of the mine or str ip pit. 


MINE. RESCUE APPARATUS 


co ee 107. ay: When ‘more than. 50 persons are Deano under- — oar 
. ast on any shift;. the lessee shall. keep and maintain at the mine, 


_ in order and ready, for use, In:an- adequate room. provided. for the 
ace purpose, . five sets of oxygen or. self- contained breathing. apparatus’ he 
- . ofa kind approved by the. United States Bureau of. Mines, with an ee 
ae ample. ‘supply of appropriate absorption. material and oxygen for at - | 


— least..10 hours’ service of the. apparatus, t | together with. a charging < a oo 
; pump: and ‘repair'supplies. . Cee 


on (DY, Where the number of persons caploved Se alia on any ; 
lf shift exceeds 100, five additional: sets of breathing apparatus: with 


a ~ the. corresponding: additional supplies and. ten. sets of universal’ was” ae 
masks of a kind approved: by the United States Bureau of Mines 


for use in. mines shall be lua) maintained, and periodically tested for 7 
serviceability. _ ate | 


Src. 108. (a) The bicsthine: apparatus specified ee will not be: ie 


required if the lessee cooperates with a. neighboring mine or indus-.. 


oe - trial works i in the establishment of a joint rescue station. which shall 


be within 1 hour’s journey. by: rail or vehicle from. the. Mmine.on the 
leased land: P7 ovided, That said joint station ‘is connected with the : 
_ maine by telephone line and has an equipment, of ten sets of approved, 
| breathing apparatus and. adequate: supplies.for.use in. emergency, and - 
that said joint station shall have constantly available: means. of 
| transportation. to reach. the mine ‘within, 1 hour’s time of the call. 
(6) The. district 1 mining. supervisor may. authorize: the substitution. - 


- of an. -adequate supply. of universal. gas masks for the approved ~~ 
breathing apparatus: when; in: his: adem such ‘substitution | As eG 


warranted. 


See. .109.. The lessee: tat: arrange: a Hie training ae inp gees ‘ a - na 
- in the use of mine rescue breathing apparatus and. universal gas masks. ee te 


to the: end. that. there. shall be at, least two'teams of 5 men. each, who 
may. be mine. officials, for. the first. 50, men employed. underground on. 3? 

8 any: shift and an additional team of 5 men for each additional - 100 
"men or less employed. Each team shall be selected. from men who _ 


- have been certified by the Bureau of. Mines as. competent in first- Be or 
~~ aid and rescue work, and shall be trained in wearing apparatus ina 


7 ‘smoke - or gas chamber HOr a, total of at least 2 hours mM every two" _* 
_ Months. soa es as ae ee 
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HEALTH, SANITATION, AND WELFARE 


—s 110. The jessee. shall provide : a cabs’ anes ee or 


ioe room. convenient to the mine exit or strip pit which shall be heated 


in winter and. provided with lavatory and sanitary bathing arrange- . os : 
_- ments such as showers or tubs, an ample supply of hot and cold water - 


of: proper quality, | pr oper. dr ains and means for : sewage disposal, end) 7 


sanitary lockers: or hangers: ‘Provided, That at. mines where : an ample — 


> supply of water cannot be obtained at reasonable expense, tubs for 
a, bathing: will suffice if each employee is furnished at least: i gallons cn 
of. water per ‘shift worked, until such time as sufficient water can be : —_ 
| _ obtained at a reasonable expenditure. es oe 
Src. 111. (a) ‘Dwellings built’ on: ‘leased land shall i ee er. 
situated with reference -to sanitary conditions, and an adequate. supply. = 


| : of pure water shall be provided in proximity to each dwelling. 


(b). Facilities shall be provided for the regular collection and 7 a 


sanitary disposal. of garbage and trash. A separate toilet or privy a 
shall be installed for ‘each. dwelling, and at least two shall Le ID- 

stalled in the vicinity of the mine entrance. . 
(c) Unlined pits for privies may be constructed ¢ or: eee  énily whate 


and when no danger of contaminating the water ‘supply i in the vicin- — 
_. ity exists. Where privies unconnected with 3 a “Sewerage » system. are 


used, openings must be screened. from flies. : | 
‘xo. 112. The lessee shall provide. aan service ee shall 

be promptly available ¢ on notice in the event of's serious injury to any 

employee. ar ‘i 

~~ Seo. 118; All cdntapious Giscseee in or  gholit’ the. leased land: ‘and. | 

| all cases of ‘occupational | diseases known to the lessee which result. 


from or are aggravated by the particular work shall be reported to. 84 


the district mining supervisor. When any occupational, contagious, 
or infectious disease has been ‘determined to be present among ce 


| employees i in such a degree as is decided by the surgeons of the Stata. re 
or Public Health Service to. be. an occupational hazard, the lessee. 


; shall: furnish necessary medical service and equipment. for. regular _ 


-- physical examination and treatment when needed - of all employees: = 


Provided, however, That the surgeons-of the State or Public Health _ 


Service may require such. additional examinations as. they deem - 


_ ~hecessary to control or stamp out the disease or diseases. 
Src. 114. The administration of these regulations shall be: nde 
“the direction of. the oe i pee of the Interior. 


- Approved: | | 
-Haroww L. Toxns, ee ee 
| era of the Interior, 


7 law. 
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BEF > tavior GRAZING: ‘ACT—LEASE FORM AMENDED - | 
os | cas ce "{Gireular, No. 1422]. ee ruere Bea, . 
Usre Snares Drrarrmenr OF THE eo, 

Pa ae ~ “Gawerar Lanp Orricz, | 

Be | ee ee ee eee ee ee Tanawanryy 19, +1988. 
i Rucrsrers, pes Snares. Eaxp Onecaae _ sf 
The ‘form: of lease attached to and made a part of Ga No. 2 


7 1401. Revised, approved. April. 80,:.1987;-is- hereby: amended. by. élimi- 
- nating: therefrom the - sentence : Found: In ‘paragraph - (a); Page: a _ 


thereof, which deals. with. the: annual rental and. treads: as follows: 


‘Annual ental shall reasonably conform’ ‘to but in ‘no ‘case ihe 3 in | excess of the’ 


rental ‘charged: by ‘the’ State or individuals for’ grazing: Diivileges ‘on’ lands of | 


a similar character. in: ‘the, immediate: vicinity. of: ‘the lease-hold: 


~ You will give publicity. to: this. amendment’ rithioutré ‘expense to’ thes . 
Government and take. particular care that. a copy’ of this amendment. Ss 
= ee Circular No. 1401, when: used. | et care ae 
Fo eee ee eee Fr W. ee 
“Approved! ae | = Commissioner. 
_ Oscar L. (CHAPMAN, - ¢ a 
_ Assistant Scoreiary.. 





"CLASSIFICATION NOTIFICATIONS. 
et . | a {Circular No. 1443] 7 a 
Uni Snares DEPARTMENT OF THE Eemon 
- ae “ | Ganzrar Lanp Orrice, 


7 7 .e aes 20, 1938. 
| oo Vas Smee Tans OMe 


When public lands withdrawn by eee andes. a November’ Fe 


. 26,.1934, or. February 5, 1935, are classified as subject: to disposition. 


x imder some form of the ‘public land laws and. opened to such disposi- — 


~~ tion in accordance with section. 7 of the Taylor Grazing Act of June 


98, 1934 (48 Stat.. -1269), as amended. by the act of Juné 26, 1936 is | 
(49: Stat. 1976); you will note said classification and the character 7 


thereof:on your records. ~ | ee oe nt ay 
Such: classifications: will remain sfectixe aise aovolal: ne will 7 


not preclude the filing and consideration of petitions for. Gacuiee 


of the land. as eee to disposition, under some. other | ao land _ 


- Faw. W. JouNson, 


“Approved ds = ommission ier. 


«Assistant Seore etary. | _ 
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‘TEMPORARY REGULATIONS GOVERNING THE SALE OF TIMBER on | - ne 
LAND IN OREGON PURSUANT TO THE PROVISIONS oF THE ACT ne 


OF AUGUST 28, (1987. <0: STAT. 874).” 
| (Cireular No. 444) 


Unrre Soares Dupanrment OF THE ee 
: ! - Genprau Lanp Orrice, | 
| February 9, 1938. 


= Poley The Goiipretiensivs’ lanlouse conservation program con... 


| templated by the act of August 28, 1937. (50 Stat. 874), will require — 


ae me extensive ‘field examination and: dl asiheation: of all the. revested Ore- | a 


ak  gon.and California Railroad and reconveyed Coos Bay Wagon Road 


grant lands, the title to which is still in the United. States. Pend-. | 


5 ing completion of- such: classification and. determination of the annual - : 
sustained yield capacity of the timber growing area and in order to | 
| prevent. the shutting down. of operating lumbering. concerns with Oo 


~ resultant unemployment. and hardship. toa large: number of persons, | 


the following temporary regulations, embodying certain. definite and a, po 
desirable conservation. features as.to sound forestation practices, re- 


— forestation guarantees, and. fire’ preventions ine furtherance of the — 


: objectives of the said act of 1937, will be given immediate effect with. 


i. respect to the. Sale of the. timber on these lands as. may. be found ie 


—: advisable. 9 _¢ 
ha, Oe ‘Applications Applications: for thé ‘putolingd at Ciba on re- | 

~~ vested - Oregon and California Railroad: and reconveyed Coos. Bay See 
DP es, Wagon Road grant lands in Oregon should be filed with the District 
Cadastral Engineer, 619 Post: Office Building, Portland,. Oregon. 

_ Such applications should describe the location. of the Gioiben desired = 


: on ‘by subdivision, section, township, and range, the amount of each ar 
oe variety of timber. and. should contain a ‘statement that: the applicant ae 
will: submit’ a bid ‘of not less.than: the appraised } price for the timber 


offered.. No application. previously: filed and. still: pending: before | 


_ the District, Cadastral Engineer’ or the General Land Office need be | 
-refiled. : a4 


38e Aaitlilin Bicetiiiniglin Se engineer eUpon Seccicr. of ~ | a 


7 proper application,. the District. Cadastral . Engineer will carefully 


_ check the application, with his records, as to description, and amount — | 2 
ofeach variety of timber, and will forward the application, if accept- 


able; to the: Commissioner, General Land. Office, Washington, Dec... 
: with a complete statement as to all facts, appraised price, and suit-) _ 
‘able recommendation. Applications, which for any sufficient reason: 


ae . are unacceptable, | should. be’ rejected. by the District Cadastral - ; : _ 
7 - Engineer, subject to the right of appeal, with a letter to the appli- | 


| gant: giving: the Teasons for such Tejection., In any case where a - oe 
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a aie S. ore is: howe -or believed: to: be. erroneous, a “recruise. = ee 
eke should be made, if. possible, before action. is taken on. the. application. baie 
4, Procedure—Publication, contract, deposit—The. Commissioner 

a of the General Land Office will authorize, from time to time, the sale ora 

i 2 Oe timber. as. may be found. advisable... The ‘procedure. shall consist. a 
ofa letter. addressed to the Register of the local. land. office. forthe 
district in. which the timber is. situated, giving necessary information © eee 
i ~ pertaining to the: applicant and the’ timber. applied for,’ together cae 7 
with a notice: for publication | and. authorization ‘to be transmitted nee eas 
by the Register tothe. publisher or publishers. . Publication shall be 2 
_..- made.in-each county containing timber applied. for, in two-consecutive. seat Lata 
issues if a’ weekly. paper, or-once. each week. fortwo consecutive weeks: 
if a daily. paper is ‘used. The notice. will'invite the submission of 
sealed. bids, in. duplicate, on or before a certain. date fixed by the 
Register, which date must. be after the completion of the publication, 
and will require the execution of a contract by the successful bidder: 

. - obligating himself to cut the timber: and-to: dispose: of the slash in 
conformity with . governing forest. practice rules. At least ten per 
centum. of the price offered raust’ accompany. the bid in: form of. 
cash or certified check on a solvent: national bank, and ‘the remainder 
- must. be. paid, before approval of the contract. | The deposit will be 

: returned if the bid is rejected, applied as part of the: purchase price _ 
of the successful: bidder, or. retained as: liquidated damages if the 
., bid is accepted and the required contract is not executed:and presented 


10m approval: within ten. days from the acceptance. of the bid. 
5. Bond. requirements. —The successful bidder will also be: required 


to. file a ‘cash bond. or corporate: surety ‘bond in the. amount of five ~ 
> dollars per, acre'as a guaranty for faithful. performance of his. con. 
i tractual. obligations, observance. of proper forest. practice in the eut- _— 
ting of the timber, and in: the removal of the slash so.as to bring 
- about. paforsstation: ‘The. Secretary of the: Interior or some oneacting 
‘under his authority 3 is to be the sole judge as to. whether the cut-over 
area is left in. satisfactory: condition for natural reforestation and ee 
| disposal-of slash. 2 


6. Forest practice: “The: forest. ae ee font: In- is Wises | 


a /-125897—89—vor, 56-——26 : 


sf Practice Handbook of the Pacific Northwest Loggers Association Walk: > 
~~ be used. by the Secretary of the Interior as the. basis. for approval: ote 
£50, disapproval of the condition of the cut-over area. The purchaser. ae 
~~ must likewise comply with the requirements of. the Oregon: State . 
-- Bire Code: in. the disposition of the slash and the ‘protection of the ae 
me area from fire. =.) ee. 
ee de Opening of bids. Upon reaipt: of oridenes of pablcatos “id eae 

See at the. expiration of the period specified in the notice, the ‘Register: Se 
will open the bids:and require the successful bidder to pay ‘the: sue oan 


— 630 DECISIONS ‘OF THE ‘DEPARTMENT ‘OF THE INTERIOR Vol 


chase price and? execute the’ Kereinbefore: metitioned contract: and ohish’ 


or surety: bond within’ the ‘périod: ‘of ten days ‘from: receipt, of notice. ; = 


wa here ‘Payment 0 ie commission:—The: successful bidder will be required - 
ts to: ‘pay a. commission: ‘of one-fifth of one ‘per: ‘eentum of the’ ‘purchase 


- price paid: as. ‘provided ue section’ 6 of the. act of June: 9, ‘1916: (89 sees 
: Stat. 218). - : | 


OF arin _=Where- obtainable “Fotis ce “application; ‘pia ee | 


af i tract, ‘and. bonds, approved: by the Secretary of the’ Interior; will be 


of available at the ‘office. of ‘the: ‘Register or may be: obtained from: the 


District: Cadastral —— ‘or: upon eppuea ae to the General Land me _ 


‘ : Office. - 


ra Approval of dontract; abdls jeotion: appeal “Upon beniolienee: by —- 


“the: successful: bidder: with’ ‘these: ‘regulations, the | Register. will for- ss 
ward: the entire record : to. the General Land Office for review, ap- | 


 -proval, or rejection as the case may be. - Rejection of the bid: for any 
_ good and sufficient reason will be communicated 'to' the bidder through 
the Register and will afford the: bidder an opportunity to appeal to 
the Department as provided. by the Rules of Practice in similar cases. 
The approval of a contract. will give the successful bidder the right, ' 
within two years: from such’ approval, to cut and remove the timber’ 
_ purchased in the manner provided by the. contract.. A. copy of the 
_ approved contract’ will. be forwarded to. the successful bidder through 
_ the Register.’ In: meritorious: eg) Spee for an extension of | 
~ time may: be: ‘granted. ' ee | ogre age ee 
LL. Limitations on: silan-Qualifieattons 0 f ae No sale 
will be made for less than the appraised. price and the right to -pur- 
-chase'at. any sale will be limited,.in accordance with law, to citizens 
of the United. States, associations of such citizens, and corporations 
organized. under the laws of the United: States, or any State, Terri- 
tory, or district thereof. Native-born citizens will be required to file 
an affidavit to. that effect in connection with the first purchase, and 


naturalized citizens’ will be required to furnish either: the original’ — | 


_ certificate of naturalization or. duly certified or attested copy thereof, 


which copy, if of a certificate of naturalization issued after Septem- PRR” 
~ ber 26, 1906, must be on the form. prescribed by’ the Bureau of Nat- 
amalization. | Corporations will be. required to furnish either the — 7 
pe “original: certificate of. incorporation, or a duly certified or attested) 
| copy, thereof, A. corporation organized outside of the State of Oregon _ 


= must also show by a certificate bya proper ‘State official that it has” oe 


wae been authorized to do business within the State of Oregon. 


12. Funds. ==The Register of Public Moneys, in addition to his reg- a 


ae ae abstracts, will:render monthly, for each county, in. case of timber 


7 . sales-t therein, a ba cases abstract, in ‘duplicate, 7 Form 4 4-103, reporting ps | 


| | L a eee 1S sbereby F oe ae toe: 
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hiorSon the ‘dete: of: the application’ of the. money, the. Feceipt. ‘ont 


_ serial numbers, the namé of the purchaser, together. with a descrip- 2 

~~ tion. of the land involved and. the amount. of purchase. money, using — 
more: than one line, when necessary, for each item... Commissions — 
. should be ‘shown on this abstract:on ‘separate: lines: ° “Notations show- 
ing’ the: ‘county in which the land is. situated should also be made a 
ee ~upon the receipt and papers pertaining :to?the sale.” ; a 


18. Repeal Ciroular No, 1200.—Cireular No. 1200; of of July 2 29, 109 | 


“Bp w.  Tonaons a 
Cor ommissioner.. aid 
ere ae we 
tk FLAnoED Ts Jonna. 3 
— SReeey: on the Interior. 


"ACCOUNTS DEPOSIT OF PUBLIC ‘MONEYS - BY "REGISTERS | AND. 
_ RECEIVERS 


“[Cireular No. assy 


Use Srarps DeraRewent OF THE Inverter, } 

ae ie GENERAL Lanp OFFICE, 
ae | oats ee | March th, 1938. 
7 Rucrsrans | AND , Recervens, Usrrm, Stunes Land Orricns: - 
Treasury. Circular No. 176 on which paragraph 84, ‘Csular: No. . 
| 616, is based having been amended to fit. changed conditions, the: said 
| paragraph 84 is hereby amended to read as follows:. | : 


Treasury regulations require depositors of public moneys to forward. checks 


and drafts for deposit each day to the Federal. ‘Reserve Bank of. the ‘district oe 


in which the depositor’s head office is ‘located, with the provision that officers 
in the same town with a, Branch Bank may make such deposits with. the © 
Branch Bank, and requires deposits. of cash with the local depositary (Federal | 
Reserve Bank, Branch ‘Bank: or general. National. bank depositary) whenever 


| there is.one in. the same town. All moneys. received. will be deposited in accord-. 


ance therewith not later than the business + day. next ene the. oay. on | which | 
the - collections were ecg ae : aS $s a ee 
Frep W. J OHNSON, on 
| ‘ Commissioner. 
| Approved ee 
Oscar L. CHAPMAN, — - 
| Asststans ) Secretary. 
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oe atari GOVERNING OIL AND.GAS LEASE APPLICATIONS : ee 


-FOR LANDS WITHIN ONE. MILE OF CERTAIN RESERVES . ee 


-[Cirentar No. das] 


| Unem: Srares Derarmcenr OF THE ‘Tacmaae. ae 
ma | Gunerat Lanp Orrios. 


; “Recismans, ‘Dosnior ret Oretons: 


May 1, 1924, the Department : directed: fiat no 0 filings 1 inden sec- - Riot 


° don 13 of the act of: February 25, 1920 (41 Stat. 437), should-be 


_ | = allowed for lands within one mile of the exterior boundaries of Naval 
Petroleum Reserves Nos. 1 and 3... By decisions of the Department _ 


: : ~ -rendered: subsequent. to. that. date, these. instructions have been ex- wae “ 
tended to all naval petroleum reserves 3 and.-t to the innlitary 9 and naval Ae ae 


en helium. reserve. - “a on 
- Inasmuch as. the Departments instructions ot May 1, 1994; do. not 2s 


| Ao “adequately express the present: policy, of the. Department, the oe [ | 
So Povane regulation 1 is hereby adopted: _ ee : - 


No application for an oil and gas. lease under the act of February 25, 1920 bo 


_ 7 (41 Stat. 437), as amended, will be allowed. for lands within one mile of Mews 


aoe exterior boundaries: of a ne wBT oe reserve or military and. naval helium . 
ae ‘reserve. oe pay? fore 


‘ga: AD anibadancs with the foregoing, you. are ied to’ reject, roe oe 7 
i ject’ ‘to:, the. right: of appeal, all oil and gas lease applications | for” 2 se 


~.. lands within one mile of the exterior boundaries of a. naval petro-. Ging 
_ Teum 1 reserve or. r military and: naval helium reserve. | 


Frey Ww. Jouwssii, an te ok 
| Commissioner, | 
Approved March o1, 1988. 3 | 
_ Harop L. Toxxs, Soo? hag ieee 
_ Sonetory ee the Interior. 





4 — ‘CULTIVATION ‘REQUIREMENTS ELIMINATED AS 70 ‘CERTAIN: = 
vee | HOMESTEADS jo ae ‘ 
. - | ‘[Cireular No. 18680] P ha 


Unrimep Snares Dapartaent OF THE Neon? or 
: GDNERAL Lanp. Orricn, 


8 a oe |. Statutory en —The act of ‘March 31, 1988 (52 Stat. 149), | 
‘aniealled the act of August 19; 1935. (49. Stat. 659), so as to extend 
_ its provisions to applications. niade prior to February 5, 1935. “As- ~ 


amended the ‘act provides that, with certain. specified ‘exceptions, de- 


- scribed i in paragraph 3 ‘hereof, the. provisions of the homestead laws | 


= requiring cultivation of the: land entered shall 1 not be pupelcabls, to nee 


ae “DECISIONS oF THE DEPARTMENT OF THE INTERIOR. . 533, Ee bes 


* Gtating bioitigbtesldl< entries. made} prior to February. 4 1935, or iene 7 


- an ‘the: dia Me of Alaska. 


= after if based. upon valid. settlement or ‘application ‘made ‘prior. to * a an 
said date, and no 0 patent: shall be withheld for failure t to > cultivate ‘auch. negra 
ce Jands.. a ee oo . e 


2. Proofs: not to: be rejected for fillanie to iho cultivation mat all 


cases where said acts apply, no proof shall be rejected solely for fail- — 
~ ure:to: show that the cultivation age of the homestead laws ee oe a 
- have been complied with = Vee ae 
8, Entries to which law does not appl y —The law diss not apply i to ee 

homestead entries made subject to the provisions of the act of June 


: er 17, 1902 (82. Stat. 888); and. amendments thereof, known as the. 
7 qoclamation law;-or under the: act. of June 11, 1906. (84 Stat. 233), . 


and ‘amendinents thereof, known as the law providing for entry of : 


- agricultural lands within: national forests; or to homestead entries 


“Commissioner. / 
: sees May : 4, 1938 oa ee! 
Oscar: Li CmarMan,”. a 
| Assistant  Seoretary.. 





- REGULATIONS GOVERNING RIGHTS-OF-WAY FOR CANALS, DITCHES, 
- RESERVOIRS, WATER PIPE LINES, TELEPHONE AND TELEGRAPH — 
“LINES, TRAMROADS, ROADS J AND ) HIGHWAYS, OIL AND GAS PIPE 7 
LINES, ETC, ys | 
{[Cireular 128%) 


“Uni Soars Duranracint ¢ oF THE PTssmcon: ae ae 
Cw he Gee & 8 ~ GENERAL Lanp Orrice, ore 
| lM ay a 1988. 


- Gunmas, Bae bene, AperICARLE TO Ac Ricur-0 Way: eee aa 
‘TIONS. Mane. ‘Unper THE Recurarions Conrarvep IN THs Cr: an 
= ‘CULAR ethics URE : eee 4 8 gL ss 


“1s i lioation 2 Bane special £ fora is eee i it aipald be filed. 


“Fam W. an OREO,” ae! ae ae! 


= a the land office for the district. j in which the land is located, should ‘ : : 
state the. act invoked and the primary purpose for which the project. gy 
is to be used. If there is no local land. office, the application should % 25.2. 


~ be filed. with. the Commissioner of the General Land Office, Wash 7 ; 


| ington, D. Ce : ee 
2. Showing requir ed Py corporations > Application oe a ee ioe 


203 corporation must be. accompanied by a copy of its charter or articles 


oo incorporation, duly certified. to by the: proper. State official of the 


: oe State where the : orporation was ; Ongantized ; also an uncertified Copy. 
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7 A bape con Bie than. a, private. corporation, neat file. a CORY 
ae of the law. under: which, it was. + formed: and: due Proof. of: organiza- , 


tion under the same. : 


‘When the project | is a a ‘State . ere me ‘that | in ack ‘the: cor- : -_ 


poration was incorporated, it must submit a certificate of the Secre- 


_ tary of State or other proper official of the State in. which the-project 
| is located, showing compliance. with the laws relating, to: foreign aA 
yy corporations. op 


8. Showing required. of. idvadile or ne ie 0 f rar ee aan 


_ ear ee by. an individual under any of the. acts, except. the. act of 
~ March 3, 1891, and the acts amendatory or, supplemental thereto, must 
be accompanied by affidavit of citizenship if. the. applicant is native ~ 
_ born, or if a naturalized citizen, by proof of naturalization. Appli- | 
_ cation by an association must be accompanied by a certified copy of 
the articles of association, if any; if there be none, the fact must ba — 


_» stated over the signature of each member of the association. Each’. . 

member must furnish evidence of citizenship’ where it would be re- 
quired if he were applying individually. | | 
4. Evidence which must accompany application Each application | 
must be accompanied by the following data: vas 
_ (a) A map prepared on tracing linen, in. daplieate. ‘showing ths | 


ro. survey of the right- of-way or site, properly. located with respect to 


_ the public-land surveys so that said right- of- -way or site may be 
- accurately located on the ground by any competent engineer or. land. 
| surveyor. ‘The map should comply with the following requirements > : 


The scale should be 2 ,000 feet to the inch for canals, ditches, pipe — 


‘lives transmission lines, etc., and 1 ,000 feet to the inch for reservoirs, 


except. where a larger seule 1s required to. properly represent the 


| details of the proposed developments, in which. case the scales should 
be 1,000 feet to the inch and ‘500 feet to the inch, respectively. — 


Courses. and distances of the center line of the right- -of-way or ae 2 


~ traverse line of the reservoir should be given; the courses referred — 
to the-true meridian either by deflection from a line of known, bear- 
ing or by independent observation, and the distances in feet and 
decimals thereof. Station numbers ‘with plus distances at deflection. a 
points on the traverse line should be shown. | 

The initial and terminal points of the survey snenld be mee : 
connected by course and distance to the nearest corner of the. public- _ 


~ Jand- surveys, unless. that. corner is more than 6 miles distant, in 


~ which case the. connection. will be made to some prominent natural. 
— object or permanent monument, which can be readily recognized and. 


_ recovered. ‘The station. tierber’ and plus distance. to the point of oe 
intersection with a line of the ‘public- land surveys should be ascer- 
tained and noted, together: with the course and distance along the. 


—. section line to the nearest. existing corner, ata sufficient number of — 
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2 points: throughout the, township to. permit. ee platting of ae _ 


- relative position-of the right-of-way to the public-land survey. 


ALD subdivisions. of the public- land surveys” within. the. limits: of ot 


the survey should be shown in their entirety, based upon the official : 

subsisting pass with the subdivisions, ‘section, ons: and mane os 
clearly marked. : er 
The width of fn en ditch or Plateel at t high. water line should s 
be given and if not of uniform. width, the location and amount of 

the change must be definitely shown. | ‘In the case of a pipe. line, 
| the diameter should be: given. For reservoirs, the capacity in-acre- 
feet, the area. within the high- -water line, the: source. of the water 


| supply, and the location and height of the aus must be shown. 


Each copy of the map ‘should bear ‘upon its face an affidavit of the 
engineer who makes the survey and the certificate of the applicant. 
- See forms 1 and 2 on pages 552 and 553, which should be’ modified so | 
as to be appropriate to the act invoked and: the nature of the project.» 
(6) Evidence of water right, if the project involves the: storage, 


7 diversion, or conveyance ob water. Control and jurisdiction ‘over 
the appropriation of water is vested in the State authorities. The 


applicant, therefore, must ‘file evidence, obtained from the proper — 
. State official, that: he has. the right to Deron ae the water to - ts 


stored, diverted, or conveyed. 


5. Oregon ad California Railroad od coe Baa Wagon Road 7 
lands (Oregon) —All. applications for rights- of-way for the con- 


struction and operation of any project over Oregon and. California 


‘Railroad lands, title to which was revested i in the United States. by — 


the act of Jue 9, 1916 (39 Stat. 218). and reconveyed Coos Bay 
Wagon Road lands, act of February 26, 1919 (40 Stat. 1179), must 


be accompanied by a stipulation executed by the applicant, agreeing 
to pay to the United States, by. certified check drawn in favor of the - 
- Commissioner of. the General: Land: Office, within 30 days from . 
receipt. of written notice:to do so from the District Cadastral Engi- 
~neer, such sum of money as may: be determined by him to be fair - 


: compensation for the Government timber cut, removed, or destroyed 


in the construction and oper ‘ation of the pr oject. ‘Such. applications 
~. should also contain an affirmative showing that. favorable action — 


-thereon will not adversely affect or impair watershed. ‘protection, 


:, _ stream-flow regulation, and other conservation. features enumerated: — 
in the act. of August 28, 1937 (50 Stat. (874), amending the acts of _ 
eo June. 9, 1916, and February 96,1919, supra. 
6, Proposed or ewisting nbbionel forest. —Whenever | ay oat te - | 
. “way is through or in a national forest, or any area which the Secre-. 
* tary of Agriculture has recommended ie inclusion within a national — 
forest, the. applicant must enter into. such stipulations and execute — 
such. bond ¢ as the Forest, ae may requires for ‘he. protection Of Zo 


v a 
Perrone 
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at: such ¢ existing or proposed national forest. “No construction will be : = - 


on tion. for right. of- -way be ee ance filed ‘and’ approved ie the a | 


_-° Secretary of the Interior, or unless Permission tor such: ‘donstiuction oe 


: work has: been specifically given. - a = 
4, National. parks —The . act, of ‘March 3, 92 a Stat. 1808), lr a 
a provides, inter alia: | ne eee 


“That hereafter no permit, Hesse lease, or authorization for daits, Peonaiiite: Das 


oe reservoirs, _ power houses, transmission - lines; Or: other works for: storage :) 


7 carriage of water, or for the development, transmission, or utilization of ‘power | a : 
a eae within the limits as now. constituted: of: any.: ‘national park’ or national” monu-. | 
. ment, shall be granted or.made without. specific author ity of» Congress; etc. 


8. Action on application. —When an application i is filed, the regis- 


es a will place on the papers and accompanying maps, the serial oats 


number, the name of the office, and the date of filing. Notations 


soe will be made. on the local oflice records opposite. each unpatented. 


tract affected. by the right- of-way or site, giving serial number, date __ 
of filing; and the name of the applicant, ‘The-register will certify a 
on. each. map, over his written signature, that. unpatented Jand is .~ 
affected. If no unpatented land is affected, the register will return ue 
the map and duplicate. to the applicant: with notice of that fact. | 


(a) The General Land Office shall request, the Geological Sines = 
and the Bureau of Reclamation to make reports in connection. with - 


mee Hi right- of-way applications - involving the diversion, storage, or | a 


conveyance of water and shall request: the - Geological Survey for 
reports in: connection with all right-of-way applications under the _ 
oil and gas leasing act, Requests by the General Land Office for 
reports from all bureaus or departments. shall.be made in connection © 
_ with. all right- -of-way applications affecting lands in withdrawals or 


- reservations in which the bureau or department might be interested, 


Upon the approval of a imap - by the Secretary of the. Interior, ‘the. i | 


duplicate copy will be sent to the register who will mark. upon. the 


_ township plats the line of the right or -way or site as: ‘shown on the — 


approved map.. ‘The register will also note the approval in ink on _ 


the: tract. books, opposite each legal subdivision affected, with, ho 


reference to the act mentioned on the map. — 7 | 
ees Proof. of construction.—A period of 5 years. on the site oe : 
~ the approval of a map is usually allowed for construction. Upon | 


completion of construction, proof thereof should be filed in the local _ 


| - office, consisting of an affidavit of the person in: charge of the con- 


struction or who has checked over the construction, and the certificate - a 


of the. grantee. Forms 8 and.4 for.the affidavit and certificate are : 


-— shown on pages 553 and 554. . The forms should be modified.so as to be ss 


appropriate to the act and to the nature of the project. If, in con-, . 


os pCa: there has been a ) substantial: deviation from the location | 
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eae on thie. appt ends map, the party’ in interest rue file: a duly - 


e executed. relinguishment: of the. unuséed.portion: of ‘the: right-of-way 


er site, accompanied by a map. ‘of amended location of the -right-of-— fea 
moe way or site of the project. aS actually. constructed. . The: map. of. 
 -amended. location: must be prepared in accordance with regulation 4,0 


~The rélinquishment: may be prepared:so as to become oe apn.” | 
i. -depar tmental approval of the map of amiended location: . | a 
Upon expiration of the 5-yéar period allowed for: ousivaction: qe _ 
thate. has: been no construction, grants of rights-of-way or sites are 
subject to cancellation: through court: proceedings. | A permit may y be j er 


fe. ce lee the. aces for nonconstruction. or r abandonment. 


eae RIGHTS- OF- “WAY, - WEROUGH, ‘PUBLIC LANDS. AND. RESERVATIONS FOR : CANALS, oe 


_ DITCHES, AND, RESERVOIRS . 


| 10. ‘Statutory dari ee 18 3 of ‘the ae of ‘Match 3, mr | 
| (26. Stat. 1095), as. amended by. the acts of March 4, 1917: (39. Stat. a 
1197 Ds: and May 28, 1926, (44 Stat, 668), 43 U. 8.6. 946, authorizes 


the Secretary of the Interior to. grant. rights-of-way ae irrigation ae 


and drainage: purposes to. the extent of the ground occupied by the 


water of any reservoirs and any. canals and laterals and. 50° feet on 
each. side of the marginal limits thereof and such. additional right- of- es 


way asmay be. deemed necessary ‘for the proper oe and main: 

- tenance of said, reservoirs, canals, and. laterals. | a 
Section 19 of the act of March: 8, 1891 (43. U. Ss. CG 947 : are — 
for the. filing of maps by applicants desiring to secure the benefits of. 


said act; that. upon the approval thereof by: the Secretary of the In-, 


terior, the, same shall be noted upon the records and thereafter all ~ 


lands affected: by- such right- -of- ice shall be ipod of, eubject t- 7 

such right-of-way. oie es 
— Section 20 of the a act of March 3, 1891. “U3. u. 8. C 948), ee ona 
+ that this act.shall apply. to all. caitals; ditches, or reservoirs hereto- 9 


_. fore or hereafter constructed, ‘whether. by corporations, indi viduals, ers 


~ or association of individuals, on the filing of the certificates and maps» ee 


as therein provided; that.if any section of the project is not com-) “s 


pleted. within 5 years. after location, the right-of- way granted shall 
ee oor be: forfeited: as to the uncompleted. canal: ditch, or reservoir, to the 
7 extent that the same. is not completed at. the date of forfeitize. ee 
Section 21 of the act of March 3, 1891 (43 U.S. ror 949), provides a yas 
that nothing i in, this act shall. satlonse the occupancy. of such right- a 
oo of-way except. for the purpose for which the grant. is made, and then © -2- + 
. only so far as may. be necessary | for. the > eco macs Ce: 
.. and care of the project. | > oe 
~ L1. Statute construed. —The act of March. 3 1891, as aended oo 


i. applable to ne of- “way for pipe lines, fues, ¢ or other conduits, 
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| -althougti meee are not: Spetifically niatitioned in the acts if water 3 a 


conveyed primarily for irrigation or drainage purposes. — 
Material on adjacent lands: The word: “adjacent,” as used in sec- 


tion 18 of the act, in‘connection with the right to take material for 
- eonstruction from. the public lands, must be construed according to 


-. the conditions of each case (28 L. D. 439). The right extends only. 
to construction, and no public timber or material may be taken or 


- aised for repair or improvements (14 L. D. 566). These decisions °° 


were rendered under the railroad right-of- a act and - are ea ‘ 

to this act.since the words are the same in both. pee 

319: Use subsidiary to main. purpose of eva eecien 2 of the 2 
act of May: 11, 1898 (30 Stat.. 404), authorizes the use of rights-of- - 
way granted. ander the act of March 3, 1891, for’ es subsidiary | 

to the main purpose of irrigation, © | 

18. Caretaker’s building sites. —The act of £ March 1, 1921 (41 Stat. 

, 1194), authorizes. the Secretary of the. Interior, except as to lands 


i -within national forests, to grant permits or easements for not. to | 
exceed 5 acres of ground adjoining the right-of-way. at each of the 


-locations,.to be. determined by. the Secretary. of ‘the Interior, to be 


cs used for the erection thereon of dwellings or other buildings or 


corrals for the:convenience of those engaged 3 in the care and manage- : 

ment of the works provided for by the act of March 3, (1891, as 

| amended. as | 
14. Shown. required for. additional Hght-of-. Way en ‘ack: of 


- May 28, 1926 (4 Stat. 668), amended section 18 of the act of March 


8, 1891, so as to authorize, if needed, right- of-way additional to the © 
- 50 feat allowed | by the section: for operation and maintenance. of 
reservoirs, etc. To obtain such additional right. -of way, explanatory 3 


) showing must accompany the application. This. should ‘consist: of 


an affidavit by the applicant’s engineer or surveyor setting forth suc-_ 


- cinctly: the extent of the additional. right-of- -way required. and the | 


* necessity therefor. The additional right-of-way should also be shown. _ 


E graphically. by lateral limit lines on the map filed in, connection with 


| - the application. If additional right-of- way is wanted only for por-. 
_. tions or. sections of the reservoirs, canals, ditches, or laterals, the — Pes 


termini. thereof should~ be fixed by. engineer Ss sUEey: stations mm 


a, | addition to the lateral limit lines. 


15. Nature of grant. —Grants made under the, act. of March 3, “4891, . 
are base fees with possibility of reverter to the Government i in the ; 
event the grantee or successor ceases to use or retain. the lands for | 
- the purposes. for which they: were granted. All persons setthng on | 
a tract of public. land, to. part of. which right-of- -way has attached 
. fora canal, ditch, or reservoir, etc., take the land. subject. to such 
_Zight- of-way, and. at the total area. of the subdivision entered, there 
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‘aiesede no authority. to cases deductions 4 am: aide cases. Tf a settler 


has-a valid claim to land; existing. at the. date of filing of the map) 
of definite location, his right: is superior, and he is entitled to such 


ae reasonable measure of damages for: right-of-way. as may be deter- . 


mined by agreement or by! the courts, the question: pong: one that 


‘ does not fall within the jurisdiction of this Department. 


16.. Unsurveyed land.—Maps, filed under the said act, as a. oe 


? eas canals, ditches, reservoirs, etc., lying’ partly upon. unsurveyed | 


_ land can be approved if the application and accompanying maps con- _ Oe, 
form to. these regulations, but the. approval will only relate to that "ees 


portion of the right-of-way traversing the sur veyed land. © ee 
(a) Maps. showing canals, ditches, reservoirs, etc., lying. wholly on | 


a 3 ‘unsurveyed lands may be received and. placed on file i in the General _ 
‘Land Office and the local. land office of the district in which the land . 
is located, for general information. The date of filing will be noted a 


thereon ; but the maps will not be submitted to nor approved by the — 
- Secretary of the Interior, as the act makes ‘no. provision for the ap- 


_proval of any but maps showing locations:on surveyed lands... The | 


filing of such maps. will not: dispense with the filing of maps: after 


the survey of the lands and within the time specified | in the act, and 


1f-the maps are jue in all. respects Shey will recelve the Secretary? S : >, 


é oe | 
ee ee Segrégaied. reservoir ae The ee of February 26, 1897 (99 tA 
= Stat. 599), permits the approval of applications under the ‘act -of 
“March 8, 1891, for rights-of-way upon reservoir sites reserved under 


ee authority of ne act of October 2, 1888 eee Stat. 505, pie and. Augus t so de 
80; 1800 (28 Stat. 371, 301). ; | : 


| “-RIGHTS-OF-WAY, OVER PUBLIC. LANDS FOR RESERVOIRS FOR WATERING 
A _ LIVESTOCK. } : ag 


48, " Skanatony ee —By the act of J anuary. 13, ‘4897 (98 Stat, - 


ae 43 U. S. C. 952-953), it is provided that any person, livestock 


oo company, or transportation corporation engaged 1 in breeding, graz-. 


ing, driving, or transporting livestock may construct reservoirs. upon . 
unoccupied public lands of the United States, not mineral or other- 


Wise reserved, for the purpose of furnishing water to such livestock, | 
~~ .and shall have control of such reservoir, under regulations prescribed — 


= by the Secretary of the Interior, and the Jands upon which the same - 
is constructed, not exceeding 160. acres, SO long as enen reservoir ds “ | a 
“maintained and water kept therein for such purposes. i 
19. Declaratory statement. —Any person, livestock company, | or 


io transportation. corporation. engaged in. breeding , grazing, driving,. or |. 


_° transporting livestock, desiring to construct. a reservoir under. the - 
on eas a this act upon pecan pane a of the United 


6400 “DECISIONS. oF THE: DEPARIMENT OF THE INTERIOR Wek 


States not Ane fi or: es mebered: ‘except by Executive Oiler | | 


No. 6910 of: November. 26, 1984,:and: amendments: thereto, and. Execu- a 
> “ative: Order No. 6964 of: ‘February: 5, 1935; as- ‘amended, or within.a 
grazing’ district established: under. ihe. act: oF June 28,1934 (48: Stat. 

1269), may’ file a petition, in. duplicate, for the ‘classification of the — 

~ Jand involved, together | with | a declaratory statement, in the district 


oe —Jand. office for the district in which the land is located 1 in accordance A 


oo with the instructions contained 3 m. ‘Circular ‘No. O.: 1858, Oa Ac a J me, ss 
ae 29, 1937. s 


-20: Agpieien a corporation. _“When tha. applicant is ‘a corpora- — 


, Bon. there should be filed a copy of its articles of. incorpor ation and | . a 
proofs of its organization, -as required in‘ sections 2 and 4 (6) of 


_ these regulations. If these papers: are filed with the first declaratory 


statement made by the company, a reference thereto by. its: ‘number. 


will be sufficient in. any subsequent application by the: company. 
‘The declaratory statement must be made. under oath and should be ete 
drawn in- accordance oe form a Ap 0s and must contain ae i ae 
7 following : aa ss *; : 
(a) The post: office address of the noplizaiiés ee name sof thé ee a 
in which the reservoir is to be or has been constructed; the description 


_ by the smallest. legal subdivisions (40-acre tracts or lots) of the land 


= sought to. be reserved, which. under no circumstances must. exceed. 160 uae | 


acres; certificate that the land isnot occupied or otherwise claimed; 


ea certificate that: to the best. of the applicant’s knowledge and belief the .. : 
land is not mineral or otherwise reserved ; statement of the business 


of the applicant, which statement shall inchiide full and minute infor- 


... mation concerning the extent to which he is engaged in breeding, _ 


grazing, driving, or transporting livestock, the number and kinds of : 
‘such stock, the place where they. are being: bred or. grazed, whether oe 


within an enclosure or upon’unenclosed lands, and also the. points 


from which. and. to which. they: are being: driven’ or transported ; - 


_ description of the land owned or. claimed. by the applicant. in the : 


: vicinity of the proposed reservoir and statement, of its amount ; certifi- | 


| ‘ cate that no part of the land sought to be reser'ved is or will be fenced, a | | 
that: all the land will be kept. open to the free use of any person = 


- 2 desiring to water animals of any kind; ‘and. that the lands so sought. ae. 
~ to be reserved are not, by reason of their proximity to other lands. ~ 


reserved. for reservoirs, excluded from reservation by the regulations are 
and rulings of the Department. — | 2 8e. 
(6) The location of the reservoir . described by dhe aallest. iepal ee 
. 2. subdivision (40-acre. tracts or lots), its area in acres, its capacity in. 
eee gallons, the source from which water i is. to be obtained for such reser- _ 
 yoir; whether there are any streams or springs within 2: miles of the ee. 
oe land sought to be reserved 3 and if 804 where. | a re 
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(@) The guna docatione. ae areas. 6b all ee reservoir. sites ee 


. és filed upon by. the applicant, especially designating, those i itt te the ens 


ee, in.which, the. proposed .reservoir.is located... 


21. Action: by the Department On. debleaasory ‘ateniohés: said a 


- size, location, and number of reservoir sites —When such declar atory a : . Hs 
statement is filed the. date of filing will be noted thereon over the sig- aeae 
nature. of the officer receiving it, and the statements will be numbered > 


according to order of June 1, 1908.° The register will make the usual. - —— 


. notations on the: records, i in. pencil, under: the designation of: “Reser-. 


voir Declaratory Statement No, —, ” adding the date of the act: For = 
the filing of such reservoir. declaratory statement the: local officers will 

be authorized to charge the usual fee (sec. 2238, U.S. Rev. Stat... 
—» The local. officers. will forward . the. declaratory statement with: the. - es ea 


| regular. monthly returns, with: abstracts, in the usual manner. “In ~ 


- | ; i acting: upon. these statements the: asi general: rules will be ap a | ; | 
. i ‘hod: coy ee ah . : 


(a). No eaervation ‘will: be nade foi: a reservoir of i than § 250 000 | 


% ‘gallon’ capacity, | and for a reservoir.of less than 500,000" gallon Ga ao 
-. capacity not more than 40 acres can be reserved. “Fort a reservoir: of de Ve 

ae 000, ,000 gallon. capacity. not. more. than: 80. “acres. can. be. reserved. ey ee 

For. a reservoir of 1,000,000 gallon and less ‘than: 1,500,000. gallon — a 


capacity not more than 120 acres can be reserved. For: a reservoir of. | 


1,500,000. gallon capacity, or more 160.acres may be reserved. Inthe. 
case where: the water is furnished. the livestock by artificial means, ae 

~ -gsuch as by windmill, pump,. tanks, troughs, etc., the regulations require - af or 
- ing .a minimum capacity of 250,000 gallons niay” be waived. upon the. 


elaimant’s submitting. a satisfactory showing that by such. artificial _ 


- ~ means he will be able to furnish sufficient. water and provide proper 7 : . 


wa 4 troughs, ete: to accommodate re all cattle likely + to water at: the: es ae 
oe eee In Cision ae 
(6) Not more than 160 2 acres : shall be reserved for this s purpose >in ae ois 

a any" section. arm: oS Z 

—-_(e) Not more than: 160 acres: s ghall os reser ved for thia. purpose in hee 
one: group. of tracts adjoining or cornering ‘upon: each other. 


(d) A distance’ of one- half mile must. be left between any. two | 


mes i groups of tracts which agerégate more than 160 acres.. 


Ae) The local officers will reject. any reservoir: "declaratory: statement < 
: ‘not. j in conformity. with these rules; <0: 5: 


Gy: Lands so. reserved shall not be fenced, t but shall be kept open a. = - e 
the free use of any person. desiring to ee animals. of any kind. If. 


au lands. so reserved are ‘at any ‘time fenced or otherwise enclosed, or if ae 


- they are not kept. open to the free -use. of: any: person. desiring to water. 7 
re animals. of. any kind, or. if the reservoir applicant, attempts to use. - 


them, for any other pues or if the reservation: is not: obtained for 5. 
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_ the bona fide and exclusive purpose of constructing and maintaining — 
a reservoir thereon according to law, the declaratory statement, upon —_- 


any such matter being made to appear, will ve canceled and all rights | 

thereunder be declared at an end. | | 
-. (g) Notwithstanding the action of fie: thea isan in WeeoGue 
~~ any. such declaratory. statement, the Commissioner of: the General. 
_ Land. Office will reject the same if upon considering the matters set 

forth therein it appears that the. declaratory statement is not filed in 


es good faith for the sole te of p Becoming what the law | = 


authorizes. to. be done. | . 
92, onstruction: The reservoir.must ie completed aad See 

, within. 2. years after the filing. of the declaratory statement ; —* ; 

. the. declaratory statement will be subject. to cancellation. em, es, © 

23. Map of constructed reservoir.—A fter the construction and com- _ 

| pletion. of the reservoir the applicant shall have the same accurately 


Oe surveyed and mapped in accordance with regulations 4. and 9, so far — E 


as they. are applicable. ‘The map, which is not to be prepared in 


duplicate, must be. filed in.the ie a local oe and must: p poe? Forms - 


— Band 9 (pages 556 and 557). | 
24. Action by register. -—When the map ang iene papers. i have been 
7 filed ; in the local office, the date of filing will be noted thereon and the — 
‘proper notations will be made on the local office records, as in the case — 


_ of the declaratory statement.. The register will then promptly « for- ni ee 


ward the map and papers to the General Land Office. . a 
25. Approval of constructed project. —The map and papers will be ; 


hs examined i in the.General Land: Office to determine whether. they. eom- 


| ply: with the law. and the regulations, and whether the amount: of 


land desired is: warranted by the. showing made in the application. a 
If found satisfactory, they will be submitted to the Secretary of the _ 


‘Interior, and upon approval, the lands shown to be necessary for the. 
proper use.and enjoyment of the reservoir will be reserved from other 
disposition so long as the reservoir is maintained and water kept 
therein for the purposes named in the act. Upon the receipt of 
notice of such reservation from the General Land Office, the register 
will make the proper notations on his records and report the euneline 5 
thereof promptly to the General Land Office. | ‘ 
26. Annual proof of maintenance.—In order that ANTE reservation 


shall be continued it is necessary. that the reservoir “shall be kept 


in repair and- water kept therein.” . For this reason the owner of the 


-. reservoir will be required, during the month of Je anuary of each year, 


to file in the local office an affidavit to the effect that the reservoir _ 


f has been. kept i in repair and water kept therein during the preceding -. 
“year, and: that all the provisions of the act have bona comphied with. -_ | 


os Form. 10 » A. 557 Me will | be used for this affidavit. cee failure-to file: 
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such affidavit, steps will ba taken looking t to the revocation of the | 


i he reservation: OR the lands. 


27. Reservoir on ‘uneurvayed hal aa any case ae the ined ~ | 


-. reservoir is to-be located upon unsurveyed public. land, the declara- 


_ tory statement may be filed, the land being therein described by metes: “ie 


and bounds and, as well, by the description which it: is believed it | : 
will bear when. officially surveyed. Proof of construction must be 


_ submitted at the end of the same period. of time and in the same > | 


"manner as is. prescribed and required in cases: where the lands have 
been. previously surveyed. Such proof should embrace the field notes : 


_ and a, plat of survey.such:as. is: required 1 in-cases of -reservoirs on -sur~ cay 


veyed lands,with‘such modifications’as are’ necessary: (regulation. 28). - os 
(a) Any. reservation made pursuant. to this statute secures only a 


_ - license to use and. occupy the reserved land with and for a reservoir, . 


and this license may endure permanently or may be of transient dura- : 


tion. No estate in the land is granted. For this reason it is admin- - 
__ istratively undesirable. that private surveys made pursuant to the 
_ statute and: these regulations shall: be preserved . and established. by | 


subsequent. public-land surveys and approved plats: thereof. When, | 
therefore, the. public- land surveys have been extended: ‘over erg 
covered by a reservoir declaratory statement affecting ‘unsurveyed 
lands, the declarant shall adjust his survey to the lines of the official 


survey, showing the location of the reservoir with respect to said _ 
lines by means of properly established tie lines. “Any subsequent res- 
-. ervation’ which may: be ordered: will be of those. subdivisions. thus 


shown to be ocean ed: by: or ee for oe pe use. » of ae = 
reservoir. i 
(Bb) Ao annual: affidavit of miginterianée: must = enhanced’ ‘the 


” game as though the reservoir had been constructed on: ‘surveyed lands. — 


Nothing contained in these regulations shall prechids: the: General oe 


Land Office or the Department from requiring additional information = 


in any case. where that information i is deemed: proper or ee 


FENCING OF STOCK-WATERING RESERVOIRS . 


“98. " Btalutory authority _The Bee of Congress ee Visioh 8, 


7 : 1993 (42. Stat. 1487), amends section. 1 of the act of Js anuary 13, 1997 7 


(29 Stat. 484), so as to authorize the Secretary of the Interior, in his 


- discretion, under such rules, regulations, and conditions as he may 


: prescribe, upon application by such. person, company, or corporation, 


to grant permission to fence such reservoirs constructed under the act. 


of January 13, 1897, in order to protect. livestock, to conserve. water, — : 
| and to: presen | its s quality and conditions. . | | 
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“This a act’ ple cae to dee “watering 1 reservoirs is have beer. 
or may hereafter be constructed and. due De of ¢ construction alee a | 
the-General Land Office. 8 : cae tt oe 


ee Ap; P lication: for permission. a jena ‘reservoir. pa person, - 0 as! 


| Q company, or corporation desiring to secure the benefits of this act: . 0° 


.. should file:in the: local land office an‘ application, under oath, duly ~~ 
- corroborated by at least two disinterested witnesses, setting forth such 
—. facts as: would show: that it. is: necessary: to ferice: such reservoir: Ws oe ee 
order to protect the livestock, to conserve water, .and-to preserve: its: 


“4, quality and conditions. “There should be filed with such application, a 


— and.as a part thereof, a plat. showing the land embraced in the reser-. 


voir as. near as may ber the location of the proposed fence. with respect. ae 


wee to such reservoir, together with all gates or-other.openings and: road- | 


ways leading to thie. same. .In no instance will an application be con-, - 


- ‘sidered unless said plat; shows the. location of at least. two- gates. Said... 


| . gates shall beso. constructed: and. maintained that: they. may. be, at all: € 7 : 
‘times, readily. opened and .closed by. any. person desiring to. water 


animals of any. kind, and: such gates shall be so placed: as-to- be readily. a 7 


~ -accessible’ from. the. xoad. or roads nearest the reservoir, which roads. 
shall be the ones: usually traveled and, where there-are no such roads _ 


. _ whereby. to govern the, location of ace gates, they shall be so. situated - er 
‘as. to make the reservoir readily available fromthe adjacent publicor: 


other range;. and. that there shall, be. posted on the gates, and else- 2 


where if necessary, a: notice. stating. that. the. reservoir is for stock-_ 


ne watering. purposes, located. on public lands, and. that the same is ea : 


7 opened. to. the. free: use: of any -Petgon. desiring, to. water. animals Ob 


“di any kind. - ag 
. 80. Aotion: on, ri apipibointion: “Aipor ie fling. of a an 1 application, fe 


| : | | 7 it should be. considered by. the local office. as.an additional paper. in. ae 
'. the case and.transmitted to the. General Land Office by special letter 


=. * under the serial number of the reservoir Edacierniony.* statement, for fis 
a seneh, action as bad be deemed pipe: ee ti athe ae 


%., - RIGHTS-OF- WAY THROUGH PUBLIC LANDS AND. RESERVATIONS. FOR. ene ae 


PHONE AND ‘TELEGRAPH LINES, PIPE: LINES, leas Nica e WATER ana ae 


PLANTS; ETO. 


BS ele Pie ‘Sistutor Cathar The act. of. Februny 4 15, ‘1901. “(at § Stat. oy 
790; 48 U.S.C. 959),. authorizes: the Secretary of the Interior, under co 


a. such regulations as he. may. fix, to permit. the use. of rights- or -way. | 


through public. lands. and certain reservations: of the United States, | 


| oe for telephone and telegraph lines,. pipe. lines, canals, ditches, water. | 
plants, etc., to the extent of the. ground. occupied. by such canals, 


ditches, or ae plants, or ‘other works: permitted thereunder, and 


7 | not: to. exceed 50 feet on each side of the marginal Ji limits theréof, “or ro a 
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not. to eer 50 feet’ on. och Mae of ‘his cetiter: ne of such pipe liries, “oe 


"telephone and telegraph lines, by any citizen, association, or corpora- ae 


_. tion of the United States, where it 1s dniencee by such to exercise the | : 
use permitted under said act.) ms 


82. Applications which. may a subrevdtted: —Although the act “of 


~. February 15, 1901, does not, expressly repeal. any provision’ of law oo 


. relating to the eranting of permission to use rights-of- -way contained 


in the act. of Ja anuary “On, 1895, and section 1 of the act of May i1,_ 


1898, yet in view of the: general scope and purpose of the act, and. of é 
“the fact that Congress has, with the exception above noted, sibodied — 
ther en: the main features of the former acts relative: to the granting nie 
of a mere permission or license for such iise, it is evident. that, for < | ~ 
the: purposes of administration, the act of: February 15, 1901, should | 
- -eontrol insofar as it pertains to. the granting of permission to use. 


. rights-of- way for purposes therein specified. Accor dingly, all appli- a3 


- gations for permission to use rights-of-way for the purposes specified 


* an the. act -of | February. 15, 1901, must be submitted thereunder. 


7 Where, however, it is sought. to acquire a right- -of-way for the main if 
purpose. of irrigation as contemplated by sections 18 to 21 of the act 


—. of March'3,;.1891 (26 Stat. 1095), and section 2 of the act. of May lg os ar 
~ 1898, supra, the application must be subinitied 4 m 1 accordance with the ‘ 


f regulations issued under said acts.. 

_ (a) An application may be filed under the act of nate 15, 1901, . 
| or a stock-watering reservoir site.. An application under the at for 7 
a “water plant” site or for a pipe line right-of-way may include an 


area for a well to supply the water; but if, because the lands affected 5 


are within a grazing district established under the grazing act of 


: a June 28, 1984. (48 Stat. 1269), or for any other reason, the granting of 


a permit for a stock-watering reservoir site, or for a water plant site 
or for a pipe line right-of-way would adversely affect the interests of cok 
the Government, the applications therefor. will not be allowed... AEE, 2:3 


the lands aifected are within a grazing district, an application for a 
- stock-watering reservoir or~ water well site should . be. filed under 


section 4 of said act of Jtne 28, 1934, with the regional grazier, ifthe 
ates applicant i is qualified under. the section; and if the reservoir or well 
_. is necessary to the care and management of the permitted livestock 

and primarily for that purpose. Regulations under the said section 


| 4 are contained in a. separate circular, which will be sent by. the ans 
eh regional grazier upon request. = Bea ie, 
88. No rights acquired prior to filing anid cope of applica. - 
tion.—Application under the act of February 15, 1901, for permission. — 


to use the desired right-of-way through the. public lands and parks _ 
| agentes jn the act must be filed and ¢ APB oved before ‘any rights | 
can be claimed thereunder. 2 | 5 oy 
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. BA, Wie of permit. i is't6 be specially noted that ihe act of 
February 15, 1901, does not make a grant in the nature of an ease- © 
-- ment. but authorizes a.mere permit in the nature of-a license, which 
‘permit. may be revoked. by the. Secretary, or his successor, at. any time 
in his discretion. Further, it gives no right whatever, to take from | 


public lands, reservations, or parks adjacent to the right-of-way, any 


- materials, earth, or stone for construction or other purposes. The 
final disposal by the United’ States of any tract traversed by a right- 


: | cof- “Way permitted under this act shall not be considered to be a revo- 


- gation of such permission in whole or in part but such final disposal | 
shall be deemed and taken to be subject to such right- -of-way until 
such. permission: shall have been apectfically revoked 3 in ecconmnnce 


cr with the provisions of said act. 


85. When application should be made fo Downed of evi ” 
- ture-—Section 1 of the act of February 1, 1905 (83 Stat. 628), vested . — 

- jurisdiction in. the Department of Agriculture to pass upon all appli- 
cations under any law of the United States providing for the grant- 

_ ing of a permission to occupy and use lands in a national forest, pro- 
vided this occupation or use is temporary, and will in no wise affect 
the fee or cloud the title of the: United States should the reserve be — 


af discontinued. 


Therefore, when it is aaa to obtain permission aide the act of 
_. February 15, 1901, to use a right-of-way over public lands wholly | 
~ within a national forest, an application should be prepared in accord- 
ance with the instructions issued by. the Department of Agriculture, 
and should be filed with the officer in charge of such national forest. 
-. In ease. the applicant. desires rights. and privileges upon public 
| lands partly within and partly without a national forest, separate 
applications must be prepared, and the one affecting lands. within the 
- national forest filed with the for est officer and the other filed. in the 
| local land office. | 
36. Buildings to be Se on map. én main eae: ee an sepa a 
rate drawing. —When application is made for right-of-way for water 


plants, the location and extent of ground proposed to be occupied by - | 


buildings or other structures necessary to be used. in connection there- 


with must be clearly designated on the map and described (for ms 5 


and 6, pages 554 and. 555) by reference to course and distance. from a 


corner of the public survey. In addition to being shown-in connec- 


~ tion with the main drawing, the buildings or anes structures must. ~ 


be platted on the map in a separate drawing on a scale sufficiently 
- large to show clearly their dimensions and relative positions. When 
two or more such proposed structures are to be located near each 


other, it will be sufficient to give the reference to a corner of the pub- 
lic: eure. for one oF them, , provided all. the others are connected. 
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se cqitly = course and distanéd aeua on ‘lis map. The spel 


| must also file an affidavit setting forth the dimensions and proposed — 


use. of each of the structures, and must show definitely that each one 


is necessary for’ a proper use of the right- -of- wey for the purposes | | ie | 


| contemplated in the act. 


—: 84. Unsurveyed lands. Lee may be piven oe this act z 
| (February 15, 1901), for rights-of- “way upon unsurveyed lands, maps — 


tobe prepared 3 in accordance with the requirements of this circular. — 


88. National parks. —Whenever a, right-of- -way 1s through any of ~ : 
- the national. parks. designated in the act, for purposes other than ee 
those excepted by the act of March 3, 1921 (regulation 7). the appli- 


cant must show to the satisfaction a the Department that the loca- 


tion and use of the right-of-way for. the purposes contemplated will aa 
not interfere with the uses and purposes. for which the. park was. 
originally dedicated, and will not result in damage or myjury’ to the - 
natural conditions’ of ‘property or scenery existing therein. The ee ee 


applicant must also file such stipulations and bond. as may. be re-. 
‘quired by the Director of the National Park Service.’ 
~ Whenever right- of- “way within a park. 1s desired for apavations 


-. in-connection with mining, quarrying, cutting timber, or manufac- © _ 
. turing lumber, a satisfactory showing must be made oe the appli- ede 


: cant’s right to engage in such operations within the park. | 
39. Indian reservations. —Applications for right-of- -way, under the 


act of February 15, 1901, all of which are located upon land within Sea | 


an Indian maior aa applications for right-of- way. affecting - oe 


lands within and without Indian reservations must be filed in the ~~ 


_local-land office for forwar ding to: the Commissioner of. the Gener al 


Land Office. Before such applications are ‘transmitted to the De- eae 
partment, they will be submitted by the Commissioner of the General.» 


Land Office to the Commissioner of Indian Affairs for such. action. 


and recommeridation.as that officer may deem proper insofar as the 


game pertains to such Indian reservation. Attention is directed -to~ 


- the provisions of section: 3 of the. act of March 3, 1901 (381 Stat. . | | 
a 1083), which authorizes the granting of permanent rights-of- -wayyin .- 
the nature of easements, for telegraph and telephone pur poses only, 


_ through Indian reservations and other Indian lands, upoh. payment. 


of pr oper compensation . for the benefit of the Indians interested 


_ therein. The provisions of the act of March 3, 1901, and the nature | oo 
. and character of the rights authorized to be secured thereunder 
ae differ. materially. from - the provisions of the act on which these — 


- : regulations are based and the . rights authorized to be conferred an 


a thereunder. Applicants desiring to secure permanent, rights- -of-way : 
~ through Indian reser vations or other Indian lands for’ telegraph and . 


. - eee pe a will, , therefore, be requir ed to submit their appli- | 


21 AS 2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR, 7 : [Vol.” 


ae cations: Ce as ‘act: af Maat 3 “1901, “supra, in eecsdnace witli’ ; 


the then current regulations issued: ther aunder: (For existing regu: _ 
lations under said act, see. Indian Office regulations approved 1 Mav at 


ee 22,1028, ) 


. = : RIGHTS-OF- WAY OVER PUBLIC LANDS: AND: RESERVATIONS FOR | TELEPHONE : 


os AND TELEGRAPH LINES 


40. ‘Statutory a —The act ne Mar ch 4, 1911 (36 Stat: 1253; i | 


— 43 U.S C. 961), authorizes the head of he: department. ‘having 


ss jurisdiction | over the. lands, under such regulations as may be iced ve 


ee by him to permit. the use of rights-of-way for a period not exceeding 


— 50 years, over and across public lands and reser vations of the United - ° 7 
tates, for’ telephone and telegraph lines to the extent of 20 feet on 


‘ a side of the center line of such telephone and telegraph lines, by 


any citizen, association, or. corporation of the United States, where 


7 oe is totended by such. a exercise the use permitted under said. act... - 


41 Jurisdiction over land—For the purposes. of this statute, na- ; 
tional parks, Indian reservations, and reservations for water power 


-.. gites, irrigation, classification on lands, or other’ purposes, created ie 


- - under the’ ‘withdrawal act of June 25, 1910 (36 Stat. 847), are con- | on 


— sidered to be under the jurisdiction | of the Department of the In- 
Me terior; military. reservations under the jurisdiction | of the. War 
_ Department; and reservations created for the special occupancy, use, 


or contr ol of other departments under the jurisdiction of such de- 
-- partments, respectively. The Attorney General on February 3, 1912, — 


- advised the Secretaries of the Interior and Agriculture that, “for this. ; 


= purpose, national forests are under the Jurisdiction. of the Dep se | 


“| ment of Agriculture (29 Op. Atty. Gen. 303). 


42. N ature. of permit. —This act, which. ailthorizes the ane 7 ae 


ay easements for telephone and telegraph lines for ‘stated periods not - 


to exceed 50. years, follows, as closely as-is. possible in the accom- 
3 plishment. of its purposes, the language of the act of F ebruary 15, 


7 is 1901 (81 Stat. 790), which’ authorizes mere revocable pone or 
oe licenses not ons for such Tines but for other purposes. . 


ace RIGHTS- -OF-WAY “THROUGH NATIONAL FORESTS - FOR: ‘DAMS, _ RESERVOIRS, a’ 


“WATER PLANTS, ‘DITCHES, FLUMES, PIPES, TUNNELS, AND CANALS FOR aa, 
| MUNICIPAL OR MINING PURPOSES | | 7 


43, ‘Statutory nibhovie Yy Section 4 of ae act oe February 1 if 1908 a : 


- (33 Stat. 628; 16 U. S.C. 524), grants rights-of- -way through. nae | 


tional forests. to’ citizens and corpor ations of the. United States, for AG : 


the construction and maintenance of dams, reservoirs, water plants, :e 


pipes, tunnels, and canals, 3 for r municipal or mauning purposes, during ~~ 
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a : ae per iod ce ae beneficial - use, under. stich miles, and. esulatone ‘as ae : 


: may. be prescribed. by. the Secretary of the Interior, and subject.to the ata oS 
laws of the. State or r Territory in oe said forests are respectively peas 


“e3 situated. 


| 44. Rod eee of construction. 6 sonacrdction: will va aL np Ree ad 
. owed: in national forests ‘until. an application for right- of- -way. has. a ae 
been regularly filed in accordance with these regulations and has been i 
_ approved by the: Secretary of the Interior, or “unless: oe mission n has ea 


been specifically given, 


45. Nature of grant. —Gr ants inde under the. set are hace foes with ‘Pe 

possibility of reverter to the Government in the event the grantee Pag tee? 
or successor ceases to use or retain the lands. for the. purposes: for ag 
‘which they were granted.’ No right whatever is given to take any eae 
material, earth, or stone for ‘construction. or other purposes, nor is..- ee a 
any right given to use any land outside of what is actually cena) * hg 


for the constr uction and maintenance of the works, 


46. Water plant structures—When application i is made for right- . . . 
of-way for water plants, regulation 36 should be followed, with 1. AB hacia 


| propriate changes in the prescribed forms. 


47. Unsurveyed lands. —Maps showing reservoirs,. cae Water. a 


plants, ete., wholly upon unsurveyed lands, will be received ¢ and acted. : 


3 eae in. 2 the: manner Po. for surveyed lands. 


RIGHTS- OF- WAY OVER PUBLIO LANDS FOR TRAMROADS, 'TRAMWAYS, HOSEN , Cates ae 


AND: OTHER ROADS 


48, . Statutory. Peer The in of J anuary 21, 1895 (98 Stat. eee ar 
635; 43.U. S. C. 956), authorizes the Secretary of. the: Interior under ©. 
2 ae regulations as may be fixed by him to: permit: the use of rights- or 
 of-way over the public lands of the United States, for tramroads toe. vy 
the extent of 50 feet on each side of the center line of the tramroad, = 
by. any citizen or association. of citizens of the United States, ene OB rg 


~ . gaged in. the business of mining, or quarrying: oe of eating. beter. ea 


and manufacturing lumber. The act. does not authorize the’ use of - . a ae 
. rights- of-way ‘within the limits of any. park, national forest, mnili- eae 


3 any. reservation or Indian reservation. 


49. Tramroads defined —This act has “been. iced ee ee eee 


| acts given’ In this circular, except. as: to tramr oads. Tramroads. Ng eee 
ag considered as including tramways, narrow-gage railroads, and wagon eo. ine 
or motor- truck roads to be used in connection with: mining, quarry: oie oe 


" ing, logging, and the manufacturing of lumber. 


50. Nature of permit—Permission to use rights- -of- “way. fon tram- . aa - 


| hereinbefore stated in regulation | 34. 


a - yoads, over public: lands, when granted, only confers'a right in the... - — 
_... nature of a license and is subject to all the conditions and limitations: Uf ees 
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ae RIGHTS- OF- WAY OVER: PUBLIC LANDS AND. RESERVATIONS FOR ‘HIGHWAYS oe 


| AND ROAD-BUILDING MATERIAL SITES 


St. Sek atithority ection 17 of the Federal Aid Highwoy. | 


abe: Act of November 9, 1921 (42 Stat. 212; 23 U. S: C. 18), authorizes 


the transfer of public lands and reservations of the United States 


oe to the State highway departments on determination by the Secretary 


of Agriculture that such lands are necessary for the right-of-way 


7 for any highway or forest, road or as a source of materials for the 


construction and maintenance of such roads and highways, and_ 


after his request for such transfer with a map showing the portions 


_. -of such lands. which it is desired to appropriate. Pp 
This statute provides. that if within a period of 4 Monele after: 
- such filing the Secretary of the Interior shall not have certified to 


the Secretary of Agriculture that the proposed transfer of such lands 


|. 1s contrary to public interest or inconsistent with the object of the | 
Government, or.shall have. agreed to the appropriation and transfer. 


"under conditions which he deems necessary for the protection of 


Te the Government’s interest, then such land or materials may be ap- 
a _ propriated and transferred to the State highway departments for ~ 


such. purposes. If and when the need for any such land or materials — 


e: | - shall no longer exist, notice of that fact must be. given by the State — 
Ly highway department. to the Secretary of Agriculture, and such 


- lands or materials will immediately revert, to the: control of the 
Department of the Interior. ~ 


52. Filing of application. —Where a Signy is to e constr saad ce 


wae or improved under..the provisions of the act of November 9,1921, | 


and the amendment or supplements thereto, the State Towa de- 24 * 
- partments. may take advantage of the provisions of section 17 of | 


said act’ by filing application and maps with the register of. the | | 


a jand office for the district in which’ the lands: affected | are. situated, a 


" in the manner prescribed. by regulations 1 and 4. Application i 


rights-of-way under section 17 of said act should be filed by the 7 
a State highway department of the particular State and not: by any 


—- political , subdivision of the State. No application will be received 


by the register under said: section 17 for rights-of-way for highways _ | 
or material sites. affecting lands entirely within a - national forest or. 


| aD. Indian reservation. | 


58. Action on application. —Upon receipt, of. an ree in tha S i 
| ~ Jocal land. office, filed under section.17; action thereon will be: taken ee 


in accordance with regulation 8 If unpatented lands are. affected, 7 


hd the register will forward the application and map, or set. of: maps, 
to the General Land Office and will return the. duplicate map, or 


-maps, to the State highway department which will forward them - | 


~ to Be Bureau of ee Roads for submission to the Secretary of Me, 
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-Agrionlturé: for his’ determination that the lands are necessary. for 
right-of-way for the. highway or road- oe material site figs aa 


7 as oe aN the act. 


-RIGHTS-OF- WAY FOR ROADS AND HIGHWAYS OVER PUBLIO LANDS- 7 
| Bd, Statutory authority ole section 24 1; U. 8. R. 8, 43 U. s. ©. | 
982, it is provided: 7 | 


The right-of-way ‘for. the construction. of highways. over. + publi lands, not 7 
- reserved for public uses, is. hereby granted. . | 


BB. When: grant becomes effective _This' grant ocoined aitedtive 


upon the construction or establishing of highways, in accordance with _ 


the State laws, over. public. lands not reserved for public uses. No 
application should be filed under the act, as no action on the part ¢ of 
the Federal Government | is ape tet 7 | 


RIGHTS- OF-WAY THROUGH PUBLIC LANDS. AND RESERVATIONS FOR ach ‘AND 
NATURAL GAS: PIPE. LIN ES) AND PUMPING PLANT SITES © 


. 56. Size, authority. ben, 98 of the act ok February 2, 
1920 (41 Stat. 487) ,.as amended by the act of August 21,1935 (49 Stat. 
674; 30 U.S. C. 185), authorizes the Secretary of the Interior to grant 
7 rights- of-way through the public lands, including the forest reserves 
of the United. States, for pipe line purposes for the transportation of 
oil or natural gas to any applicant possessing the qualifications pro-— 
vided in. section 1 of the act, to the extent of the ground occupied by 
the said. pipe line and 25 feet on each side of the same under such 
regulations and conditions as to survey, location, application, and | 
use as may be prescribed by him, and. upon the express conditions, : 
provisions, and limitations enumerated in said section 28. _ | 

_ Section 29 of said act provides, i in part: ae | 


That any permit, lease: occupation, or use permitted. under. this act. shail. | 


‘reserve to the Secretary of the Interior the right to permit upon such terms as” -_ 
es he may determine to be just, for joint or. several use, Such easements or rights- : 


of-way, including easements in tunnels upon, through, or in the lands leased, 
occupied, or used as may be necessary or appropriate to the working. of ‘the | 
same, or of other lands containing the deposits described in this act,- and the 


‘ treatment and > shipment of the products thereof by or; under authority: of the 


| Government, its. lessees, or permittees, and for other public. purposes. 2 
BT. Qualification of applicants Application may) be filed by citi- 3 


. zens of the United States, or association of such persons, any corpora- 
_tion organized under the laws of the United States, or of any State Ors 2. 


_ ‘Territory, and municipalities. _ on 
58. Use of pipe line—The applicant shall aa in ‘the soplicnion ce 


| | (preferably in the certificate written on the face of the map), the 


_ Specific mee) within the purview of the act, to which one Pipe line = | wae 
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‘to be put, and any approval a the sat for the right-of-way shall < 


be limited to such specific use, unless otherwise stated in the approval. | 

No change in the use of the pipe line, other than that authorized by. 
the approval, shall be. allowed except with, approval in writing first 
- obtained from! the Secretary of the Interior, and upon such terms 
and conditions as the Secretary may pe tbe as a prerequisite to the 


approval of the change. of use. 


- stitutes a trespass. 


BY. Approval of right-of- way —The Seal of such Pole oH | 
way grant shall be subject to the express conditions that ie use of. . 
the pipe line for the transportation of oil, gas, or other similar natural | 
- products, shall be limited: to such products produced in conformity 
with State and Federal laws , including laws prohibiting waste. se 
60. Pumping plant site —By opinion of December 2, 1931 (36 Op. ial 


“a Atty. Gen. 480), the Attorney General held that ances section 28 of — 
~ the act there may be granted a site for a pumping station reasonably 


necessary to the operation of 3 a pipe. Tine. on. a Tighter may: granted 
~ under the section. — 7 _ 


61. Trespass —Any occupancy or use of re lends, including res- = ae 


aon. parks, or national forests, enue proper euthotity, com > = 
Fee W. 7 OHNSON, 


Te concur : bt 
WwW. . iMaxpenate, 
Director a Sree Survey. 
Approved: May 2 23, 1938. 
~ Oscar iL Criapniais, 
* Assistant t Seoretary. 


| FORMS’ . 
a ‘Foams To BE PLACED on Maps 7 


- (Porm 1). | 


spebthincnarete au ehh , being. uly: sworn, Says. Fie is the, chief. engi 


— neer. tof (or the person employed to make the survey by) the -------.----_--+_- | 
Sere ee: company ; that the. sur vey of said company’s (canals, ditches, and 


reservoirs), as. described and shown on this map (being a total length of canals, 


7 ditches, and laterals of -.- Miles, and a total area of reservoirs: at ween . 


acres), was. made by him (or under his direction) as chief engineer of the ‘com- ae | 
. Dany” Aor as sig employed by the ecompany) and under authority, commenced oe 


7 | i Where necessary, these forms should be modified so as to be appropriate to the: ‘applie: 
cant (corporation: association, or. Andividual), to the act invoked, and to the nature of bet - 


. ‘project. 


| Commissioner. kt 
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' .on.the ae day of Suen 19-2, and. shai on ‘the ae of Peete 


fee 19__. (and. that the. Survey of the said canals, ditches, laterals; and reservoirs) | 


accurately represents (a:proper grade line for the flow of water, and. accurately 
represents a level line, which is the proposed. water line of the said Teservoir), a 
and that. such sur vey is accurately represented upon this map. (And n0 lake or... 


| lake. bed, stream. or stream bed, is used: for the said Ceanals; | ditches, laterals, ac 


| aoe oe) except. as shown on this. map). 


‘Subscribed’ and. sworn ti before me , this ae ee day of onenee wae @ 
[seat] 7 a ae ee safe ete aie face eS ee ae es ee | 
. oo | a ae a, Notory Public. 


| fe eee io hereby. -certity that, I am president of : 
Soin = ere a eee | See ae cee ne COMIpaTy PNAC Seo a : 


who subscribed the accompanying affidavit, is the chief engineer of (or. was. en- = 


ployed to. make the survey by) the said company ; that the survey of the said oe 


: (canals, ditches, laterals, and reservoirs), as accurately’ represented on this 
map, was made under authority of the company ; that. the company is duly au- | 
thorized by: its articles of incorporation, to construct the said (canals, ditches, : 
‘laterals, and reservoirs). upon the location. shown upon this map ;: that the said 
(canals, ditches, laterals, and. reservoirs), aS represented. on: this map, was 


adopted by the company, by resolution. of its” board of directors, on the: 


ae day OF pabccetech cat 19._, as. the definite location of. the said: (canals, 
ditches, laterals, and. reservoirs) and that. no lake or. lake bed, stream or 
stream bed is used for the said. (canals, ditches, laterals, and reservoirs). except: 
as shown on this map; and that the map has been prepared to be filed for the | 
approval. of the Secretary | of the Interior, in order that the company may obtain 
_ the benefits of (sections 18 to PA inclusive, of the acts of Congress approved: 
March 8, 1891, entitled “An. Act to repeal timber-culture laws, and for other 
purposes,” and section . 2 of the act approved. May ii, 1898) ; ; and I further 
certify that the meh of-way herein described is | desired for the main purpose of + | 


| irrigation. ‘i; 
“| Attest: 
fy, EE ye | President of the a ca - Company. 
i “Esean OF THE | COMPANY] eh G ee Pe oe i ei Ai ere a ee, a 
ee , a on . i a es “Secretary. 


| Fors FOR , PROOF oF - ConsmRUCrION _ tere 


“(Porm 3) - 


Se rns being duly sworn, says that he is tne chief : 


engineer of (or was employed to supervise or check the construction: of the~ os ca 


canals, ditches, laterals, and- reservoirs of). the ee ee ee ee 


i _ company; that said (canals, ditches, laterals, and reservoirs) have. been: con- = ty ies 


structed under his supervision ; that construction was commenced on the oe 
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~qay of ee et 40, and sompicted on the —--._ Paap of ee ene 
|) og that the constructed (canals, | ditches, laterals, and reservoirs) as afore-.. |. 
said, conform to the map which received the approval of the Pons of. Pues 


Interior on the —-~=- sr of Sauce ae Z 
Subscribed aud. sworn. to before me this. _-.-_. Gay OP os ecs : 19... 
ie | | = (Form 4). | 
oe ° eee nem otras ee nena do certify that I am the paendehete 
OF *TNO? 2 oe ee a Ns ao. i... company; that. the (canals, ditches, — 


laterals, and reservoirs ) ‘were: actually constructed as set forth in the accom- 
| panying affidavit of ~---_--~- clos Sethe icy chief engineer (or the 
“person employed by the company in. the premises), and on the exact location 
represented on the map approved by. the Secretary of the Interior on 
the 2... day of ----.----~ 19_.; and that the company has in all things 
: complied with the. requirements. of the act of. Congress. “(March 8, 1891, | 
‘ granting » rights-of-way for somes eee and. reservoirs uoroue" the publie 

lands. of the United Gee fer 4 a oS 8 Was 


- [suar OF company] . i ae ae as ; 


i ae ee President of the Sarr ak econ me EN Oe eee Company. 
| Attest: 
| " Beoretary. 
| Fore, FOR Waren PLANTS ONLY 
“(Act of February 15, 1901, or February 1 1905) 
- Pt geet 2 ws / Form 5) 
State of een ese aces ao : 
Oounty of 2200658 ese 7 > 2 i , 
Dee ee oo ‘being duly sworn, says he is the chief angler 
of. (or the person employed by) the pene eee er eee ere ee en nee company, » 


- under whose supervision the survey was made of the grounds selected by the 
company for structures for a water plant under the act of Congress approved 
_ February 15, 1901 (or act of February 1, 1905), said grounds (here. describe as 


required by regulation 36) ; that the accompanying drawing correctly represents 


the locations of the said structures ; and that in his belief the structures repre-. 
_ sented are actually and, to their entire extent required for the necessary uses 
contemplated by the said act of February 15, 1901 Se Stat. ee (or pray 


1, 1905). 


"Subscribed ands sworn to before me this eee day of ae 19 


[sear] a. : : tesla SES < | a et ae oan 
i nn 2 a . Notary aac 
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} “(Form 6) wd “4 Bie dad . 
bias ae ee eee do hereby certify that I am he eeurent: as : 
“of the’ <_-_+.--_-.-----i----_-_-.-__- company; that the survey of the struc--.:. — 


: tures represented on the accompanying ‘drawing was made under. authority and fae 7 
by direction of the. compaLy, and under’ the supervision of AER Scorers aie nes red a 
eT rere: chief engineer (or the person. employed. in the. premises), sede a, 


= affidavit precedes this certificate ; that the survey as represented on the acecom- 


a panying drawing. actually represents the. structures required. {here describe. oo 
required’ by regulation 86) for water plant, under the act of Congress approved Se an 
February 15, 1901 (or. act of February 1, 1905) ; and that the company, by FeR0- a 


-. lution of its board of directors, passed. on the aed day of. Se ee ea ea fee 


eee, 19__, directed the proper officers to present the said drawing’ for. the Ee Sash 
approval of the Secretary’ of the Interior in order that the company may. obtain . as 
the use of the grounds required for said’ structures, under the provisions of said. 


~ aet eo February 15, 1901 (81 Stat. Hes or aepeeere 1, Pei 


- [sean oF THE COMPANY]: ee Ae he 2 
he ‘President of the Renn he oan Ee Company. 
‘Attest: = - ~ 
aa : “Seoretary. 
os | OFonm 7) 


RESERVOIR DECLARATORY STATEMENT 


“(Unger act’ of Janvary 13, 1897 8 Stat. 486)) 


No. -_-- Land Office at pig SO eA CT ARS a ttc 
Eee ot : . ne oo een sat-----+------- oar res rarer ar , 19-- a 
7 Wee eee eee of ea Fa do hereby certify 
_ that I am president of the -_.________-.-_-_+__.--__. company, and on behalf - 


of said company, and under its authority, do hereby apply for the. reservation. of |. 
: land dh oe County, State of ahaa cere for the construction: and. : 
use of a reservoir for ‘furnishing water for livestock under” the provisions of ~: .. 
the act of January 13, 1807 (29 Stat. 484). The location of said reseryoir‘and 


| - of the land necessary for its use, is as follows: eoeees Ob section | es in eLOW Es | 
Ship. __-.,-of range ___-, _-_. M., containing ae acres, | | 
‘I hereby certify that to the best of my ‘knowledge and belief the said: land ie 


not occupied or otherwise claimed, is not mineral or otherwise reserved, and. 
that the said reservoir is to. be used in connection with the business | of the: | 


oe re ot a elt et aes Seat eee eS 


The. land owned or claimed by the applicant within the vicinity of the. sald qo 


e "reservoir an 3 miles) is as follows : 


Be eS ee a ee jms Oe te cae on -—— aad <5 


iL: further certify that no. part of the land to be. reserved. under this application a: . : oe 


a is or. will be. fenced; that the same shall be kept open to the free. use of any ~~ ae ae: 


. "person desiring. to. water animals of any: kind; that the land will not be: used - 
Or any ee mee the watering of stock ; and that the land i is ‘not, by. reason. 


soe : State of es et 
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: “of its. proximity: to other. lands reserved fons reservoirs, “excluded. from reserva- 7 
ee tion by the regulations. and Tulings of the Department. ou 


oo a Ee. water of said:reservoir will cover an area of ee acres ae of, | 
: section fees in township 2 2 Or range aere said lands; the capacity 4 
of the reservoir will be ete = aie gallons, and the dam will be ..---- feet’ 
| high. | The source of the water for said reservoir 18-6 tse | 


wn Ss nn ee ee er tte eee 


oh and there are no. streams: or springs within 2 miles of the land to be reserved 


except. as follows: i-_-_- oes eee eee ea et kay AE A nee RE _ 

: ‘The applicant has ‘fled no other declaratory statements under this act ‘except < 
oP ae eallows | a wes ee a a te 

_ No. ce a cee ee land: office ¢ area to be reserved ~ao-- acres. 
— No, --- 8) 22 news a----24.- Jand office area to be reserved _-_-=— acres. 

© NO, -nony.p---- en e-L 2 ___.. land office area to. be reserved .--2-- acres. 

ot (NOs aatiapuecte ata hes land. omee area to he reserved wien s) ACRES,” 

el Lui... acres, of which Nos. ---- are located in said county. 


— .. And I. further certify. that it is the bona fide purpose and intention of. this 
applicant: to construct and complete said. reservoir. and maintain. the same in 


a accordance with: the provisions of said act of Congress and such. regulations as 7 


are or. may be prescribed thereunder. 4 


[SEAL OF cOMPANZ |) rae eS es po ee 
_ Attest > a MR ek hee oe met te nn Sere enna ee 
: Bs Se °, 4. 88 foe ee Te Rg | Seer retary. 
ine “State of se tex Es | | | 
3 unt of eee 8. 


te, Geeta seo ee ee , being ‘duly: sworn, , deposes and says ie. the 
| statements herein made are true to the best of: his knowledge and belief. 


Se te a ty ee Ne ee ee 


te Seg Subseribed + and s sworn’ to before me this ae fing ee pene ae | 
YW otary Public. 
Lana Oftice at - RNC pape fo epee ees ee a : - 
a as a ay, 19. 
‘I, bas ee ropiater of the land office, do hereby. certify 


= ‘that the foregoing application is for) the: reservation of lands: subject thereto gt 
under the provisions of the. act of. J anuary 13, 1897; that there is no prior valid 


| adverse right to the same ; and. that the: land is not, by reason. of its ‘proximity 


"to other. lands reserved for reservoirs, excluded from reservation by the regula- 7 


= tions and ruling’ of the Department. 
Fees, $ paid. | 


Register. 
“(orm 8) 


eoenty of wane nena cage — 


ea ee ee er ee ey 


ee being duly sworn, | SAYS that he is the’) person 
ee who was employed to make. ‘the survey of a reservoir. covering an area of ears en 
ie ACFeS, . the. initial point of the. survey being Re Gee ae 
es {here describe as required by, regulation da), ‘said reservoir having. been: con- | 
ea Se upon” the aes ae eee eae quarter. of the a quater of section e. 
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Si aid , township ree aeA range oa sats eriadiial: meridian, as “proposed 7 
by. reservoir declaratory statement No. ~_--, which. was filed in the local land ~ 


~~ office at. et eae under, the provisions of the act of January 13, | 


act. of , anupay. 4 13, 1897 oi Siat. 84). 


1897 (29 Stat. 484); that the said survey was made on the -_....'day of 
: , 19. that the dam: and. all necessary ‘works have been constructed. 


ina substantial manner ; that the reservoir has a capacity: of See eee gallons, . e ; _ 


and at the time of said survey. contained’ aera gallons of . water, ) 
_ Subscribed and sworn to before | me > this w-ao+ day. of fas an 


hf Se a wi re re ec a es ep ee ts is es a 


N oy Public. 


| (Form 9) | : ; | fa 
L Cee eee ie do hereby certify’ ‘that Li; am the beskiacne 
of the oaees desea es COMPANY which filed (or that Iam the . 
person, who filed) reservoir declaratory. statement No. __-.. in the local land office: sass a 
at a eee oo ee em that the reservoir. proposed to have been constructed. 
upon. the _----__----_ quarter’ of the. ie se quarter. of section ety ee 
aba township elles TONMO ikon principal meridian, covering an area of 
piemaene a: , acres, the initial point | of the survey being” a a eee 


- (deseribe as in form 8); that the dam and all necessary works: have been con-.-. “ | a 
structed. in a substantial manner. in. good. faith in. order that the reservoir may |. 


“be used and. maintained for. the purpose, and in the manner prescribed by. the 
said act of. January 13, 1897 (29° Stat: 484), the provisions: of which have been ae 
and. will be complied: with in all. 1 respects. on, ier sate ) oe ge ts 


¢ 


fens OF + conan} Me Be eer iea? , 
: | rare ae oe “President ada Company. 
oR Attest: 
Seoretary. 
| (Porm10) 
State a Rene ee ree Lesteg <8 " ae : ’ 7 
7. County Of -—— nnn nanny BBE ow “ee ot 
GT gee ai bi ecaue,’ Deis duly sworn, deposes and says. that: he oo 
7 the president of the ee eee et company which filed’ (or See 
that he is the person: who filed) reservoir declaratory statement No. Soo, inthe...) 
local land office at -_--_.---_----.___-_ ; that the reservoir constructed in pursu-~ 


“ance. thereof, as heretofore certified, has been kept in repair ; that the water: has. ~~ | 
~~ been kept: therein to the extent of not: less. than ee gallons during the | 


entire calendar year of 19_~ ;. that neither the reservoir nor any part: of the. land. E foal 


~ reserved for use. in conection therewith is or has. been. fenced during said years; 


_- and. that the'said company has in all things complied with the provisions of | the: ae 


"Subscribed and sworn to before me this cea day of 
Lama] | 3 eae alae y 


oer en wa ej iB 


a Noa Public. wae 


ae IB = ao 
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| Statutes | 
TRAN SFER BY HOMBSTEADER OF LAND FOR ‘RIGHTS- _OF-WAY 7 


2 Section. 2288, United States Revised Statutes: : 


ce bona . fide settler under the. homestead, OF. other ‘settlement’ law, shall | 


have the right to transfer by warranty against lis own ‘acts any: portion of his’ 


claim for church, ‘cemetery, or school. ‘purposes, or for the right-of-way of rail- 

~ Toads, telegraph, telephones, canals, reservoirs, or ditches for irrigation or drain- _ 

age across it; and the. transfer for such public’ purposes shall in no way vitiate 
-. the right: to complete and perfect the title to his hata ieee? by act of 


 Mareh 8, 1905.) 


VESTED: AND ACCRUED WATER: RIGHTS 


“Section 2339, United Giatas Revised Statutes: 


; Whenever, by priority of. possession, rights to the use of water for mining 
| agricultural, manufacturing, or other pur poses, have vested and accrued, and the = 
same are recognized and ackuowledged by the local customs, laws, and the de- 

; cisions of courts, the possessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right: -of-way for the construction of 

ditches and canals for the purposes herein specified is acknowledged aid’ con- 


firmed ; but whenever any person, in “the. construction of any ditch or canal, ° 


injures or damages the possession. of any settler on the public domain, the par ty 
committing such injury or gangs shall be liable to the DBE injured for Such 


injury or damage. 7 


"RESERVATION IN PATEN TS OF RIGHTS- OF- Way 


Section 2340, ‘United States Revised Statutes: 


All patents granted, or preemption or homesteads allowed, shall be subject ‘to 
any vested and accrued water rights, or rig hts to ditches and reservoirs. used in. - 
~ connection. with such water rights, . as. may have been acquired under or recog: 
nized by the preceding section. . 2 

The act of August 30, 1890 (es Stat. L. arisen), among other things, - 
provides: | ; | i 

_ That in all pa teuits fon lands here Hey einen: up ander any of the land laws of 
- the United States or-on entries or claims validated by this act west: of. the one- 

; hundredth meridian, it shall be expressed that there is reserved from the lands " 
in said. patent described, a right-of-way thereon for ditches or canals. coh- 
structed by the authority of the United States. vied 


CAN AIS, DIT CHES, AND “RESERVOIRS FOR IRRIGATION 


= ‘een 18 ei the act of March: 3, 1891 (26 Stat, 1095), as ended: - 
| i the acts of March 4, 1917 ( 39 Stat. ne and May 28, 1926 (4s Stat, oe 
668), reads as feliowars - eas | aa 
| That the right-of-way through the - able’ lands and reservations of the. United a ; 
States is. hereby granted to any canal ditch company, ir rigation. or: drainage: -dis- | 


- trict for med for the purpose of irrigation. or drainage, and duly organized. under _ 
‘the laws of any State or ‘Territor yy la which shall have filed, or may hereatter 
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file,. with the ee of: the fnew a“ copy of its articles of. ancoenonation: or, 
if not.a private corporation, a-copy: of the law under which the same is formed. 
and due proof :of its organization. under the same, to the extent of. the ground 

- occupied by the water of any reservoir and of any canals:and laterals and fifty. 
‘feet on each side of the marginal limits thereof, and, upon presentation of. satis- 
factory. showing by. the applicant, such additional right- of-way as the Secretary | 
‘of the Interior may deem. necessary for. the proper. operation and. maintenance 


of said reservoirs, canals, and laterals; also. the right to take: from’ the public mn: 


lands adjacent to the line of the canal or ditch, material, earth, and. stone neces- 
_ gary for the construction of. such canal or ditch: Provided, ‘That no: such. right- 


of-way shall. be so located as to interfere with the proper occupation by the. _ 


' Government ef any such reservation, and all maps of : location shall: be ‘subject. 


to the approval of the department of the’ Government having jurisdiction of such’: - 


_ reservation; and the privilege herein granted shall not be constr ued to interfere | 
“with the control of water for irrigation and other at at under. P anthority: of 
the respective States or Territories. : | 


* Sections 19, 20, and 21 of the ace of Mar ch 3, 1891, read as follows: oo 


_ Src. 19. That any Candi or ditch company desiring to. secure ‘the benefits: of - 
‘this act shall, within twelve months after the location. of ten miles of its canal 
if the same be upon surveyed lands, and if upon uusurveyed lands within twelve 
_ months after the survey thereof. by the United States, file with the register of 


‘the land office for the distriet where such land is located a map of its canal or 


ditch and reservoir; and upon the approy ‘al thereof by the Secretary of.the In- . 

terior the same shall. be noted upon the plats in said office, and thereafter all. 
such lands over which such rights- -of-way shall pass shall. be disposed of subject 
— to such right-of-w fay.. Whenever any person, or ¢ corporation in the construction ’ 


| of any canal, ditch, or reservoir injures or damages the possession - of any settler ; 


on. the, public. ‘domain, the party committing such injury or damage shall | be 
liable to the party : injured for ‘such. injury or dainage. | | . 


SEC. 20, That the. provisions of this act shall apply to all canals, ditches, or — 


reservoirs heretofore or hereafter constructed, whether constructed by corpora- ne 
tion, individuals, or association of individuals, on the filing of the certificates and 
maps herein provided for. If such ditch, canal, or reservoir has been or shall 


3 ne constructed by an individual or association of individuals, it shall be sufficient 


for such individual or association of individuals to file with the Secretary of the | 
Interior and with the register of the land office where said land is located, amap 
of the line of such canal, ditch, or reservoir, as in case of a corporation, with the 
name of the individual ‘ower OF owners thereof, together with the articles of 

association, if any there be: Plats heretofore filed shall have the benefits of this 

act from the. date of ‘their filing, as though filed under it: Provided, That if any 
section of said canal or ditch shall not. be completed within five. years after the 


location of said section, the rights herein granted shall be forfeited as to.any 


uncompleted. section of said. eanal, ditch, or reservoir, to the extent that the 
“same is not completed at the date of the forfeiture. pea 
| Sec. 21. That nothing in this act shall authorize such canal or diteh company 
“to occupy such right-of-way except for the purpose of. said canal or ‘ditch, and 
‘then only so far as may be Necessary for the constr uction, maintenance, ; and care 
of said canal or ditch: 


Section 2 of the act: of May LL, 1898 (30 Stat, 404), provides: 


That. rights- _of-way for’ ditches, . canals, or reservoirs heretofore or hereafter: | 
approved under the pr ovisions of sections eighteen, nineteen,. twenty, and twenty- ie © 


one of the act entitled “An: Act to epee timber- eulture ame, and for other ay 
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Aes Ae aaa approved: March, third, eighteen Gidea and ninety- one, jay be used 


_ for purposes of a public nature ; and said rights- of-way | may be used for pur-. 
: ‘Poses of water transportation, for domestic purposes, or-for the Merclonent, of .. 
pony as suey. to the main purpose of ues : 


| CARETAKER s BUILDIN G. SITES 


“The act of March 1, 1924. (41 Stat. 1194), senile 7 


That in’ addition to the ‘rights-of- way granted by. sections 18, 19, 20, ana 21. 
of the act of Congress entitled “An act to repeal timber-culture laws, and: for 
_ other purposes,” approved March 8, 1891 (Twenty-sixth Statutes, p. 1095), as’ 

amended by the act of Congress entitled “An act to amend the irrigation act of 


March 8, 1891. (Twenty-sixth Statutes, p. 1095, sec. 18), and to amend section 
2 of the act of May 11, 1898 (Thirtieth: Statutes, p. 404) ,” approved March 4," 


1917 (Thirty-ninth Statutes, p. 1197), and, subject to the conditions and re- 


_ gtrictions therein contained, the Secretary of the Interior is authorized to grant 


‘permits. or easements for not to exceed five acres of ground adjoining the right- 


| of-way at each of the. locations, to be determined ‘by the: Secretary of the In-"* | 


_ terior, to.be used for the erection thereon of dwellings or other buildings or 
corrals for the convenience of those’ engaged in the care and management of the 
_ works provided for by- said acts: ve ovided, That this act shall not. apply to 

dands within national: forests. a Se ae | a 


-STOCK- WATERING RESERVOIRS - 


The act ‘nial Je anuary 13, 1897 (29 Stat. 484), gntitled “An aes | 
| providing for the location: and purchase of . public: erst for 3 reservoir | 
~ sites,” is as follows: - ca | : 


Be it enacted by the Senate and ree ouse of Representatives of, the Unit ed States | 


SP of America in Congress. ‘assenvdled, That any person, livestock - company, or trans- 


portation corporation engaged in breeding, grazing, driving, or transporting 


. livestock may construct reservoirs upon unoccupied public. lands of the United — 


States, not miner al or otherwise reserved, for the ‘purpose of furnishing water 
to. such livestock, and shall have control of such reservoir, ‘under regulations. . 


. prescribed by the Secretary. of the Interior, and. the lands: upon which the same. 


vis constructed, not exceeding one hundred and sixty acres, so. long as such 
reservoir -is maintained. and . water. kept ther ein for’ such purposes: Provided, 


. . That such reservoir shall not be fenced and shall be open to ane free use of any 


person desiring. to water animals of any kind. | 
Sec. 2. That. any person, livestock. company, or corporation desiring to avail 


“e themselves ‘of. the provisions of this act shall file a declar ‘atory statement in the 


United States land office in the district where the land is situated, which’ state- 
ment shall describe the land where such reservoir is to. be or has been con- 


structed ; shall state what business such corporation is. engaged in; specify the 


capacity of the reservoir in gallons, and whether such company, person, Or cor- 
. poration. has filed aN other reservoir sites within the same county and if SO,. 


bow many. 


Sic. 38. That at. any ‘time ae the acumpistion: of Sach’; reservoir or reservoirs. 7 
which, if not ‘completed: at the date of the passage of this act, shall be con- 
_ structed. and ‘completed within two years after’ filing ‘such. ‘declaratory State- 
- ment, such person, company, or corporation shall have the same accurately sur- 
& ‘veyed, | as hereinafter provided, and shall file in the United States land ome in 
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vee the district in. which such reservoir. is: Nocatel a map or plat. showing. the Nbede. 
tion of such’ reservoir, which map or plat shall be tr ausmitted by the register 


. and receiver. of said, United States land office. to the Secretary of the Interior. -_ 


and: approved. by him; and. thereafter such land: shall be. reserved. from sale. by 
the Secretary | of the Tnterior SO. long as. such reservoir is PE in Perey and. 
water kept therein. 

SEC. 4 That Congress may at. any time amend, _ alter, or repeal this: ‘act.- 


FENCING STOCK- WATERING RESERVOIRS: 


- action 1 of thes act of J. anuary. 13, 1897, as amended by the act tof 7 
7 March 3, 1923, (42 Stat. 1487), provides: | 7 


‘The: Secretary. of. the Interior, in his discretion, ‘under such. rules, regulations, 


| and conditions as he may prescribe, ‘upon: application. by such person, company, on eB 


. Or corporation, may grant permission to fence such reservoirs in order. -to- pro- - 


tect livestock, to. conserve: water and to preserve its quality and conditions : 
Provided, That such reservoir shall. be open to the free use of any person ‘desir- | 
ing to water. animals of. any, kind; ‘but..any fence. erected under. the ae ae 
hereof shall: be immediately. removed. on the order of the Secretary. | 


TELEPHONE AND TELEGRAPH LINES, PIPE LINES, WATER PLANTS, ETO. 


~The. act of F ebruary 15, 1901. (31 Stat. 790), is as follows: 


. Be it enacted by the Senate and House of Repr paintings of the United’ iies 
of America in Congress assembled, That the Secretary of the Interior ‘be, and 
hereby. ‘iS, authorized: and’ empowered, under general regulations to be fixed by 
him, to permit the use of. rights-of-way through the public. lands, forest, and other 
reservations of the United States, and the Yosemite, Sequoia,. and. General Grant 
National. Parks, California, for electr ical plants, poles, and lines for the genera- 
tion and: distribution of electrical power,. and for telephone and. telegraph pur- | 
poses, and: for. canals, ditches, pipes, and pipe lines, flumes, tunnels, or other 
water conduits, and for water plants, dais, and reservoirs used: to: promote 
irrigation or mining or quarrying, or: the manufacturing or. cutting: of. timber 


or lumber, or ‘the supplying of water for domestic, public, or any other beneficial a 


| uses to the extent of the: ground oceupied by ‘such canals, ditches, flumes,. tunnels, . 
reservoirs, or other water conduits or water plants, or electrical or other. works, 
| permitted hereunder, and not: to exceed fifty feet’ on each: side of the marginal 
- jimits. thereof, or not to exceed | fifty feet on each side of the center line of such 
pipes ‘and. pipe lines, electrical, telegraph, and telephone lines and poles, by any 
citizen, association, or corporation of the United . States, where it is. intended. . 
by. such to exercise the use permitted hereunder or any one or more of the - 
purposes herein named: Provided, hat: ‘such permits shall be. allowed withia . 
or through any of said parks or any forest, military, Indian, or other reservation - 
only upon the approval of the chief: officer of the department under whose super-_ 
‘vision such park or reservation falls and. upon a finding by him that the. same 
“Is not incompatible. with the public interest: Provided further, That all ‘permits | 
given: hereunder for telegraph and telephone purposes shall be ‘subject. to. the 


7 provision. of title sixty-five of the Revised Statutes of the United States, and 


oe amendments anerets, regulating rights-of-way for telegraph companies over the: 


(41 Stat. 1063), as amended. 
ms 219 3897-—-39—vUL. 56——38 


“2 These acts have hack. superseded in pas by the Federal Power Act of Jure 10, 1920 _ 
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public domain: And provided further, That any. permission given: by the Secre- 
tary of the Interior under the provisions of this act may be revoked by him 
or his successor in his discretion, and shall. not be held: to confer any pene or 
easement, or interest in, to, or over. any public land, reservation, or park... 


The act of March 4, 1911 (86 Stat. el _——— among other — 
a things, as follows:* a 


‘That the head of the department having jurisdiction: over the lands be, aud 
he hereby is, ‘authorized. and empowered, under general regulations to be fixed 
by him, to grant. an easement for rights- of-way, for a. period not exceeding fifty 
years from the date of the issuance of such grant, over, across,:and upon the 
7 public lands, national forests, and reser vations of the United States for electrical | 
poles and lines for the tr ansmission and distribution of electrical power, and fur - 
- poles and lines for telephone and telegraph purposes, to the extent of twenty feet 

cn each side of the center line of such electrical, telephone, and telegraph. lines — 
7 and poles, to any citizen, association, or corporation of the United States, where — 
it is intended by such to exercise the right- of-way herein granted for any oxe 
er more of the purposes herein named : Provided, That such right-of-way shall 
be allowed within or through any national park, national forest, military, | Indian, | 
or any other reservation only upon the approval. of the chief officer of the depart- 
_ - ment under whose supervision or control such reservation falls, and upol a 

_ finding by him that the same is not incompatible with the public interest: Pro- 
vided, That all or any part of such right-of-way may be forfeited and anuulled | 
by declaration of the head’ of the department having pends over ie lands 
for non-use for a period of two years or for abandonment. 

‘That any citizen, association, or corporation of the United States to shoul | 
there has heretofore been issued a permit for any of the purposes specified . 
herein under any existing law may obtain the benefit of this act upon the 
same terms and conditions as shall be required of citizens, | associations, or 
| corporations hereafter. making application. under. the provisions “of this statute. 


DAMS, RESERVOIRS, “WATER PLANTS, DITCHES, CANALS, ETC., IN NATIONAL 
| FORESTS FOR MINING OR MUNICIPAL PURPOSES 


| ‘Section 4 of the act of Congress mppoted February i; 1908 
Stat. 628), reads as follows: — - 


- - That rights- of-way for the construction and maintenance of dams, reservoirs, 
- water. plants, ditches, flumes, pipes, tunnels, and canals, within and: across the 
forest reserves of the United States, are hereby granted to citizens and corpo- 


rations of the United States. for municipal or mining purposes, and for the pur- - 


poses of the milling and reduction of ores, during the period of the beneficial. - 
ise, under such rules and regulations as may be prescribed by the Secretary of — 
the Interior, and subject to the laws of the State or Territory in which said 


reserves are meeprrely situated. 
“'TRAMROADS, LOGGIN G, AND OTHER ROADS ; 


phi act of AL anuary PA, 1895 (28 Stat. 635), provides as follows: * 


Be it enacted by the Senate and House of Representatives of the United States 


. of America, an EL ONGTEee agsembied, That the aimee. of the Interior be, and 


_ 8 These acts have been superseded in part. by. the Federal Power Act of J une 10, 1920 (a 


| Stat. (1063), as amended, 
-4# This act has been mu Derecded « in part by the act of February 15, 1901 (31 Stat. . 700). 
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hereby is, authorized and empowered, ‘under. the general regulations to be fixed . 
by him, to permit the: use of ‘the right-of-way through. the public lands of the | 

United States,.not within the limits of any park, forest, military, or Indian 
reservation, for tramroads, canals, or reservoirs ‘to the extent of. the ground _ 
- occupied by the water of the canals and reservoirs and fifty feet on.each side ; 

of the. marginal limits: thereof, or fifty feet on each side of the center line: of | 
the tramroad, by any citizen or any association of. citizens of the United States: - 
engaged in the. business of. mining or quarrying or. of cutting timber and | 
oe manufacturing. Tumber. a ss 3 < § i Poa . 


HIGHWAYS AND ‘MATERIAL SITES. 


ation 7 of the att of November 9, 1921 (42 Stat. 212), provider: : 


That. it the. Secretary of Agriculture determines that any part of the. public. . 
lands or reservations of. the United States is reasonably necessary for the right-. 
of-way. of any highway or forest road or as a source: of ‘materials for the con- 
struction or maintenance of. any such. highway or forest road adjacent to such - 
lands or reservation, the Secretary of Agriculture shall file: with the: Secretary. of ~ 
the department supervising the administration of such land or reservation a 
map ‘showing the portion of such sane or reservations which i is. desired to 
- appropriate. 

_ If within a period of. four months after such 1 filing the said. Secretary shall not 
| have certified to the. Secretary of Agriculture that the proposed appropriation of 
such land or material is contrary to the public interest or inconsistent with the 


purposes for which such land or materials have been reserved, or shall have . : 
agreed to the- appropriation and transfer . ‘under conditions. which he deems - a 


— necessary for the. adequate protection and utilization of the reserve, then such . 

_ tTand and materials may be. appropriated and: transferred to the State highway — 

ee department for such purposes and subject to the conditions so specified. Du 
If at any time the need for any such lands or materials for such purposes shall. 

no ‘longer exist, notice of the fact shall be given by the State highway depart- 
ment to the Secretary of Agriculture,.and such lands or materials shall imme- | 

diately revert to. the control of the peeeroery of the an tment from which they ; 

_ had been auprounateds . 


OIL AND GAS PIPE LINES. 


; Section 28 of the act of ‘February 25, 1920: (at Stat, 437), “2 2 
amended by the act of August 21, 1935 (49 Stat. 674), and on 29 | 
of said act read as follows: | oa oe 


Src. 28, That. rights-of-way. through | the: ahiblie lands, including the forest re- 
| ‘serves of the United States, may be granted by the Secretary of the Interior for 
| pipe-line purposes for the transportation: of. oil.or natural gas to any applicant — 
possessing the qualifications provided in: section 1 of this act to the extent of the | 
ground occupied by the said pipe line and twenty-five feet on each side of the | 
same under such regulations and conditions as. to sur vey, location, application, . 
and use as may be prescribed by the Secretary of the Interior and. upon the . 
express condition that such pipe lines. shall be: constructed, operated, and main- | 
tained as common carriers and shall accept, convey, transport, or purchase With- — 
, out discrimination oil or natural gas produced from Government lands in the 
= vicinity of the pipe line in such proportiohate amounts as the Secretary of the 
Interior may, after a. full hearing, | with due notice HELE CE to the. interested 
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: sects: and a proper r finding of facts, determine to be Teuwona ble: Provided, That - 2a 


the. Government shall in express terms reserve and shall provide in every ‘lease: . 
—of of lands hereunder that .the lessee, assignee, or beneficiary, .if. owner, or 

operator or owner of a controlling interest in- any pipe line or of any company | 

operating the same which may be operated accessible to the oil derived from - 
lands under such lease, shall at reasonable rates and without discrimination | 
| accept aud convey the oil of the Government or of any citizen or company not . 
the owner of any pipe line operating: a lease or. purchasing. gas or oil. under the _ 
provisions: of this act: Provided. further,. That. no right- -of-way shall hereafter be © 
granted over said lands for the transportation of oil or. natural gas except under 
-and subject to the provisions, limitations, and conditions of this section. | 


Failure to comply with the provisions of this section. of the regulations and 


couditions: prescribed by. the Secretary of the Interior shall -be ground for for- 
feiture of the grant by the United States district court for the district in which 
of the property, or some part thereof, is located in an appropriate proceeding. 
a ‘SE, 29; That any permit, lease, occupation, or use. permitted under this act 
Shall reserve to the Secretary of. the Interior the right to permit, upon ‘such 
terms as he may determine to be just, for’ joint or several. use, such easements 
or rights-of-way, including easements in tunnels upon, through, or in the lands: 
leased; occupied, or ‘used, aS may be necessary ‘or appropriate to the working of - 
the Same, or of other. Jands’ containing the deposits described in this act, and 


the treatment and shipment of the products thereof by or under authority of. the _ 7 
Government, its lessees, or permittees, and for other public purposes : Provided, Uae oa 


| That said Secretary, in his discretion, in making any lease under this act, may — 
. reserve to the United States the right to lease, sell, or otherwise dispose of the. 
-surface of the lands embraced within such lease under existing law or. laws 
hereafter enacted, in So far as said sur face.is not necessary for use of the lessee _ 
in extracting and: removing the. deposits therein: Provided further, That if such | 


reservation is made it shall be so determined before’ the offering of such lease: 


; And provided further, That the said Secretary,. during the life of the lease; is 
authorized to issue such cons for as herein Bae ‘to ak reserved. i 


‘TRAN SFER OF. RIGHT- OF-WAY FOR ‘HIGHWAY PURPOSES . 


Sateen 16 of the act a November 9, 1921 (a2 Stat. 212), reads as — 
follows: | | 


a That for the purpose of this act the consent of the. United States is’ hereby . a - 
given to any railroad or canal company to convey to the highway depar tment of ... 


any. State any part of its: right- -of-way or other property i in that State aca? 
by grant from the United States. — * 


- The act. of May 25, 1920 (41 Stat. 621), reads as follows: 


“hat all railroad. companies to which grants for rights-of-way fiueh the 
public lands have been made by Congress, or their ’ successors in interest or ~ 
assigns, are hereby authorized to. convey to any ‘State, couuty, or municipality 
any portion. of such right-of- -way to be used as a public highway or street: 
Provided, That no such conveyance shall. have the effect. to diminish the right- 
of- way of such railroad company | to a less. width. than. fifty feet on each’ side. 
of the. center of. the main track. of ‘the railroad as, now established and 


maintained, — 
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_ ABANDONED RATLROAD. RIGHTS-OF-WAY 


Ry The. act oe March: 8, 1929 (42 Stat. 414), to provide for: the spo. : 
. sition: of abandoned railroad rights- -of- “way, reads as follows: 3 | 


That whenever. public lands of the. United States have. been | or may pe , 
granted to any railroad company for use as a. right- -of-way for its. railroad or 
as sites for railroad. structures . of any. kind, and. use and occupancy of said _ 
| lands for such ‘purposes has ceased or shall hereafter cease, whether ‘by for- 
a feiture or by abandonment ‘by said railroad company declared or decreed by a. 


oe court of. competent jurisdiction or by act of Congress, then and thereupon all 


right, title, interest, and estate of the United. States in said lands shall, except 
. Such part thereof as may be embraced in a public highway legally established 
within one year after the date of said decree or forfeiture or abandonment, be 
: transferred to and vested in any person, firm, or corporation, assigns, or suc-. 


‘cessors in title and interest to. whom or to which title of the United States. may. 7 


‘have been. or may be granted, ‘conveying | or purporting. to: convey the whole of ; 
the legal subdivision. or subdivisions traversed or occupied by such railroad or | 
‘railroad. structures of any kind as aforesaid, except lands within a municipality | 


the title to which, upon. forfeiture. or abandonment, as. herein provided, Shall. 
-. vest in such municipality, and. this by virtue of the patent. thereto aud without 


- the necessity. of: any other or further ‘conveyance or: assurance of. any. kind or: 
nature whatsoever : Provided, ‘That this act shall ‘not affect conveyances ‘made 
by. any railroad company of. portions of. its right-of-way if such conveyance be 
_ among those which: hare. ‘been or: may: “hereafter and before such. forfeiture or. 
. abandonment be: validated and confirmed by any act of Congress; nor. shall 
- this-act affect. any public highway now =.on said. right-of-way : Provided further, 
That the transfer of such lands. shall be subject to and contain reservations in 
favor of the United States of all oil; gas, and other minerals in the land so 
transferred and. i conveyed we the ae to: prospect ag mine, and remove same. 


RESERVATION or RIGHT-OF- WAY FOR FEDERAL IRRIGATION PURPOSES ie 


“Subsection “py of the act of December 5, 1924 @ Stat. 67 27 i 
- reads as. follows: 


That. where, in the opinion of the Secrétaiy; a “dene otsyay or éasemeiit of | a 


. any kind over public land is required in connection’ with a project, the Secretary. 
-may reserve the same to the United States by filing in the General Land. Office — 
and in the appropriate local. land office, copies of an instrument giving a descrip- 


tion of. the right- of-way Or. ‘easement | and notice that the same is reserved to | 
'. the United States for Federal irrigation purposes’ under this section, in which | 
~ event entry for such:land. and the patent. issued therefor. shall be subject to the — 
. right- of-way or easement. so. déseribed in: such. instrument ; ‘and reference to each. 
“such instrument shall. be made in the appropriate tract books and also in the 2 


| paitenit.: 
| --RIGHTS- oW- WAY WITHIN GRAZING DISTRICTS 


“Section 66f the act of Ju une 28, 1934 (as Stat. 1269), sends, in part, _ 


a | as follows: : 


~ “Nothing herein oukaied shall restrict. the sGauiaign ’ panting. or use of te 
: permits of rights- of-way. within grazing districts under existing law; or ingress 
or egress . over the public lands | in such districts oe all DEODEE: and em 
purposes ; | * yi 
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"REINDEER. GRAZIN GALASKA 


- [Cireular No. -1138a] . 


Unrrep Snares DEPARTMENT OF THE teas | 
GENERAL Lanp OFFICE, _ 
May 26, 1938. 


1. ‘Btatutory mithority. _The act of March 4, 1927 (44 Stat. 1452), 
- authorizes the Secretary. of the Interior to ence: public lands in | 
Alaska for. grazing reindeer and other animals on the public lands of ~ 
Alaska. Section 14 of the act of September 1, 1937 (50 Stat. 900), 
authorizes the Secretary. of the Interior, in order to coordinate the 


: use of public lands in Alaska for grazing reindeer,. to regulate the | 


grazing of reindeer upon said lands. It authorizes him, in his dis- . 
cretion, to define reindeer ranges and to regulate the use thereof for. 
grazing reindeer, to issue reindeer grazing permits a and to issue rules 
and regulations to carry into. effect t the poss of said section of 


~ the act. 
2, No reindeer Teases to issue under the act of March 4, 1927 ae 


view of the provisions of section 14 of the act. of September 1, 1937, 


- no-reindeer leases will issue under the act of: March 4, 1927, nine the 


date of this circular, and the grazing of reindeer in Alaska. will beerie « 


governed by the act e September 1, 1937, and the rules and peut ae 
tions that may be promulgated | thereunder. i 

8. Cireular No. 1138 as amended by Circular No. 1208, Gienaen = 
In accordance with the foregoing, Circular No. 1188 as amended by 

Circular No. 1203 is hereby amended by substituting for sections 3 

7 and 4 thereof the following: © | = 
3. After. the establishment of a grazing district, applications for leases may 

be filed in the proper district land office. Se caaaraaae should be filed in. 

duplicate. 


(a) After a serial auniber: has Been’ alone by the Register of the district: a 


- land office to an application for a lease, one copy will be forwarded to. the Com-. 
missioner of the General Land Office and one to the Office of the Division of 


a Investigations, at: Anchorage, Alaska, each copy to be. eceomenaied RES a status. . 


report. 
(0) Applications for leases rte conform substantially to. the Pon 4-469: 


4. The Special Agent in ‘Charge will cause an investigation to be 


—. made of:all applications to lease for grazing purposes and report to 


the General Land Office as to the livestock to be grazed on the land; 
as to the carrying capacity of the areas sought; as to the i improve- 
ments, if any, existing thereon; as to their use and occupancy and as 
_to the feasibility of granting the lease applied for. Recommendation 
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as hou As be made as to what rental. should be. chia. and d whether os 


such charge should be deferred for any particular period. | 
| a _FRep W. JOHNSON, - 
7 | Commissioner. 7 
“Approved 7 * 7 " 
Oscar L. Cates 
Assistant pcan 





PUBLIC SALE APPLICATIONS: FOR LANDS IN GRAZING DISTRICHS - 


ESTABLISHED UNDER AUTHORITY OF THE TAYLOR ‘GRAZING - 


_ACT—CIRCULAR No. 684 AMENDED — 
[Ctreular No. 4447 is 


Uni Srams Derarruanr OF THE INTERIOR, 
| ‘GENERAL Lianp OFFICE. 


an | Circular N O. 684, dja ‘Neweuber 23, 1934, which indicates that. as 3 


| public sale applications must be. restricted to tracts of unreserved. | 
| public lands, Is hereby amended by adding thereto the following: 


Public Sale Applications for Lands in Grazing Districts Established -_ 
| Onder Authority of the Taylor Grazing Act 


99, ce authority. —Section 7 of the Taylor Grazing hee of . 
Novenbe! 96, 1984 (48 Stat.. 1269), as amended. by section 2 of the 


act of June 26, 1986 (49 Stat. 1976), authorizes the. ‘Secretary of the 
_ Interior, in his discretion, to examine and classify any lands within _ 
@ grazing district, established under authority of said act, which are 


more valuable or suitable for any other use than for the use provided 


_ for under. said act, and to open such lands to entry, selection, or 


location for disposal: in accordance with such classification under 


an applicable public land laws. On April 4, 1938, the Department con- 


‘strued the said section. as authorizing the Secretary of the Interior to. 


classify lands within a grazing district for disposition at public sale... os 


30. Action on applications. Applications for public sales of lands : 


| ’ in grazing districts, made under authority of the appropriate public 


sale:law- and said section: 7:of the: Taylor Grazing Act; as amended,. 7 


must be accompanied by petitions for classification, as required by | 
~ Circular No. 1853... Such applications and petitions, when received. 
by the. register, will be acted upon by him in accordance with in- _ 
_. structions contained in ‘said circular. If the Division of Grazing 


shall report as to the land applied for that there is no objection to 
the classification and opening, the General Land Office, through the | 


-Division of Grazing, will vecommend the classification of the land | 
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oct to the Secretary of the Interior. If and. hea the fends is Bile oa a 


ax, for disposition at ee 2 the usual public sale procedure will be - - 


followed. | 
8. Applicant ‘peal not secure ee right 0 f entry _-An re 
cant for the classification and public sale of lands in grazing districts 


> will not. secure a preference right.of. ener. ey reason of. the filing of 7 7 


the enon and Pe | 
= | Fup Ww. J OHNSON, | 
RR ee 4 Commissioner, 
| Approved June 2, 1938. 
ae  . ER. Cite oe 
G, i Director of Grazing. oe. 
_ Approved: June 14, 1938. ou . 
Oscar L. CHAPMAN, 3 
_ Assistant Secretary. 





AMENDMENT OF LEASE FORMS PRESCRIBED UNDER OIL AND GAS — 


REGULATIONS FOR THE PROTECTION OF LANDS: EMBRACED IN. 
A RESERVATION OR SEGREGATED FOR ANY PARTICULAR. teed no ace 


POSE, AND AS TO HELIUM PROVISIONS 


[Circular No. 1451] es 


Unrrep Sramns Derarroent OF THE INTERIOR, 
. pe. a iy. | GENERAL Layo Orrice. 
4 Provision ‘for. protection of lands embraced. in a reservation or 
segregated for any particular purpose. —Hereafter all leases issued — 


under the oil and gas leasing act of February 25, 1920 (41 Stat. 437), i ; 
as amended, and ‘regulations thereunder, for lands, embraced in-a . 


an reservation or segregated for any: ue DEnPOses will contain Ege 


a. = the following subsection : 


Reserved or . segregated. lanis.—If any ‘es the land included in this lease is 


: embraced in a reservation or ‘segregated. for any particular purpose, the lessee a 
» Shall conduct. operations thereunder in conformity with such requirements as. 


- may. be. made ‘by: the Secretary of the Interior for - the protection . and. use of fA eS 


the land for the purpose for which it was reserved or segregated, so far as may - 


pe consistent with the use of the land for the purposes of this lease, which = 


: latter. shall be regarded as. the dominant use unless otherwise Pee herein _ 


. or separately. stipulated. - 


2. Ou ond gas lease oe ee, as. ey heliuin 7 provisions -Sub- | 


section 8 (e) of the form of ‘lease prescribed by Circular No. 672 


a approved March.-11, 1920 (47 L. D. 487), and subsection 8 (d) of the | 
form of lease prescribed by. Circular No, 1386 approved May 7, 1936. 
Ape I. D. 02), which contain Provasone relative to the helium con: ' te 
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a tent. of any gas: re iaeed on lands ceibeaced in such leases, ‘are. 
| _ amended. to read as follows: | 


Helium —Pursuant to section 1 of the Act, and section 1 of the: act of Cone 


gical approved March 3, 1927 (44 Stat. 1387 ),:a8: amended, the lessor | reserves 


- the ownership and the right to extr act, under such. rules and regulations as shall -_ 
_ be prescribed by the. Secretary of the. Interior, helium: from all gas produced ‘under 
_ this lease, but the lessee shall not be required to extract: and save the helium for . 


| the: lessor ; in case the. lessor elects: to: take the’ helium. the lessee shall deliver Alls 24 


gas containing same, or: portion. thereof desired, to the lessor at any point on. the 


leased premises .in the manner required. by the. lessor, for the. extraction of 


_ the'helium in such. plant. or reduction works for that purpose as” the lessor a 
may provide, whereupon the residue ‘shall. be returned to the lessee with no 


- substantial delay in. the delivery of gas ‘produced from the well to the purchaser | | 


"38 _thereof: Provided, That the lessee shall not, as a result of the operation in this | 
paragraph provided for, suffer a diminution of value of. the gas from which ae 


the helium has been extracted, ‘or loss* otherwise, for which the lessee is not 
: reasonably compensated, save for the value of the helium extracted ; the lessor 
further. reserves the’ right to erect, maintain, and. operate any and all reduction 
works ‘and other equipment necessary for the extraction ° of helium on the 
pees leased. | 7 a 
Fre W. Je OHNSON, 
| Commissioner. 
Ty coneur: Ju une » 15, 1938. | 
-_ J OHN C. Pace, ~ 
Co ommissioner, peda of Reclamation. 


aa concur : ; June. 15, 19388. — 
aes W.C. Menbeneanr 
| Director, Geological Survey. aa 
"Approved: September 2 24, 1938. a 4 
— - KK. Bortew, 

scat Seoretary of ae Interion. 


“SURVEY. ‘AND “DISPOSAL OF INDIAN POSSESSIONS. IN” TRUSTEE a 
TOWNS. AND SURVEY AND ‘DISPOSAL OF NATIVE, TOWNS, In 3 
~ ALASKA | 3 : : 

“ [Circular No. ; 10820) 7 


“Unirep Srares DupaRrMcent OF THE Lwrenior, 

_ — a Tar Generar Lann Orerce, ; 

4 Siapiory. authority the. ace ‘of May 25, 1926 (44 Stat, 629), oe 

:, "provides for the town-site survey and disposition: of public lands set 

apart or ‘reserved. for the benefit of Indian or Eskimo occupants in. 

trustee town sites in Alaska and for the survey and epee cs the a 
lands occupied as. native towns or villages. | oes 


See Administration of Indian. possessions mM trustee towns. ui to as | 
Indian possessions in trustee town sites in Alaska established under. 
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| authority of section 11 of the act of March 8, 1891 (26 Stat. 1095), i 


and for which the town-site trustee has closed his accounts and been _ 


discharged as trustee, and. as to.such possessions: in other trustee 


town sites in Alaska, such person as. may be designated by the Secre~ 7 


tary of the Interior will perform all necesary acts and administer the 


- necessary trusts in connection with the act of May 25, 1926. 


3. Survey and disposal of Indian or Eskimo possessions ;—Where_ 


the matter of surveying and disposing of Indian or Eskimo posses- 


sions in trustee town sites is taken up for consideration, the town-site. - 
— trustee will submit a report to the Commissioner of the General Land 

_ Office, showing whether or not it would be of interest to the Indian | 
or Eskimo occupants of the land to extend the established streets and 


: _ alleys of the town site upon and across the tract, and whether or not _ 
- subdivisional surveys should .be made. The report will be examined — 


and considered ‘by the Commissioner of the General Land Office, and 


=. will be referred to the Commissioner of Indian Affairs for considera- — ; 


tion before tr ansmittal to the Secretary with appropriate recommen- 

dations. , 
Before ditoctny itis sur vey and depocsl of such Indian or makin . 

possessions under authority of the act of May 25, 1926, the Secretary © 


of the Interior will, determine whether or not.the Sane which issued | : 
for the town- site tract includes the tract: designated as “Indian pos-  — 


-sessions.”. If it does not, a supplemental patent will be issued, to ac- — 
company. the departmental order for survey and disposal. ee 
4, Sale of land for which restricted deed has issued —If the parties - 


| | to a proposed sale involving land for which a restricted deed has been — 


ssued under authority of the act of May 25, 1926, wish to have the 


= ae approved by the Secretary of the Interior, fhe. fact should first 


be submitted to the town-site trustee. Upon receiving information 2 
regarding any proposed sale, the trustee will make pack investiga- 


tion as he deems proper, and he. will submit a report to the Commis- 


sioner of the General Land Office as to the advisability of approving 


the proposed sale. The report will be examined by the Commissioner 
_of the General Land Office and. will be referred to the Commissioner 


_ of Indian Affairs for consideration before transmittal to the Secre- a, 
| = of the Interior with appropriate recommendation. _— 
5, Adminéstration. of native towns.—The trustee | for any and all 


: native towns in Alaska which may be established and surveyed under. 


authority of section 3 of the said act of May 25, 1926, will take such 


action as may be necessary to accomplish the objects sought to be ~ 
accomplished by: that. section...In any case in which he thinks it — 
would be of advantage to the Indian or Eskimo occupants to have the 


ar ands occupied and claimed by them n aunveyed: as town or village, he 
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“ehould bring the: matter to the attention of the Commissioner of the : - 


‘General Land Office with appropriate recommendation. | a: 

6. No payment, publication or proof required on an for native LS 
towns.—In connection with the entry of lands as a native town or 
village under section 3 of the said act. of May. 25, 1926, no payment 


need be made as purchase money or as fees, and the publication and — 


proof which are ordinarily required in connection with trustee town 
sites will not. be required. 3 | 

—%. Provisions to be inserted in. restricted debe —The town- site 
trustee will note a proper reference to the act of May 25, 1926, on 
each deed which is issued under authority of that act and each such 


nie deed should provide that the title conveyed is inalienable except 


: upon approval of the Secretary of the Interior, and that the issu-. | 
ance of the restricted deed does not subject the tract to taxation, to — 


levy and sale in satisfaction of the debts, contracts, or liabilities of the i 


transferee, or to any claims of adverse occupancy or law of prescrip- 
tion; also, if the established streets and alleys of the town site 
_ have been extended upon and across the tract, that there is reserved 
to the town site’ the area covered by such streets and alleys as 
extended.’ The deed should further provide that the approval by 
the Secretary of the Interior of a sale by the Indian or Eskimo— 
transferree shall vest in the purchaser a complete and unr estricted 
title from the date of such approval. os | 

8. Unrestricted deeds not to be issued —The ieenatee shall not issue 
other than restricted deeds to Indians or other Alaskan natives. — 

9. ate towns occupied partly by white occupants. —Native towns 
which are occupied partly by white lot-occupants will be surveyed 
and disposed of under the provisions of both the act of March 
3, 1891. ae Stat. 1095, 1099), and. the act of wey 25, 1926 ce Stat. 


a 629). 


In each case of. this kind the town-site. trustee re report. the 


; facts to the. Commissioner of the General Land Office, showing the 
name and location of the town, the number of Tadian or Eskimo — 


lot-occupants, and the number of white. lot- -occupants,. the amount — 
of land used or: claimed by each and the approximate periods for 


which it has been used: or: claimed, the value of the improvements on_ | 


the lands and by whom owned, snd such. other facts as he ee deem: 
appropriate. | . _ : ee 
—. Upon receipt of such: teport. Prone ee es will be: jecced | 


as to the procedure which should be followed. with respect to. ne. os | 


survey, entry, and disposal of the lands, assessment. of. costs, etc... 
10. Forms.—The following forms. have been. issued for use in con- _ 


| nection with the regulations under the act of es 25, 1926: {@). AR seg 
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plication. a deed by nntieee inden. or once ee Alaska, Form 


— 4-231; (0). trustee’s deed to native Indian or Eskimo of Alaska, Form 


7 4.239. and (¢) deed of. native: Indian or Eskimo of Alaska, Form | 
42398,” | 
alee ‘Regulations upenieded a Gneiied _These sons super- 


sede the regulations contained in Circular 1082 and amend the regu- _ : 
_ lations contained i in Circular. 491. insofar as ane refer to the subj et. rae 
| matter herein. | oe 


12. Regulations neon pagel 8 ek the weird Gone: con- 
cerning town sites in Alaska entered by trustees under the act of 


‘March 3, 1891. (26 Stat. 1095) page 108, Circular 491, dated February 2s | 


24, 1928, is hereby revoked. The section so revoked reads as follows : 


Indian or ‘native Alaskan occupants who have secured. certificates. of. citi- 


zenship under: the Territorial laws of Alaska shall be treated in. all respects _ 


like white citizen. occupants; but: all land occupied by omer Indians or Alaskan 
natives shall not Ee assessed by the +r ustee. | 7 
| = ve “Frep WwW. Noa aaos, a 


| | — Commissioner. 

I concur: J une 17, 1938. | 

~~ Wittzam Zimmerman, Jr, 7 

| Assistant Comaissioner of Indian Affairs. 
Approve: Fane 21, 1938. | | ee 

Oscar L. Carman, te 

Assistant Seoretary. a 





, 7 ‘EXCHANGES FOR THE CONSOLIDATION OR EXTENSION OF 
| a | NATIONAL FORESTS | | | 


[Cir cular N 0, 863] 


Uxrm States DEPaRTMENs OF THE Lwrerror, 
GENERAL, Lanp OFrice, ” 
_ June 17, 1938. 


oe iStinaohs authority arts act. of March 20, 1922 (42 Stat. 465), 


po rides that when the public interests will be benefited thereby, the — < 


Secretary of the Interior is. authorized, in his discretion, to accept on 


behalf of the United States title to any lands within national forests _ - 


which, in the opinion of the Secretary of Agriculture, are chiefly 
; valuable for national forest purposes, and, in exchange therefor may. 
patent not to exceed an equal value of such national forest land, in 


the same State, or the Secretary of Agriculture may authorize the ee 


- grantor to cut and remove an equal value of timber within the = __ 
~ national forests in the same State ; the values 3 in each case to be de- eS ac 


| termined i the epee are of. Agriculture, a 
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_ The act of March 20, 1992, was’ amienided by the act. of eee 28, Seeacda 
: 1995 (48 Stat. 1090), by addirie thereto section 2, which provides “4 


that either party to such an exchangé may make reservations of 


a timber, minerals, or. easements, the values of: which: shall. be duly. : - 


°”: .eonsidered in. determining the values of the exchanged lands. 


Q, Preliminary negotiations. —All preliminary: negotiations melee = 
ing to an exchange under the act are to be conducted with the local | 


— representatives of the Forest Service, and any owner of land subject _ 
_ to exchange who desires to take advantage of the privilege conferred 
by this act must file with the local national forest officers an informal 


we application describing the land to be conveyed as well as that. to. be a 


*3 selected, or if timber is desired i in exchange the Jand on which such: . 


timber is located. The land must: be specifically described accord- 

ing to Government. subdivisions, and, as a rule, nothing less than a 
legal subdivision may be offered or selected, except where the: appli- 
cant or the Government does not own the entire legal subdivision, or 

where a portion of a legal subdivision offered the Government is not 
valuable for national forest purposes, or where the United States 
desires to retain ownership of a portion or portions of a legal sub- 
division. selected by the applicant due to the fact that such tract or 
tracts are chiefly valuable for national forest purposes. The selected 
land or timber must be entirely within national: forest boundaries 
and in the same State in which the offered lands are located.. The 
applicant must show by affidavit or other evidence satisfactory to the 
Forest Service that he | is the owner of the land to be conveyed, and 
that such land i is equal in value to the land or timber selected. 

Be Approval of informal application—When a tentative agree- | 
ment has been reached between the applicant and the local national 
forest: officer the case will be submitted to the Regional: Forester. and, 
- if approved by him, to the Chief, Forest Service, Washington, D. C.,_ 

for consideration. . Te: the: Chief, Forest. Sarees finds the exchange | 


_ ‘to be in the public interests and that the. selected land or timber does. 


- not exceed the offered land in value, he will request the Secretary of 


| . Agriculture to advise the Secretary of the Interior that the accept- 
ance of the certain. described’ lands. offered under the act and the pret 
granting in lieu thereof of other certain described lands, or of 


oh _ stumpage upon other described lands, meets with the approval of the | 


- Department of Agriculture; that the offered lands are chiefly valu- — 


able for national forest purposes, and that the appraised value of the: 
land or timber’ selected does not exceed that of: ;the land offered in 


ae exchange. The Secretary of the Interior, upon receipt of such letter | : 


from the Secretary of Agriculture, unless he has reason to do other- 


: eS wise, will approve the exchange, subject to the submission of accept- 
a o able title to me offered lands and to full os by the applicant aera 
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with these regulations, and. subject t to. any protests or r other valid ob- 
jections which: may appear, . 

4, Formal application—tThe . General ad Office will dott 4 the 
register of the district land office in-whose district the land or timber 
to be selected i is located of the approval of the exchange, and such — 


register will in turn notify the person. desiring to make such exchange. 


of the approval thereof and that hé is. allowed 60 days from receipt 
of notice within which to. file his formal application specifically: de- 
ser ibing the offered and selected lands, and in case timber is selected, 


— the land on which the timber is located. The application must. be os! 


a accompanied by the necessary affidavits and fees. 


_. Applications for exchange under this: act, and the. eausiiss re- 
- quired by these regulations as to the offered. ond selected lands, should 
be in-accordance with the appended form, or its substantial equaled 
Each application will be given a serial number and have the hour and 
date of filing stamped thereon. The register will note on his records 
- against the land, “Selected under act of March 20, 1922 (42 Stat. 465), 
by. Jie el pie ae eee ‘(date a a serial 


ON Og Ge eke eee et pending). a 


5. Affidavits required —An affidavit by eG applicant that he or it | 


-. -is the owner of the land offered in exchange and that said land is not 


the basis of another selection or exchange must be filed. There must 


also be furnished an affidavit. by the applicant or by some: credible 


= person possessed of the requisite personal knowledge, showing that 
the land selected is nonmineral i in character; that it contains no salt 
springs or deposits of salt in any form sufficient to render it chiefly ~ 


valuable therefor ; that it is not. in any manner occupied or claimed ms) 


, adversely to the selector. | . 

Where the application is filed. ey an individual he will ie requir ined a 
to show by affidavit that he is 21 years of ¢ age, and otherwise capa | 
of carrying: through the transaction. | 
_ These affidavits may be executed before any officer quai to ad- 
minister oaths. - 

Where the application is ads by « or in behalf of a corporation, 
a certified copy of the articles of mcorporation must be furnished. 

6, Fees,—Fees must be paid by the applicant at the rate of $2 for 


i an 160 acres, or fraction thereof, of the base lands offered and con- © 


veyed to the Government. — 

7. Publication and. posting. —Within 30 i from the filing of his 
formal application to select land or timber the applicant will begin 
| publication. of notice thereof, at his own expense, in some newspaper | 
or newspapers designated by the General Land Office and having 


general circulation in the county or counties in which the land offered oe 
| and the land or timber selected are situated, Such notice must be 
published | once each: week for four successive > weeks during which _ 
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time a similar notice of the application must be posted i in the: district’ ee 
land office. The notice should describe the land or timber applied for, 


as well as the land offered in exchange and give the date of filing of - 


the application and ‘state that the purpose thereof is to allow all _ 


Pie persons claiming the land selected or having bona fide objections to — 


such application.an opportunity. to file their protests with the register 


-. of the land district in which the land selected is situated. Proof of 
publication shall: consist of.an affidavit of the publisher or of the - 
_ foreman or other proper employee: of the newspaper in which the 
notice was published, with a copy of the published notice attached. 


The register shall certify to the posting in his office. The dates es such - 


publication and posting must in all cases be given. —— 
8. Action by register. Tf .a- protest is filed, all thé’ papers should i i 3 


7 transmitted to the General. Land Office for consideration; but should — 
no protest be filed against the allowance of the selection within 30 
| days from the date of the first. publication of notice, and no objections 
appear: on the. records. of the district land. office,. the register will | 
notify. the selector that he is allowed 60 days from.receipt of notice 
within which to file the deed conveying the offered land to the Gov- 
ernment, and abstract of title, as prescribed in par agraphs. numbered © 
9, 10; re 11. The proof papers necessary to complete a selection 
should be. filed at the same time. ‘However, if additional time is-nec- 
essary to” complete the abstract, the same will be granted upon a 
_ proper showing. After the filing of the required deed of conveyance, 
abstract of title, and other proof,. the register will certify the condi- 
tion of the record on. the application and will promptly transmit the 
original application. and: pecompanyine Pre to the General Land 
- Office by special letter. | a 
9. Deed of conveyance. _—The dasa: conveying. re iend ee as a 
basis of exchange must be executed and acknowledged in the same. 
- manner as a conveyance of real property is. required. to be executed 
and acknowledged by: the laws. of the State in which the land is — 
“ situated. The deed should also be duly recorded. The deed should | 
recite that the consideration for the conveyance to the United States 
of the land offered is the exchange therefor of not exceeding an equal — 
value of certain other land, or of timber equal in value to the land. - 


; conveyed, depending upon. whether the exchange is one of land for — 


~ land, or land for timber. The act or acts under which the exchange d : 


a is monde should be cited. in the deed. 


_ Such revenue stamps as are required by law must be afixed to. ‘the : 
deed and canceled. 3 5 ea 
- Where the conveyance 1s” ade by. an Pacividual® it Bias ave 


a whether the person conveying is married or single, and if married, the 


wife or husband of such person, as the case may be, must join in the 
at execution of the « convevance in such a manner as effectually to bar any & x 
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oa. aa of ciriesy or donee or any Ann een aiscaten to jhe ror con- | : 


eo veyed, or it must be fully shown that under the laws of the Statein _ 
which the conveyed land is situated. such wife or husband. has no. | 
Interest. whatsoever, present or prospective, which makes her ¢ or ‘tis 


- joining in the conveyance necessary. = > oo 
Where the conveyance is by a corporation, : it sliould’ es bios in: - 


the instrument of transfer that it was executed pursuant to an order 


or by the: direction of the board of directors or other governing body, A 
“a copy” of which order or direction should accompany such instru- | 
ment of transfer, and should bear the | ee of the corporate, 
seal, | - 
7 10. E vidence of title. ah conveyance eidee be eo by a 
- duly authenticated , abstract. of title, showing that at the time the 


conveyance was recorded the title was in fas party conveying, and. Ze 


_ that the land was free from conflicting record claims, tax liabilities, a 
- judgment or mortgage liens, pending suits, or other-encumbrances. _ 
(a) Authentication of abstract. —The certificate of authentication 7 


_ of the abstract must be signed by the recorder of deeds or other proper — = 
official, under his official seal, or, if it is prefer red, the abstract may . 


be authenticated by an abstractor or an abstract. company, approved. a 


‘ty the General. Land Office, in accordance. with section 42 of the 
_ Mining Regulations of April 11, 1922 (49 L. D. 15, 69). The certifi- : 
cate must show the title memoranda to be a full, true, and ‘complete’ : 


. abstract of all matters of record or on file in the ‘appropriate office. - 


or offices of the county or counties, in which the offered land is 


located, including all conveyances, mortgages, or other encumbrances, 

. judgments against the various grantors, mechanics’ liens, lis pendens, _. 
or other instruments which are required by law to be Ried with the a 
recording officers affecting | in any manner whatsoever the title 1 to the oa 


- ‘described: land. 2A a 
(b) Tawes-—The sient ie: of thet tax ere iat ae certified —e 


: showing that all taxes levied-or assessed against the land, or that — 


could operate thereon as a lien, have been fully paid; or whether i 
there is a tax lien although such tax is not assessed, due, or payable; 
that there are no unredeemed tax sales and no. ‘tax deeds outstanding oe 


- ag shown by the records of the proper county office. In case taxes 
‘ave been: assessed, or levied on Jands conveyed to the United States. 


and such taxes are not due and payable until some future date, the 


applicant, in addition to the certificate above required relative to — 


taxes and tax assessments, may. submit a sum equal to at least twice ‘ ; 


| the amount. of taxes paid on the land for the previous year or in lieu 


thereof furnish a bond in like amount with qualified corporate surety, : or 


in order to indemnify the United States. against loss for the taxes ; 
oe assessed or levied but not ot yet due and payable. oy et a 
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eo a Sudan one, lis penilens: ibiienee of. <The: abaonce of fag ee 
‘shane liens or pending suits against. the:various grantors: which might) 225 
_ affect the title of the land conveyed must be ‘shown by ‘the official = 
“certificate ofthe clerks of ‘the’ courts of. record,. whose’ judgments, ieee 
ander the. laws of. the. United States or the State 4 an whieb: the: Jand:t 1s Ag ee 


. - situated, would be a. lien on the land conveyed. . 





od). Title insurance. -—Title insurance issued my a company ehick re ce 
is acceptable to the, General Land Office, may be furnished:in lieu of 9. 
‘an abstract’of*title and same “accepted upon proof that the. insuring © ee 
~ “company is solvent and: properly. qualified, provided the policy is free => 
from conditions and stipulations unacceptable. to the United. States... 
eee b “Application. for timber.—Ii timber is desired in exchange. for oe 

| the land to be conveyed to the. United. States; ‘proof that notice has - 
been: published and posted will be all the ‘evidendé’ necessary to be 

-. -filed-in. regard: +o the timber, but all the proof required in. connection a eee 


on ; with the land’ offered as'a Basis: for. the exchange must. be filed. « 


re 19, Action by: the: General. Land Office. —The. application and. on . ee 
» panying proof cwill, upon’ receipt’ by. the General Land: Office, be °” 
7 -examined at. as early. a date: as. practicable, and if found: defective... 


| opportunity will. be given. the parties in’ interest to cure the. defects, if . 


: “possible. “Tf the selection: appears regular. and-in conformity: with fe 

~ the law and these’ regulations; the selection will, in the absence of ©. | 
o objéctions, if for land only, be formally approved. for patent by letter 0 
a ‘to. the district’ land office, but. if timber is taken in exchange the Sees 

os retary: of Agriculture will, upon advice: of the. Secretary. of the Tnte- - ie 
“rior: that the. regulations have been. fully complied with, issue proper — 


“permit. or certificate for the cutting of the timber. 


LB: Practice. and: procedure. —Notice of aaditonel: or ae Pee eee 
- quirements, rejections, or other adverse. actions: of registers, the Com-. ee a 
missioner, or the Secr etary; will be given and the right of appeal, es 
ce review, or rehearing recognized 3 are the manner now: ‘prescribed: by. the See oe. 


: soihe objection: against, the aélbation or the “Application: ie solect, ‘mist: ee 
- be filed -with ‘the register’ to’ be forwarded: to: the: General Land Office Pe ee 
for consideration: and disposal. If there 3 is no. district: land: Office. in’ 8 
-»the State in which the lands involved in an application for exchange oe 
are: situated, the formal’ application for exchange and all papers. 
oe required i in. connection. therewith, as well. as all. protests. or other objec- a ee a, = 
tions: against the ‘application, should be filed. in the: General Land. eo 


Office. 


‘Application f to! onitéi filed subsbitient to: any. ‘coniieting Lpplicatlén’.: 2 : 


6 select will’ be. rejected, except where the subsequent application: to oe os 7 
_ enter J 18. supported by. allegations of prior right, in which. event. it will - sae 5 = 
cms frensmitted, to the. poral Land Office with . apprepNaes: peo Se =: 


ee - 125807—-39—vor. 56-29, 
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| ae i manic Coens presented. cauder aes fegiilations: ok. a | = 
“substantial conformity with the requirements herein made, not accom--.. 4 
a panied by: the prescribed proof, or. where. land. offered. as. basis. of. 


: exchange. or.the land: selected is. not situated. within. the boundaries - : 
~ prescribed . by existing .laws will be. rejected, subject. to. Appeal oF, e 


o a curing. of the defect. where possible. 


ee Right reserved. to. reject. applications: Applications. iG “aelect’ 
- either land. or timber under -the:provisions. of the act will: not.defeat 


a “the: right. of the. United States to. withdraw or. teserve the. land. for.” 


3 such purposes or uses as may. be. proper. prior to the filing” In. the. : 
district. land: office. of an. application. complete in. all ‘particulars. . oe 
“1B .. Other forest exchanges —Other acts. providing for’ exchanges oy 


a . of lands i m ‘national. forests will be found. 3 in a list. appended hereto. | 


Special regulations. governing these acts. have not been: ‘prepared, but.’ 


' “exchanges thereunder must be made. under the foregoing regulations,” 


modified however to Meet. the Yanitatione,. conditions, anid, proves 
of the acts mentioned... 0... a 
oP 16. Conveyed: lands. oe to- ational Foheita, an faace. conveyed | 
; to the. United States pursuant. to: these. regulations shall, upen accept- - 
‘ance of title, ‘become : parts” of the national forests ‘within, orhoee | - 


: . houndaries they. are located. 


- Mar. 41027 


These levee: supersede those _ approved Mareh. 20, 1995 BL 
| L. D. 69). | ee ere 


The following acts of Comgress authorize ezchangis within the various s national 











- forests 
an ee ee es Se GAO ns na an io 
. Mar, 13, 5, 1008: (35 Stat, eee ‘Crow Créek National Forest. 
_ Feb. 18; 1900} (35' Stat. 626). v2. --2-..--...-._2.._.._| Calaveras Big Trees. | 
May %; 1912 .| (37 Stat. 108)_..--.22.-:--...-2.-22.---- Galaveras Big. Trees. . 
July .31,1912.|:(87 Stat. 241) J 2.22. ee eit... State of Michigan. 
Aug. 22,1912 | (37 Stat. 323)_-2.....--2.--.----.....-.-] Pecos-Zuni.. - * 
Apr. .16, 1914 |. (38 Stat. 345) 222.2 sei ee ‘Sierra-Stanislaus. cae name tae a” 
Mar. 3,1917 |: (89 Stat. 1122). _.... 2222-2. -..---._.--] National Forests in Montana, sei a 
June 56,1920 |: (41 Stat, 986)_.-... 22-222 ee. -22=|: Harney. . re i ee 
Mar. 4, 1921 -|. (41 Stat, 1866). ..---02-.-------.---.-.--] Rainier: | 
Dee.) 20,1921 |. (42 Stat. 350)-..---2- 2202-2 tl .-..-_L_| Shoshone. . 
Beb.:: 2, 1922 |° (42 Stat. 362) <n. . een ceinc teens tenn Deschutes. 
Mar. 20,1922 :}..(42 Stat. 465)-2.2-2s5e-- nee | ATL: 
Sept. 22,1922 | (42 Stat. 1018).....2-.-.-------.--.--- .| State of Tdaho, i 
Sept, 22,1922. (42 Stat:.1017)..--..----2----2-----=---.| All. ae | 
Sept, 22,1922 | (42 Stat. 1036). ._-.22--2----- 2] Wenatchee, ‘Olympie: Sioqualmis. oe ee 
_ Feb. 14, 1923: (42 Stat. 1245)... 0.2-------2------2..---| Lincoln (For regulations: see Circular: 388, ap- ee 
ee ee ea al ne gH ee ee ‘proved April 9, Aeritiies D. ae 
June: 7, 1924. (43 Bat. 049) scone boss 2S et cae essa: Forests in New Maxico,- mar 
_ Jane. 12 1925 | (48 Stat, 789)... ee w_-__..-] Forests in New Mexico: ee eon 
Feb.. 20, 1926: |' (43. Stat. 962).....-.--22.2.-..------.-2-.] Plumias,. oe Stanislaus, Shasta, Tahoe. at as 
Feb. 28, 1925 | (43 Stat. 1079). 2222222 022..22_2..__.|. Mt. Hoa Pe eee Si ade 
Feb.. 28, 1925} (43 Stat. 1090)... ae] LAM, re ee 
Feb. 28,1925.| (43 Stat. 1074)._..2.---.2+--2------.---- Snoqualmie, xan 
Mar, 3,1925 | (43 Stat. 1215)._2 2 a i eee oe | AM 
Mar, 3,1925 | (43-Stat. 1117).....---.-------L.----_--.] Custer. 
Mar,. 4, 1925 | (43 Stat. 1279)... 225... e- ee ef Umatilla, Wallowa, Whitman. 
Mar. 4,1925 | (43 Stat. 1282). 2.222. .2 2222-222 eel 2. | Whitman.” ; 
Apr.. 21,1926 | (44 Stat. ay wooed cenwneceecewucee- | All Forests i in New Mexico aia Arizona, 
May 26,1926 | (44 Stat. 655)....-.-2-.-----------_--..) Absaroka, Gallatin, Yellowstone Park. 
June 15,1926 | (44-Stat. 746)...---2-2.--------- _sic..-.| National: Forests in.New Mexico... 
Feb.: 15,1927 |: (44 Stat. 1099)__--..-.-.2--..---=--2---.| Black Hills and Harney. er 
Mar, -2,1997-|} (44:Stat. 1262) 22.22 eet. -.| State of Oregon. a ee. 
Mar. 3,1927 | (44 Stat. 1378)___-..- Gacwauivcchacasecse| ATEDAnO..” 


Ue Sted 09) tee Colville. 
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re The jotloawing « acts of. sass ahoriie cachanges 1 within. the various national 











forests, “Conunzes 
_.Date ff  ” ae CE RS oe Forest: °° 
-.. Mar. 26,1928 | (45 Stat. 370)___.-... oe oe eae I Ls 
- Apr. 10, 1928.) (45 Stat. 415). 22. ee seh Challis, Sawtooth. 
Apr. 16,1928 | (45 Stat..431)...2- 2022 eee | Garson, Manzano, Santa Fe, 
.. - Apr.. 23, 1928 |. (45. Stat. 460). .-...--.--f2-.-2.----..--- “Orater.. 
7 May 17,1928 | (45 Stat, 508)_.. 2-222 inl ee “Missoula. . 
.. Jan,. 30, 1929 oi State 114) eo ceene Montana. ay 
“Feb. 7,1929 | (45-Stat. 1164)... 2. lee Lincoln (For regulations see Circular approved - 
BY 80S? oe 2 a ne ; Sap Pe ge oe ee, fe ye ‘|. _. March 22, 1929, “Ke Seen) 
-. May. 14, 19380 | (46:Stat. 278)._-.--.-4--L-2.-.2-22..-.-| Fremont. 
Feb. .25,19382.| (47-Stat. 55)..-..-. Gender sdnewieasoeneet AOOCHO, <" s ~ 
' June 30,1932 | (47 Stat. 451)._..-2- 2 --__-_-._2__] Siuslaw. 
Mar. 4,1933 | (47 Stat. 1563)--2.22--22.+-..----..---| Modoe. 
~ Mar. 4,1933 | (47 Stat. 1569). -___ Ga peateencanpcer~ aoe =) GUNNISON. . 
Apr. 30,1934 | (48 Stat. 649). 2-222 2-222 2 lls.) St. Joe. 
June 13, 1935 | (49-Stat. 3388)_..---.2-2..---------.----|. Siskiyou. 
- -June 13 1936 |: (49 Stat. $88). -2-- eel Willamette: 
“-Jume. 25,1935 | (49 Stat. 422)... ee - Lincoln, - . 3 . 
Aug. “2 1935 | (49 Stat 008) ee Chelan. hoe 
_- June 19, 1936 i ror | gn Bs © © nie ee oc ees per ee Umatilla aiid Whitman, a 
~ July . 27,1937 |.(50 Stat. 634)_____ cLoltdsunewonculuceesc| OgUe River. 5 eis 
Aug. 12,1987 | (50 Stat. 622)... -0--222.- 2-2 sui. .| Columbia. |: . 


so _-Aug:. 21, 1037 | "(00 Stat. 730). ...-.2- 2s nee eee Snoqualmie, ae 


| Fomacar, ApprroarroN AND. APRIDAVITS. 
Tact of March 20, 1922- 2 Stat. 465) 1 . es | 
- Serial Number aaa ce — 


Receipt Number a 


Ome t cen eek eee ey of eahes eter | eee a citizen aie 


~ (Applicant) - a : i _(Post Office) - A cn ee 
of the ‘United States, of the age of 21 years, or over Sere oe 


Peet a ~ hereby applies to exchange under the act of March (20, 1922 (42 - 


Stat. 465), win pn the following described land ‘sit- 
uated in the —. oe ee ee National Forest. 


eS SS Se ea ee Sa ee eta SC Sa ne Sa eee eas Se eet ee ee 


"(Reservations or extenond to which the land: is subject should he: recited) ‘for. (ene ; 


 tOllowine jana) jee from the umole y eae): ( cross out ‘item not Appian). 


A a a ee EE fe er eG Py SS TE aE A pe A NS A SG SE Sy hy heyy 
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The undersignéd, being first duly’. sworn Reouaine to law, iepaken: and “says: ve 
that __._-__-___ is the applicant in the proposed exchange, is the owner of the: Meas 
above. first described land, pane that said land is. not the basis” of. ay other. ~ 


| selection: or exchange. 


ee ee 


a Subscribed and sworn to before me, this is =-.- day Bie ee ees ee 
bigs > ae ee ea A, 


er ee ne eee 


(Official pee deny eee 
[the following affidavit to be executed only when jand- is ‘selected - “ ie 


oe - ‘The undersigned, whose post office address is eee as - 
» being duly sworn according to law, deposes. and says that: See een is” well 


oe "acquainted with the character. of the land ‘selected. in this exchange; that. his: - 


. personal knowledge of said land is such as to: enable him to testify. understand-’ 
ingly with. regard thereto; that there ‘is not. ‘to. his. knowledge any’ valuable | 
mineral of any. character whatsoever within: the limits thereof; that: the land — 


contains. no salt springs. or ‘deposits. of salt. in. any form. ‘sufficient to’ render it ae 
chiefly valuable therefor ; that said: land is essentially nonmineral and nonsaline eye 


7. ti character, and! i is snot in any manner "occupied or claimed bP adverpely ‘to. the 
- selector. | mo Bein es te Tiere i 


ere et ces re ee ee re ee ee ee re ee 


“(Onicial ‘Designation) 


-F rep W. JOHNSON, 

= fg aga Mowe as wae ~ ; . Commissioner 7 ie 

| Approved: Jw une oy 1988 | 

ELK. Buriew, - bee Lae ar aan 

aoe : Acting Secretary off the Interior. = ‘he 

o |: Approved June 17, 1988. 
WLR. Greeg;, 2 emg ees Bak 

| peeeae: Borst of Aprodture. ce 


= | mo | DECISIONS OF THE DEPARTMENT OF THE INTERIOR me BSL 

| PHOSPHATE LEASES—NOo ACTION TO BE (TAKEN ( oN APPLICA. . 
TIONS - ‘EXCEPT IW PARTICULARLY MERITORIOUS GASES. 

| ia Snares Deparment oF THE ioe : Bt eae 


2 _Orrice OF. THE Swonprany, 3 
ae July 2, 1988, 


ae the interest of ihe pubis; éonding ietoaatliglion. by. the Coline” oy * | 
Caer to the message of the President dated May 90, 1938,. anda tpt of 
Senate Joint Resolution 298, approved. June 16, 1938, of the adequacy we 


and use‘of the phosphate resources of the United. States, jitishereby = 


ordered. that until further notice no: action be. taken 1 in the matter of = > 
- granting leases or use permits. for the oe: of phosphate under pees 3 


act of F February 25, 1920 (41 Stat. 487). es 7 

oe However, in any. particularly. prorat Oi case wlien, in the judg- | 
ment of the Secretary of the Interior, the granting of a. Tease i is in ene an 
public interest, the ‘provisions of this. order may be waived; 


This order Tae no. applicability to outstanding: leases. “Applica: : - 
tions. for phosphate’ leases. may. be. filed, while this. suspension order IS. 2. 


dn n effect but. no rights 0 of st ‘cing: are iehereby acquired.” re 
ee oO ase : i, KBumiw,. P 
| doting Seorotary 0 a the In anterior. 





© REGULATIONS AND FOREST PRACTICE RULES FOR: THE SALE ‘OF | 


_ TIMBER FROM THE. REVESTED- OREGON AND CALIFORNIA RAIL- | : | 
“ROAD: ‘AND RECONVEYED.: cO0s: BAY: ‘WAGON: ROAD GRANT LANDS ue 


SITUATED IN THE STATE oF OREGON 
oe : [Circular 1448) 


Unrrep Snares Derarracane ¢ OF THE : Igenton 


Geman Lan Once: as oe 


J uly? %, 1 1988, 


L ‘THe ‘Adio oF + Avene’ 28, 1937 1 (50 8 Sear. 874) 


Title IT of the: act of August 28, 1937, entitled, “An ‘Act aging <=" 
to the. revested' Oregon. and. California. Railroad and reconveyed. Coos 0 
Bay Wagon. Road grant lands situated in ‘the: State of Oregon, es ot 


ae 


” Be it enacted by. the Senate and. ouee of Representatives of t the: United ok hs” vk . : oe 
oo America in- Congress assembled, That. notwithstanding any provisions in. the. *. hale 
Acts of. June 9, 1916. (39-Stat:218), and February 26, 1919 (40 Stat. 1179), as 


© “amended, ‘such: portions | of the revested Oregon and California Railroad and. sa, rte 


“reconveyed Coos. Bay Wagon Road grant.lands as are or may hereafter. come . —_ ‘ 
oo: “under. ‘the jurisdiction of the Department of the ee which have heretofore a nt ie 


oo 582 : DECISIONS OF THE DEPARTMENT. OF THE INTERIOR | ee oe 


or may. ; hereafter be classified as timberlands, ‘and: power-site Janids valuable for — 
Ae timber,. shall be managed, except as provided: in: -section 3: hereof, for: permanent 
forest production, and the timber thereon shall be sold, cut, and: removed in 
conformity with the principle of sustained. yield for the. purpose of. providing a | 
; permanent source of timber supply, protecting watersheds, regulating stream-flow, 2 
and contributing to the economic “stability: of local communities ‘and industries, . ? 
- and providing recreational facilities : Provided, That. nothing herein. ‘Shall: be. 
construed to: interfere. with the use and a xclenmeny of power sites as may be a 
authorized by law. _ . es 


The annual » productive - capacity. for. ‘such ‘lands shall ‘be Pets emiued ‘and a 


te declared as promptly as possible after the. passage of this Act, but: until. such . 


“determination and declaration ‘are:made the. average annual cut. therefrom shall. 


not’ ‘exceed: one-half billion. feet. board measure : Provided, That timber: from — ti 
said lands in .an. amount: not less than one-half billion feet board measure, . or: Age 


not less than the annual sustained | yield. capacity when. the. same has: been 
determined and declared, shall be sold annually, (Or. so much thereof as can be or 
| sold. at reasonable prices on a normal market. ee - | 


| If the Secretary of the Interior ‘determines: that sueh: action wil: facilitate’. 
os sustained-yield management, he. may subdivide such revested lands into. sus+ 

age ° tained-yield forest units, - the. boundary ‘lines | of which’ Shall. be. SO. estab-. 
ae lished that a forest unit will provide, insofar, as: practicable, a per manent source ; 

= of raw ‘materials for the support of dependent communities and. local. industries | ie oe 

- of. the region; but until such, ‘subdivision is made the. land shall be treated’ as Ce 

_. & single. unit» in. applying’ the principle of - sustained yield: Provided, ‘That - 

before the boundary: lines of such forest units are established, the Department, 

after published notice thereof, shall hold a hearing thereon.in the vicinity of _ 

‘such lands open to the attendance of State and local officers, representatives... as 

of dependent industries, residents, and other persons interested in the use of | 


‘such lands. Due consideration shall be given. to established . lumbering opera- 
tions in: subdividing such lands when necessary to: protect the economic stability 


of. dependent cominunities.. ‘Timber sales. froma forest unit: shall: be. limited ee ; 


to. the productive capacity. of. such ‘unit and the Secretary is: authorized, in his 


discretion, to reject. any bids which. may interfere with the. -sustained-yield = 
- Management plan of any_ unit.. i > Pe 


SEC. +2. The. Secretary of the Interior | is. uth onsea in his discretion, to make | a 


; cooperative. agreements - with other. Federal or State forest. administrative Z 
agencies or with private. forest owners Or operators, for: the: coordinated. admin- . 


istration, with respect to time, rate, method of cutting, and. sustained yield, of ‘ 


7 - forest . units comprising ‘parts s_of revested or reconveyed lands, together with - - 
' lands in private ownership or under the administration of ‘other public agencies, — _ 


when by such. agreements he may t be aided in eneromplenine. the purposes here- © 


s : inbefore mentioned. | 


Sec. 3. ‘The pecreany of the. Tnferion” ‘is authored: ae ciueeiey either . on 
| application or otherwise, and restore: to homestead. entry, or. purchase: under: the | 
provisions of section 14 of the Act of June 28, 1934 (48 Stat. 1269), any: of such © 


z revested’ or reconveyed land. which, in his judgment, ‘is more suitable for. agri- 


~ eultural use than for afforestation, reforestation, stream-flow protection, recrea- | 
; tion, or other public purposes. e 4 | 
- Any of said’ lands heretofore classified: as: agricultural may be- reclassified as 
- timberlands, if found, upon ‘examination, to be.more suitable for: the produc- a 
tion of trees than agricultural use; such reclassified. timberlands. to be manasa 2 


a | for permanent forest. prosucnonte as: Tere provided. 
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- Sc: he The: ‘Séctétaty: “ot? ‘the: Interior’ is. ‘guthorized,, in his’ sdiecretidm teen ee 


- lease for. grazing. any: of. said:revested: or reconveyed lands which may. be so* eee 


used ‘without: interfering. with. the. production of timber or ‘other purposes of Te. ae 
this: act. as. stated. in. section. ay Provided, That | ‘all the moneys received on 
“account . of. grazing leases, shall: ‘be covered . either ‘into ‘the “Oregon. and Cali- 


-. fornia land-grant ‘fund” or the “Coos' Bay Wagon “Road grant-fund” in the: oy 


- Treasury as the ‘location’ of ‘the leased lands: shall determine, and be subject. ee 


40" distribution as other. moneys ‘in such-funds: Provided further;.That the 9. | 
-.. Secretary is also’ authorized. to. formulate rules. and. regulations. for. the use, i ca : 


protection, improvement; and rehabilitation of: such. grazing lands 
7 a | SEc. 5. The: Secretary of the: ‘Interior is hereby authorized ” to” ‘perform: ‘any Soe the 
_ ‘and all acts and ‘to. make such rules and regulations. as may be ‘necessary and — 
| ‘proper for: the. ‘purpose ‘of carrying the. provisiong of this: act: into full: force. Fee. Sy aoe a 
and effect.” The: Secretary of the Interior. is’ further authorized, in formulating: ie 
forest-practice- rules” and: regulations, to. consult. with. the. Oregon. State Board mee | 


of. Forestry, representatives. of. timber. owners, and, ‘Operators: on: or. ‘contiguous: 


. to said. revested | and. reconveyed lands, and. other Hie or "agencies interested pane 


in the use of such lands.’ _ | a 
-.2 In formulating regulations ‘for’ the protection: of ‘such. timberlands. Sait 
; fire, the. Secretary is. ‘authorized, in. his: discretion, to: consult. and: advise with | 


Federal,: State, and. county. agencies engaged. in, forest- -fire-protection, work; and ae 


to, ‘make. ‘agreements: with. such. agencies, for the cooperative administration. of , 
fire regulations therein: ‘Provided, ‘That. rules and regulations. for the. protection 
oa ‘of the revested lands. from fire shall ° ‘conform. with the requirements. and. prac- 4 
. tiees of the. State’ of ae insofar : as the: same are: > consistent: with the interests | 
ees States. : . : ‘ re PEN ue “ae ate AS Bog oth, eee Se os 


on oxox Snare 


The Aa of: £ uglict: 28. 1987. (50. Stat. 874), 3 is a: measure = opereidins | 


as ‘tor the conservation of. land, water, forest, and forage, ona permanent 


a basis, the prudent utilization of these: resources. for the: purposes to. 
~ which: they are best. adapted, and the realization of the highest cur- 


rent iucome - consistent’ with undiminished. future. returns. . Title. a a 
cof the. Act. seeks through: application of. the- principles: of: sustained-— oS Ae 
yield: management . to: ‘provide. perpetual, forests. which. will, serve, aS © =: 


-.@ secure foundation for continuing industry. and permanent. com- 


munities. The Act also. ‘provides for the. flow of .a full measure of sae 


- the benefits produced by a well, ‘managed forest, to.the people of: ‘the 


“region ‘In: which: the: revested: Oregon. and. California Railroad and < sans 


-jzeoomveyed Coos Bay. Wagon Road grant: lands are situated. 


Soe Proceeding i in. accordance. with, the. requirements: of the Act, it iL. : te 
| “be. the policy.of the Department of the Interior to. restrict. ‘the. Ute! 


ee ting of timber on the revested Oregon. and California. Railroad, and: : 


-“‘reconyeyed Coos Bay. Wagon Road. grant. lands to.a.total_volume 2 
~ of 500,000, 000 feet, b. m., per annum, pending an intensive examina~- 
ction: of the property, the: ‘determination of the productive. capacity.of 7 
i “the. land, and. the.formulation of .a. detailed forest working plan. 
Tt will further be the policy of the: Department. to direct such. cut- os oa 


- 12589739 —vou, 56——40 
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cee a aiden tales of forest practice providing for partial:o or. ecleaies! oe 
oo. logging: in its various ‘forms of tree, group, and: area. ‘selection... Tree oe 


selection will be required i in stands of ponderosa pine ¢ and other: intol- 


oe o --erant . species, . and group. and area selections’ will: be. favored’ in a 
oo Douglas fir and the more tolerant ‘species. . There are: many different... 
So awaysein’ which selective cutting may. be. applied . and. ‘B reasonable — - 
ce degree’ of discretion. will be permitted field. officers: in’ the’ exercise of ©. 

. oped s< their” judgment i in prescribing the method ormethods to be applied : 
i ee ‘toz a_given sale: unit. However, destructive methods which’ may: tend" — 
ene. boy prevent. an. early restocking of the area under ‘development: are - 
eee not authorized . by: the: Act, of August, 28, 1987, and will not. he a 
hat! "permitted. - : a 


Prompt: refordstation; following exiting: 6 of titnbek so ane thie: land ae 


a | oe “Inay be. kept continuously productive and to'the end: that the. sustained. : 
eee fe yield of timber products may be maintained at. a high | level will, Pee 
eae, pone the principal objectives: ‘of management. . ee ae 


Short term sales of restricted quantities of timber will te favored ; “ : 


Cg - during the formulation ‘of the detailed working plan, the division of... 
~..the-area into sustained-yield forest units, and the development of.- . 
cone, “cooperative. agreements. with operators, private timber owners. and aoe 
State and Federal agencies.’ During this period ‘the quantities of. — 


ie timber: offered for sale will be: sufficient’ to supply the normal. needs | | 


Se. of industry. and to keep labor employed. Consideration will. be given a 
to the requirements . of established. Operations: to: avoid: unnecessary 


wot “interference with their normal plans of ‘development. « However, con- 


: tracts extending « over periods: of more than: three. ‘years will. not, ordi-. 


| _ narily: be approved prior to the placing, of the area. under a ab  pertn: er 
- nent plan of manageinent. oe 


_ |The property as a whole will altimataly’ ie subaivided: like. ‘Teal ; 
: sustained-yield. units, after making a careful study of the economic. _ : 


a factors which must be weighed before. the definite establishment ote. 


such units and after consultation with the local and State interests. ; 


aay which are: involved. The: allocation’ ‘of timber to. particular. units Da 
oo. will be carried out as “fairly and equitably as possible, giving full - 
“. eonsideration to existing operations and the policy of stabilizing and aa 
ae perpetuating” substantial dependent ~ communities. ° Cutting’ “will: “be: 
“encouraged in and: directed toward maturé and overmature. Douglas © | 
fir stands aind will be: discouraged 3 in ‘young thrifty types. that show 

ie Ss a high current increment... oe 


‘The Act refers to certain ésdondary bariefita. of the forest: icc: a : 


- B be conserved. by the; new plan. of management. Ttr equires that. the : 


ee management practices employed shall provide agr icultural opportuni- ~ - 


~ = tes, recreational facilities, watershed oS and ‘stream-flow 


a sie 7 7 regulation, i 
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“Jn ccitpiiands with this mandate; all lands Pascified for jecinnené. ae 


oo gare ‘production ‘shall beso managed as to maintain or restoreon = 
them: the best obtainable. forest cover, to the end that soil: may. be ee 
oo protected from erosion, rainfall stored ‘and its run-off. retarded, floods. 

- avoided. and the. landscape kept green and attractive. | In further- cae 
“ance of: this ‘policy. and. in. order. to furnish. recreational facilities, 2. eae 


“”. scenic. strips: of merchantable. timber: maybe reserved adj acent. to bat sae 
, ~ public roads, along: stream. courses, and. surrounding lakes." 2+ i, oe 
- When-reservations of this. character’ are made they shall. be of ane a 


: — form. and. extent as. to minimize the. danger of. damage. due. to. storms. : 
oe or. other. natural causes. ' They: shall be so planned as to avoid un a 
“ Necessary-interference with the normal and proper conduct.of. logging 


_operations on. adjacent lands. ‘Dead and. dying. and overmature trees : 


ee may be. selectively cut and removed from the reserved. stands where ae 


- this can. be accomplished, economically: and without: serious 3 damage * : z 
are #0 recreational values.. : | : 


“Land shall ‘be: Glasaified: for senoulivtal a use: i onl. ee condition: me 


indicate the. probability: of a | Soraanene sgriqulture: of better on 
~inarginal economy... ae 
Grazing under’ ‘seaulation 3 is ‘authorized: svhete: it. will not. ‘ntexfore oe 
‘vith the attainment of the: principal. goal. of ‘forest. management, -. 
: namely, a high sustained yield: of commercial. timber from all areas ae 


o classified as $ permanent forest, land. 
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. . A pplieabions for the. purchase. of ‘ember Applications: £ for: “ihe: ; i: 


: enpclags| of timber from-the revested. Oregon and California Railroad © 


> and reconveyeéd. Coos Bay Wagon: Road. grant. lands. under authority a 


| S of the Act of: August ! 98, 1937, should be made in writing to the Chief 2 . oe. 
Forester, O: & C. Lands at Portland, Oregon, « on forms provided there- ae 
- for... -Upon:the receipt of applications for: purchase the Chief Forester 


- will conduct an: investigation of the timber applied. for and if the © 
e “sale: as. ‘proposed’ meets with. the ‘requirements. of the act. of. August’ o 


_ 28, 19377, that officer will authorize the advertisement of the ‘timber a 
“OF: ‘recommend such: advertisement, to the Commissioner of the: General a 


Land Office or the Secretary of the Interior, as: provided in these regu- a 


-. lations. | Offerings of timber for sale may also be made from time = 
"to time without the receipt: of application. when in the judgment. Ce gin 
: the. Department: such action is necessary to effective management. - nha 
de Qualifications Of. purchasers—Limitations on sales.-—No sale- will pe ee 


be made for less than the: appraised price, and the right: to purchase at. : a ’ nee 
os any. sale will be. limited, ‘in accordance with law: to citizens of the ee 
. United’ States, ‘associations ' ‘of such citizens, and corporations organ- ee 


- : . zed under. the laws of the United States, or any State; Tercitory; on. aS. 
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- district: thereof. N sitive- born. citizens wilt: ‘be saqidied’ to: ‘le an 1 afi 


-. davit ‘to that: effect in connection with’ the first’ purchasé, and 


. naturalized citizens’ will be required to furnish either the’ original — ws 
mea certificate of naturalization | or duly. certified or attested copy thereof, 


a. — which copy; if of a certificate of naturalization issued ‘after: September 


eae oe 26, 1906, must be‘on the. form prescribed by the Bureau of Naturaliza- ©. 


: - " tion. “Corporations: will, ‘be: Tequired ‘to furnish’ either. ‘the original ©. 


- certificate of incorporation ora duly certified or attested. copy. thereof. — 


a OS corporation organized outside ‘of the State of Oregon must.also show - ° ! 
Tie by a certificate by. a proper State. official that, it has heen authorized to ae 

3 ‘do. business within the State of Oregon.” ey ee os 
8. Baamination and report. ~ Before any timber i is ‘averted: or ‘old ae 
it shall be examined and appraised by thé Chief Forester or his repre- 


- sentative and | a complete report covering the sale aréa ‘filed. with. the — i 
officer who ‘is to approve the sale. “The report ‘should. consist of a> 


7 deseription of the area, an estimate of the volume: to' be removed, an | _ 


ie a appraisal of the value of the timber: ‘by species, the plan: of devélop- ae 


Bod ment best. adapted - to the area, the cost of development, the investment’. o 
eee. required, and the market, value of. the Products manufactured from : . 
ee, the tiraber. _ | a 
The. report. should iy smalls details with respett:t me che silviduk: oe, 


S ; tural practice to be followed, plans for brush disposal, fire: ‘protection, a 
~ and any special considerations which should be incorporated in’ the =” 


A ; - contract in protection of the interest. of the United States. ‘The report... 
should be. accompanied by a copy of the form of advertisement to be 
used, a copy of the Proposed: contract and. bond, and. a aes of the sale ~ 


- : area. 


As panies 0 f sles All a of. inborn of a Ce ate Pe 


- Gnexcess of $100-shall be made only after due advertisement and under __ 
. sealed bids, and each advertisement must’ be approved by the officer 
| who. will approve: the contract. . If the stumpage value of the timber 

offered does not exceed $2, 000, the advertisement may be made ina. 


“newspaper « or by posters and eirenlar letters. If the stumpage value ° 
- exceeds $2,000, the advertisement: must be made in, at least one news-— 7 
 ~paper of general circulation i in the locality. where the timber -is situ-. 


ated. For sales in which the stumpage. value of the timber does not. 


ae exceed. $10, 000,.the advertisement. shall be for not less than two weeks; . 
for sales. exceeding $10,000 but not over $100, 000, not: less. than. four 


| weeks} and for all sales exceeding $100,000, not less than. eight weeks, : 
5. Deposits with bids.—Cash. deposits shall be submitted with each 


eee for the purchase of. timber. from the revested: Oregon: and. . | 
California: Railroad and reconveyed Coos. Bay. Wagon Road grant. 


—— lands. Such. deposits: shall be. at: least: 20 percent of any estimated : ; 


= slope value which i is. less than a 000; at. least. 10 are of Any a 
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| ‘timated stirapape gahie Her eean: $1. 000 and $10, 000; Jy ere " bebo: @ 7 


: cent of any estimated stumpage yalue between. $10, 000 and. $100, 000; Ee s 


and ‘at least 3: percent of any estimated stumpage value’ exceeding vo 


7 $100,000, Every deposit: must be made in tash or in the form‘ofa .  — 


- duly certified check on’a solvent national bank, drawn payable-to the as 


~~ order of the: Chief Forester of the O. & C. Lands: Deposits with bids 

are required as aj guarantee of good faith, and when a bond is not 

“executed the deposit of the successful bidder will be retained until the oe 
contract is completed. ‘In the final settlement the deposit. will be 


: credited as a portion of the. whole amount; due ‘for the timber pur- un 
_ chased ‘and any balance returned, provided the purchaser. has faith- — 


a fully performed ' the terms of the contract. ‘If a bond is furnished and : cs 


a accepted, the deposit. will be credited. as a first installment in the — 


payment for the: timber. Checks: of unsuccessful bidders will be 


a returned upon the award of the bid. 


6. Acceptance. and. rejection, of bids 1 Sader ordinary erm es | 
the high bid received in connection with any advertisement issued 
under authority of these’ regulations: will be accepted. ‘However, the |. 
officer authorized to approve the contract shall have the right to reject 
the high bid and readvertise if he considers the high bidder to be 
unqualified to. fulfill, the contractual. requirements of the advertise- 
_ ment. The right i is also reserved to reject any bids which may interfere: 
with the sustained- -yield. management. plan of any sustained- -yield unit. 

%. Financial position. of. purchasers ——In all sales in excess of $5,000, 
and in smaller sales when necessary, the. successful bidder will be | 


required, prior to the award of the timber, to submit a complete ee 


~ financial statement of his ability to fulfill the’ terms of the contract. 


_. Additional information with respect to the ability of the bidder to 


es perform the contract, inclusive of data. covering plant and equipment, | 
—etc., may be required before the award of the bid, in | the discretion 

of the officer approving the contract. — - 
“8. Contracts. —Every timber sale contract shall be a. ae i aene : 


: of the obligations of the purchaser and of the Government. Asa - : 
matter of convenience a standard form of timber contract, has been. . 


provided and all sales of timber. having a stumpage value in excess. 
of $100 will be consummated through the use of the standard form, 


» unless a special form for a particular sale is approved by the ‘Secre- se 


tary” of the Interior. The standard form provides for a reasonable oe 


degree of flexibility to meet variable conditions and no essential 


- .. departure from the fundamental requirements thereof may be author- - - 2 
. lzed, except with the approval of the Secretary. The Forest Practice 


| ag Rules which have’ been Incorporated in and made a part of these can 
| regulations. shall be attached to and made a a of each timber: Ce n 


74 contract. 
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et “Ale contac ahould be exéeuted ; in Serres by thie: ae in 
ae interest. In connection. with. contracts approved by the. Chief. For- 


oe ‘ester, O. &C. ‘Lands, that. officer will sign as both party of the: first ms 


: “part: and. as the approving officer. A copy of such contract, together | = 


“ : es with a complete report covering the: essential facts: in connection “one 
“therewith, should be submitted to the Commissioner of the General... 

: Land Office for examination and filing. In contracts requiring the. 
|. approval.of the Commissioner of the General Land Office .or the 
ait Secretary of the Interior, the Chief: Forester, O. &C. Lands, will sion 


tig ‘as the party of the first. part, and all | copies thereof, together with a : : 


ae report. and a. recommendation, will be submitted to the approving : 7 | 
| (officer for final action. Eanes 


9. Bonds—In sales ‘of epee in hich: the waite oe the pani peoe “ 


ae ; . does not exceed $5,000: the initial deposit. may ‘be retained as a cash. 
bond until:the contract is completed, In sales of timber i in which the 


sh stumpage value. exceeds $5,000 but is not over $10,000 a bond. of ape 


oe proximately 20 percent: ‘of the value of the timber will be required. 7 


woah > In sales of timber in which the. stumpage value exceeds: $10,000-but > 
is not over $100,000 a bond in an amount of approximately 10 pereent 7 


- of the estimated value. of the timber will be. required and in sales in ~ 7 


which the stumpage value exceeds $100,000 a bond will be required in 


oa an amount to be fixed by the Secretary of the Interior. Ordinarily a 


- «corporate surety bonds will be required. | ‘However, if personal sure- 


>> ties are. furnished ‘in lieu thereof, such sureties will be accepted and : 


% 4 : ; the bond approved only upon a clear showing by’ the principals and |. 
_. . the bondsmen that ae are fully capable, oS carrying: out the terms 


of the agreement. 


10, Approval of contr acts. and bonds = onteatte: covering ae of Ds 


a diner having a stumpage value of $25, 000 or less may be approved — oS 


_ by the Chief Forester, O. & C. Lands. Contracts covering sales of °° - 
timber having a stumpage value between $25,000 and $50,000 will be «| 


of approved by the Commissioner of thé General Land Office. : Contracts — 
covering sales in which. the stumpage value exceeds $50,000. shall be 


a made only with the express. approval of the Secretary of. the -In- on 


pe cs terior. Bonds guaranteeing the faithful performancé of contracts 7 . 
eae ! shall be approved. by the officer appr oving the contracts. .- “ee 
11. Payments for timber—Payments for timber shall be. required oe 


in advance of cutting, either as a single payment. or in: the form of ce 


oo installments. In sales having. a stumpage value of not. more than 


7 $1,000 payment will ordinarily be required in full before. cutting is: i 


-. started. In sales of timber having a stumpage value of $1,000 to _ 


o | : ” - $5,000 payment shall be made in. ‘installments. of not less than $1 ,000. 2 = 
~~ each; in sales of from $5,000 to $25,000 in installments of not less than. 


a $2 500 each; and i in sales of from 25, 000 to 21 000 i in installments a i 
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me of not less than $5, 000 oncli : pr ovided that the last inafallment on many : oo 
sale may be in an-amount equal to the balance due. and. payable there- 


fa on. In sales in which the stumpage value is in excess of $100,000 the _ 


: - amount of the installments shall be determined at.the time such sales _ os 
| -are authorized; provided that. the amount So fixed shall not be Jess no 


7 " than, $5, 000: for. each installment. | 


12: Time for cutting and aes of Haber: an Tha 1 maximum peri- doe Gg 


eh ode which: shall be allowed ‘for the: cutting. and removal of timber _ es 


o after the date the contract has been: approved. shall be as follows: 


ae - For sales having a. stumpage value of from $1,000 to $5,000, two _ a z 
. -years; for ‘sales: of. timber having a stumpage value of $5, 000 toe Se 


ae $10, 000, three years; for sales over $10,000 but not exceeding $25,000, = a 
five years; and for sales exceeding $25,000 the number of years to be. aoe 
. fixed by the Commissioner of the General: Land Office or the Secretary fe 

ae of the Interior at the time such sales are’ authorized. . | ie 

13. Reappraisals. —Timber sale contracts of more Ane five: years? ee 


duration will provide for the redetermination of. stumpage prices after 
reappraisal at ‘stipulated intervals. “Ordinarily. reappraisals will be . 
made and. new rates established by the Secretary every three years | 
* gubsequent: to the year “in which cutting operations. are initiated, 


Special contract. forms similar to the standard form but inclusive of 


a reappraisal clause: will be. formulated. and approved by the > Secre- 
- tary for all sales of more than five years’ duration. 


14. Timber cutting permits. —All timber cutting which 3 is snot. 5 done ae 


~ tinder. formal ’ contract may be. ‘authorized. on the standard permit 
- form. . The: permit. form’ has been devised as a convenience in meeting i 


the requirements: of homesteaders, ranchers, and. local persons” for — 


 Timited quantities of timber for. domastic’ agricultural, and: grazing _ 


hy purposes. It should not be used. as a ‘substitute for the regular con- | 


~~. tract. form. ‘The maximum value of the stumpage. which - may be cut > 

“under permit in one year by. any individual shall. not exceed: $100, < =e 

: Permits for the. cutting of dead and down. timber. or for stand im- oo 
i provement. may be issued by O..& C. officers without charge. “How= 9 3": 
~ ever, a. reasonable charge should. be made: for such merchantable Fane 


: timber as may be author ized for cutting under: permit. 


Bey Measurement of products. —A]] living. timber cut ‘whder’'s au- ieee . 


os thority ‘of the. standard . form of contract. or permit. provided for. i aa 


a herein shall be marked: or ‘otherwise ‘designated by an authorized: rhe 


, - forest officer of the General Land Office. Timber shall be paid for a 
on the basis of the cruised volume which, in group and area selec- 


_- tion, -will be determined 3 in the accepted commercial manner, and i in *; 
tree: selection, will be determined by individual tree scale. ce 
In: view. ‘of the. scattered location of a large. part. of the revested Sy a 
eh Oregon and | California Railroad and | regoniveyed: Coos Bay Wagon ae 
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“s Road. ae lands tis daiean ination Pe selume be cruising or tree ed 


. measurement. will be more or less generally applied. . = 
| On comparatively. large timber sales when the regular method of te 


| log, scaling is practicable. of. application. this method may be used 


te, ain , since it. insures a higher degree of accuracy than does cruising or the a 
tree measurement method: The. Scribner Decimal C. log ale shall” -_ 
~ be used on all sales where the logs are scaled after the timber’ is F 


cut, and. this rule shall. be. the Dasis. of volume: determination in : 


cruising or tree measurement. . : 
16. Records and reports. a complete ion of fe a. gativi-- 


ties shall be maintained in the Office of, the.Chief Forester, 0. & C..  ~ 


Lands at Portland, Oregon, and that, officer shall make monthly and 


a annual reports to ‘the Commissioner of the General Land Office oes e 
cerning all details of administration. — | 


_.. The field record of. timber sales shall consist of a6 books, sale | 
reports, and a register of scale reports. showing the volume scaled or’ 


| | measured on each sale unit, the payments. received asa and. os : p 
2 disposition of the moneys.so received. - | a 


_ Progress reports of the timber scaled or measured. in ay Ta 
under development should. be mailed each month. to. the Commis- 


| sioner of the General Land Office, together with a summary ofall | 


sales and an. analysis of the cost -of. administration. “At the close 


eer of the fiscal year a detailed annual report. must: be rendered ‘to the. - 
a _ Commissioner by the Chief Forester, O. & C. Lands. This. report 


- ~~ should | include a summary of the business conducted during the _ 3 


year, an analysis. of the cost of administration, a. detailed budget — 
set-up of administrative. requirements, anda complete statement: of — 


"a hie: progress achieved in connection with the formulation. of a -~per- fogs 


_ manent forest working plan. for the property... 


eve Acquisition of rights of way. —The progedirs governing ne es 


| filing of applications and the granting of rights of way over public — = 


| — _ domain. land under the various rights of way acts will be followed — 
> with’ respect to rights of way over the revested and: reconveyed | lands; 
provided, a sum. sufficient to cover the ‘estimated damage. shall be 


“G _ deposited with the Chief Forester prior to: construction, and provided | a 
-. further, that suitable stipulations will be required in connection with: 


the granting of all rights of way for the sa acest of ao various a 


od conservation measures s conitetnplated by Jaw. 


| Iv. Fonssr Practice Routes AND ‘Gunman Consracr’ SmrcLarions 7% 


The following: forest. races ruleg and. ear eaeiee. atipula- : 


a tions are. hereby. prescribed for use in -all:contracts for the sale of. 
Sy. timber from revested Oregon and California Railroad and: recon- _ oe 
ee Bc Coos ay Bs Road grant. lands situated i in: ‘the’ 5 Btate. of 
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| : Oregeti, axoapt as, specal provision aliall be. made by: the Sooretary of e - , 
2 _ the Interior with. respect to particular sales, a 
18. Definitions —The word “Chief Forester” as aed in ‘these pane pees 


a practice: rules and contract stipulations signifies the Chief Forester, . ee ie 


Oe &C. Lands... ‘His office, and. principal. he of business shall be : ae ee 


oo in the. City. of. Portland, Oregon. 


Phe term. “officer in. “charge” heave. “used 3 in Phos Go pclecoa! ao, we ne 
‘signifies the forest. officer of highest rank assigned to the administra-_ a eoas, 


tion. of timber sales. within the. district’in which the sale-is located, ~~ 


- -or such other officer as may. be designated by the Chief Forester. born: | oe 
a; supervise, the sale, . 2 ae 
| Foresters, eid engineers, ae cae ‘and: other officers Sain a 


| ized. to administer. timber sales will be appointed by. the Secretary 


a of the Interior and receive their instructions from the Chief Forester: — 


ne or the officer in charge. | 
‘19. Basis. of sate. —Timber shall be sold. on ihe basis of cruise, ‘tree : 


o ai or log. scale, and no timber except that’ necessary for lmprove- 


ments or that. which interferes with: the economical. conduct of a 
7 Jogging enterprise shall be cut unless it has been marked or desig- 
~.. nated. in advance by the officer i in. charge. Where volumes are deter: 7 


~~ mined. on the basis, of a scale of the standing. trees, such volumes — 


_. shall be checked. for accuracy by. a periodic. scaling of the logs on. | 


‘ Ps sample areas, ~The purchaser shall be permitted to. witness such’ : 


check sealing. . Where the volume is determined by log measurement 


| ‘ Ao Scribner Decimal C log: rule will be used ‘in scaling the logs. 


90. Deposits. —Cash deposits i in advance of eutting will be. required ; 


: “as stipulated in the contract... The title to: standing: timber or forest 
. products : covered, by. the contract will not. pass to the purchaser until, 


such timber or products’ are paid for. Tf at, any: -time the stumpage ps, Bie es 


”walue of. the. timber cut. and unpaid for shall ‘approach or equal the.” eae 


. - total. amount, then. on peewee: an. additional advance. capes shall | be ny 
required. oe ae cea 
S21. Eodging: i ‘areas i designated: By —The: Decry ne areas tp. Dé: ae 
on “lopipeae when economically. feasible, may be designated by the officer 


= oa charge if such action is. necessary. to prevent. deterioration’ from Peau 


fire, ingects, or disease, and d fully to Droteet @ the interests of the Unite ad Be = 
on States. . ra 
LA LOO ‘Selective looging ~The logins: of. areas in en manner: as to a ee 


- pee a part of the merchantable timber, promote the growth of | oe 


young: trees, or preserve the forest cover, shall be. practiced on all, ~ eee 


_ lands chiefly valuable for. the production. of timber. The general) e 
- plan of selective logging to be followed may take any of the various © 
forms of tree’ selection, group selection, or area selection, Or: -combina- epee 


: a tions thereof, which i inthe © judement ¢ of the Chief Forester will asa. ae 
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. oe e : Be successful conservation and | protestion of the resources sie o 7 
93, Pessinanons. for ‘public puirposes. sn nae isco of the ofe = 


cae ficer i m charge, a strip of suitable width on each side of. lakes, ‘streams, 

~ roads, and trails and in the vicinity of camping places and’ recreation. a 
a “ grounds may be reserved, in which little. or. no cutting: will: be al- | 
ee. lowed.’ Tn carrying out the. selective cutting i: these | areas: all rea-: 
es sonable care shall be taken‘ to avoid i injury to the remaining standing a7 
aL timber. Within these reserved. areas ‘trees shall be felled i in such mans s<° 


a “ner as to leave. the vight- oS “WAY, Sirearney @ and lake shores fre ee. e from | 
eee e slash deposits. 7 


: D4, Protection of "young: growth. The. young core. shall os pr so 


ee. tected as fully. as possible i in. every branch of the logging operations — 


= and its ‘use in the construction. ‘of Jmprovements may. be! ‘restricted © 
a Y. the officer 3 in charge, ae = ks 


25. Fire code Section’ 5 of tee act of Angust: 98, “1987, Syovides a 


in part, “That rules and regulations for the protection of the revested — 2 


: ~ lands from. fire. shall conform with the requirements: and practices - - 
- of the State of Oregon. ‘insofar ‘ as the sarne are consistent with the: 


sae ; interests of the United States,” and proceeding i in accordance there- - . 
eo wwiiths contractors will be required. to comply: with applicable et 7 
ee - sions of the State fire code, as well as the following: Ween toe 


| (a) The ‘slash resulting ‘from. logging’ Coote ‘shall Pong 
3 a asad only under written. permit from the Chief. Forester acting . 


re, " in cooperation with the State Forester... In the Douglas fir type. ee 
on areas logged in the group or area selection manner the burnin 8 


. of slash, where required, shall be carried out. in‘accordance with .. 
_ the best: and. safest practices recognized in the “Forest Practice | 
Handbook” of the Pacific Northwest. Loggers and the West Coast 
~~ Tumbermen’s Associations.. Adequate special protection shall be 
-..* given to all reserved: timber. Proper: fire trails shall be con-. 
_. structed as required by ‘the. Chief Forester where necessary in’. 
advance of slash burning to protect green timber areas, islands”: 
of immature timber and previously logged areas’ that have: been 


- a a oe cleared of: slash. Where the tree selection method of. logging 1s 
os used’ special methods economically possible: shall. be. worked. out. ~~ 


- re . by the Chief Forester in cooperation ‘with the State Forester: . — 
~ and the purchaser. — ‘In. the. ponderosa ‘pine © type slash disposal’. - 
es 


hte ‘shall be carried out in. accordance with the Ru 


of Forest Prac- ee 


oe) tice ( Oregon) of the Western Pine Association. Special provi- ..: 


= . - sions may be developed by the Chief Forester i in. cooperation with. . a 
-. the State Forester and the purchaser. ee 
~. (b) Smoking and lunch fires shall be restricted: during periods ae 


< “s = of fire hazard and shall be permitted. only i in especially prevar eae 


| c) "The contractor shall be required to: stop logging operations Pe 


= ; i an oP hazardous a weather pen ey from the Chief hee 
oe fe pore A ae : Pee ee 
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26. ReaponsibGity, jor damage “The éontrneton shall bé held: ace a 


: countable for. any damage to virgin timber, reserve stands or young .- : ; 4 _ 
=, growth, occurring asa result of slash- burning or other fires: originat- oe 
ing on-the. sale. area or adjacent. lands and. shall. be required to pays : 
~~ for such damage.on the basis of. an appr aisal to be conducted. by the. eo. 8 
. “. Chief Forester ; provided. the- purchaser, his subcontractors or em! 
os ployees are. irgerly. or ey ee — the: oe or oF Ronee es 


ey of the fire: - | es 
OF". ‘Sales—Rights of way. Other ales ithin 3 a eae area, may be: ni 


. : made of products and kinds of timber not. sold: under a ‘previous sale, ae a 
_ provided such sales will not, in the judgment. of the officer’ having <3, : 
- authority to make such. sale, interfere with ‘the. operations. of,.the;.°- 


~ previous. purchaser. The previous purchaser shall not be held. liable.» eo 
iy & Lor. any damage by fire: or other:..causes for cwhich . such | ‘additional = 
ce _ purchasers” are: directly or. indirectly. responsible. , ‘Rights | of. way 
os may be granted through portions. of the sale: area, during the contract. oe 
| . period, ‘provided. oy do not ‘interfere with. the oneeaons ot oe ee 
oe previous purchaser, ©. ee 
a 2 28, Finéwdode Improvements ane ae as” "possibile: ‘only unmer: gE 
oe dhisntable timber other than young growth shall be used for firewood’ =. 
and improvements, and material: so’ used: will not: be charged tothe ~~ 


a : -purchaser.. Wood and improvements ‘ taken: from merchantable ma- 


[ - terial will be. sealed or measured, yeharged,, and. Paid: for. at its ap- | 
a prasad value. | 


i waste. ears Seg 
80.. W aste. Unnecessary’ Waste. ce dastehaitable hae not ere 7 


: viously paid for in. high stumps, butts, tops, breaks, skids, and. par- - 
» tially sound. logs and all trees designated for. logging. which, are not. . 


29. Stumps. Stumps » will be. ont low | $0: as. : to avoid vumecesny mane 


| logged and all trees which: are left. felled. or: lodged or badly} damaged ae : 
oe “by. the logging operations will be scaled. for their merchantable as eet 
tents and charged against the purchaser. eae ue 
es Carelessness—Breakage. aa Te on. n thie: part: oF “petlees ot? oe 


S : -other. employees of the purchaser that results in unnecessary: breaking Pane ae 


— of trees not previously cruised. or sealed will be ae yy scaling: ; | = 
— Se trees full as if they had net been broken. : “ ace 
> 82. Sanitation—The vicinity of logging camps. aa cables will: be. oe 


“Pept ina: clean. and sanitary condition, and. rubbish will be removed . me 


“and properly: burned or buried | during the oenpeney and. | ppt ‘the. ee 
toe i “removal of the camps. and stables. - eee oa 
sok ‘Pollution—Odstruction. of streams igen eams rie not’ i obs oe 


“strated by. felled trees-or otherwise, nor shall they be. palluted: by 


sawdust, manure, or any other refuse from a camp or mill... ... fe 
- 84. Utility. facilities. —KExisting telephone lines, . fences, Sade woe 


oe trails, anid other: ee shall be. oo oe as far as. = possible. ee 


125807—89-—vo1, 56-40 


i es (594° - DECISIONS. oF. THE, | DEPARTMENT: OF THE INTERIOR [Vol oor 


= oie a aie Spo and: eee they: are Check or: abe - a 
structed the purchaser shall promptly. repair. the damage. | If he a 


fails to: make the repairs promptly, the officer in. charge may make’ 


oe ~ the 7p and Purehasers, may. be. charged: with. double the cape ee 


} thereof. | 


85. Ne ccessaaray improvements ee necessary so peste oe 


a - - his. contracts; ‘such as’ camps, sawmills, railroads, roads, telephone Ses, 
pa oe ‘lines, chutes, bridges, sluices, and dams may be constructed and main-. 
‘i toned by the purchaser on and: across: the contracted area, subject. to ee 


cr regulation by the» Commissioner: of. ‘the General Land Office. 3 | 
 .. 86. Baisting improvements Improvements already . on the. area, a 

: which are necessary for. logging purposes may be used by, the’pur- 
chaser, subject. to: “regulation oe the. Commissioner of: the. General os 
oe: Land Office. | ; 7 tam”, 
89. Féime-for nner of improvements: The fine: cena for: ‘he oe, 
" removal. of the improvements and other property. of the purchaser ae 


| , pe is one year. after the expiration of. the contract. After that time the ~ - 
~~ title to improvements, including camps, wil attach: to the. land, and ae = 


ae ite personal. property of. the purchaser will thereafter. be removed ne : 


: except with the written consent of the officer. in charge: Provided, ee | 
He ety improvements. necessary; for. the. logging of other “0. &C.tim-  *. 


. ..°. ber may be.left for such time and. on such lerms as may be. premguited ee, 
aa by the Commissioner of. the. General Land Office. eas i st | 
> 88. Extension of time.—Extension. of time for the Decfonnnnce. of! ae 
any. contract may: be granted. the purchaser by the officer approving ~~ 


i the contract, in his Poe and subject to such conditions « as. he.’ Soa 


| may impose. 9. : Pas 
89. Ratonson at time: ‘denied, Te. ean cok time. to. ane ‘and : 


et remove the timber is not granted. by the officer. approving a contract, p 


the: purchaser shall not. cut timber after. the expiration of the.con- ns 

-. tract, but he may. remove the timber: ‘previously, cut. and paid. fors-3 
= within one year of the expiration of the contract. If not removed 
"| \ “within the time allowed, the title will revert tothe United Diates, not- rae 
i withstanding the purchaser may have paid. for the timber... ee 

2 AO. Assignments by purchaser. —Assignment of any. eon enee in a 7 


hee ole or in part by the. purchaser will not-relieve him of his: contract tae 
obligations’ unless:the assignment, is. approved by the officer. upproving rae 


se ey the contract and the bond is satisfactorily renewed. et 
“41, Records—Reports _—The purchaser. shall furnish tlie: Chief Bor Cae 
ester annually on forms. provided therefor. a report of the amount of 


_~ Jumber sold and the. average grade prices received f. 0. b. the. mil. 
a during the preceding year; the amount of ties and timber sold, with ~~ 
average price per M; and the amount of byproducts. sold. and. the." 
total: receipts for thie. same, and such. other information: as may a aee 


: a : -wequested. These reports. will be > regarded as. confidential. eles 


: wn DECISIONS. OF THE. DEPARTMENT OF THE. INTERIOR | 595 ee 


49. Suspension. of. operatiots—When: _Suspénsion: ‘of. rie -pur- 7 . 


iA s operations.may be made. by the Chief Forester after. due oes 
notice if any requirements of the contract and of these stipulations oe 


are disregarded and until there is. satisfactory compliance. Failure 


to comply with any one of the requirements. of the contract after if 
“written notice addressed to the purchaser. by the officer in charge will 


be ground for revocation by the officer approving the contract: of: all. oe vee 
rights of the purchaser under this and other. contracts, and the for-. - 


-feiture of:his bond and of all moneys paid, and the putcliaser: will be a 
7 liable for all damage resulting from his breach of contract. : A ey oe 
_- 48, Appeal.—An appeal as provided by the Rules of. Practice oe if the eS 
moe Depar tment of the Interior may be taken to the Commissioner of the uses 
General Land. Office and Secretary. of the » Interior from the Cen a 
2; decision of the Chief Forester or his staff. | | 


44, Bond unsatisfactory. ~Whenever any. ‘ee Pel to: euar- 
: antee obligations ‘under a sale shall be: unsatisfactory to’ the officer 
~ approving the sale he ey aplora, a new "bond which: shall be satis- - 
factory to him. | | 
4B. Default wilful ‘faihire of the pirhast to ecinpete his: con- — 
tract or to log as pr omptly- as economically possible an area: damaged 
by fire, wind, insects, or other causes, or the commission by him of 
any act for which. the officer approving his. contract: shall ‘declare. 
the contract forfeited; will render the. purchaser and his bondsmen be 
liable for the depreciation i in the value of the remaining timber on an. 


estimate of value and quantity to be made under. eo direction of the . , 2 


. officer. approving this contract. 


46. Persons excluded—No rriseien of o or delegate to Conigres shall ee 
be admitted to. any share, part, or interest in any contract, ortoany =... 
benefit derived therefrom (see. Secs. 114 and 116, Act. of ‘March 4,5 
1909, entitled “An Act to codify, revise, and: amend the penal laws se 
of the. United States, 35. Stats, 1088, 1109), and no ‘person under- Fo —— 
going a sentence of imprisonment at hard labor shall be: employed i Wa 


; carrying: out any contract (see Executive order of May 18, 1905). . 


4%, Forms. —Forms for application, bid, contract, axid bond here- : ; pat 
~ tofore: approved by. the. Secretary of the Interior’ will be made avail- eT Be 


oy through the: Commissioner of the General Land Office... 


48. These. regulations shall be effective : and operative: sixty, days gee 2 


ee from the date. of Pappreya 


© Kpproved: July: 1, 1938. 
on Harorp L. Terns, ae | 
. Rberetary oft ihe. Interior 


Fre Ww. ce a 
"Commissioner ge 


ar ta 506 ; DECISIONS: oF THE DEPARTMENT OF THE INTERIOR [Vol 


Se DISPOSITION OF FILING FEES ACCOMPANYING. APPLICATIONS ee, : 


, LEASES, PERMITS, AND OTHER RIGHTS UNDER THE cma . 
_LEASING . ACTS | | ae ee Se 
oe | [Circular 13880) 


-Uxrrep Srares Department OF THE erie | 
ar ae. | | Gunmra Lanp OrFIcE, . 
| od uly 18, 1938. . 


eee “When nfling ee will a applied: as. Game or a ee to. appli- 


oh a 5 cant. —Fees ‘paid. with applications. for leases, ‘permits, or other. | : 
ee rights under the mineral, leasing ‘act. of February. 25, 1920: (44: Stat. - 


Be 487), under the. amendment: thereof. as to sodium dated December 11, — = 


ets. Aa es : 4998 (45. Stat. 1019), ‘under. the potash. leasing. act of ‘February. 1, 


See 1997 (44 Stat. 1057), or. under the sulphur leasing act. of April aes - 


~ 1926. (44 Stat. 301), shall be applied as earned by the register Im- _ : 


= ie os mediately. upon receipt of notice from: ‘the. General Land Office that. 
—.. the application. has been. adjudicated | and. the lands found: subject. to. 


ee ~ Jease, permit, or other right. Pending such ‘notification, or notice of - 


ihe _ the final disposition of an ‘application, the register will hold the tee tee 


“ag “deposits, unearned. proceeds, lands, ete.” 00 © 


Pee or! licenses which are rejected will not be returned in any event unless — 
~~» and. until authorized by the General Land Office upon receipt of a 
report from the Division of Investigations, or the applicant has. 
>. furnishedan affidavit stating that he has not mined any coal from 
ages the land. embraced i in the e rejected application. for which payment has me 
"not been made. - | 2 eee 
Q. Regulations super aden “Srphese Fegalniens eens the regu. ie oe 


Fees paid in connection: with applications for’ ‘Soak: ie perinitai | 


os lations. contained in Circular No. 1888, » epproyed: pol} 14, 1936 ae a 


oe D. 488), effective ye. Agus 1, 1988. 


| Approved i Tub 13, 1988, © Commissioner. 
| - Haroup L. Tokers, 3 oe ss : 
| Secretary of the. Interior. < , : Se 





fe STIPULATION REQUIRED IN CONNECTION WITH LEASES AND » PER. ic 


MITS UNDER THE. MINERAL. LEASING ACTS, FOR LANDS mm : 
"NATIONAL FORESTS 7 -— 
oe * “[Cireular No. 1450), 


‘Ustrep  Srames Deparment OF THE 2 Tren, es oe 

| ae Aa Guxmrar Lanp OFFICE, ie aa 

PT AE ae i August 12, 1988. 
‘The following regulation i 1s promulgated, pursuant to ) departmental — 


ee a. instructions os Mareh é 30, 1988: 


Freep Ww. 5 OHNSON, cee es 


. 561, rae “DECISIONS: OF THE. DEPARTMENT OF THE INTERIOR | SBOT 5c 


a Bee: 191 a Stipulation period: of applicants for: oe “ae os : = oe 
mits for lands in. national forests.—All applicants.-on and after 
-. March 30, 1988, for. permits and leases under the mineral. leasing act — 


- of February 25, 1920. (41 Stat. 487), as amended, for lands in the. c5. 


-. . national forests, will be required to file a stipulation par to eee Ga 


. of permut | or lease substantially as. follows: 


If permittee or lessee shall ‘construct any camp on. os cle clk camp , shall ee 


arr be located | at: a place’ approved by. the forest supervisor, and. such. forest. super- | Pan oe 


visor. shall have authority. to :require | ‘that ‘such. camp” ‘be: kept’ ina: neat” ‘and: - 


. sanitary condition. This. requirement is subject to the permittee’s | or lessee’ 


“- right of appeal to ‘the Secretary, of: the. Interior in case he, disagrees: with Hi the « ae + oe 


forest. supervisor: ee 
bane CP a yt os Ww. Tounson, = 7 
. | Approved: Se te ee - 
| UE. K. ‘Boniew; ae Ce 
sy Scorctary of the Interior. 





‘i “FREE 1 USE ‘OF TIMBER: UPON PUBLIC LANDS IN ALASKA By 


Commissioner, 


‘CHURCHES, HOSPITALS, AND CHARITABLE INSTITUTIONS—CIR- | ‘- Lo 


CULAR 1394, “AMENDED — 
- [Circular No. ado 


Unie Srames Duranrocn OF THE. 1 Living; | 
: pet GENERAL Lanp ‘Ortion. 


1: Pine USE: a privilege eotended to churches, ‘hospitals; and chari- . . - ae 


5 table institutions —The act of June 15, 1988 (52 Stat. 699), amends : 


: s “section 11 of the act of May 14, 1898 (380 Stat. 414), so as to. extend : 
_. the free use timber-cutting privilege on the unreserved public lands ect 


in Alaska to churches, hospitals, and charitable institutions. . 


=. Governing regulations. —The ‘cutting of timber’ on etch Tana Se 


ee by: churches, hospitals, and charitable. institutions. will be: governed — 


-by the regulations contained in. Circular. No. 1894, dated June: ae _ 


1936, as. herein: amended, 


3. "Regislistions peed. —The cepduolery: paacep a pee eae 


: graphs 1 and 6 of Circular No. 1394 have been carried.into the Code: ot | 
of Federal. Regulations as sections 79.1, 79.2, and 79.7, respectively, oes 


+e which regulations and. sections are. hereby amended to read. as follows: = 
19.1. Statutory authority—Section 11 of the act of May -14,. 1898.2 
(80 Stat. 414; 48 U. S.C. 423), empowers. the Secretary of the ~ 


: ~ Interior to permit the use. of timber found upon the public lands. in ee 


ee Alaska by actual: settlers, residents, individual. miners, and | pros- - a 


4 ‘TTssued 1 under authority of See, 32, 4. Stat, 450; 30 U. 8. Cc 189.. gee te, RE 


— «698 “DECISIONS: OF THE DEPARTMENT ‘OF THE: INTERIOR [Vol 


: Socee for none ‘foe firewood: fencing, puildinge, mining, pros- 
pecting, and for. domestic purposes as may actually be needed by | 
such persons for such purposes. . This section was’ amended by'the 


2 act of June 15, 1938. (52 Stat. 699), so as to’permit the use of such . 
timber by churches, hospitals, and. charitable institutions tor a 


2 7 wood, fencing, buildings, and for domestic purposes. 


79, 2. Free use privilege; cutting by agent. —The only eahes aabich - 


oe oe may be cut under these regulations for free use in ‘Alaska’ is. timber 


- on vacant. public. lands in the Territory. not reserved. for national oO 


--forest:. or other purposes. ‘The. timber so cut. may not be sold or | 


bartered. The free use privilege does not extend to'associations or 


ee corporations, except churches, hospitals, and charitable institutions. 


- Any applicant entitled to the free use of timber may procure it by -. - 


| : agent, if desired, but no part of the timber may be. used in payment | 
_. for ‘services. in obtaining it or in manufacturing it into lumber. 
~ Timber.may not be cut-by an applicant: hereunder after the land has. | 


been included in a valid homestead settlement or entry or other claim, 


a except that any applicant for the free use of timber who has given | 


ee notice..of. intention:to take it as hereinafter. provided, ‘will. have ‘the . *: 


— right-to cut. it while. the notice remains in force as-against a subse- 


7 | quent applicant who may wish to obtain the same timber by, purchase.t - 


79.7. Amount of timber which may be cut. —During each calendar 


of ee each. applicant. entitled to the benefits of the act may take a | 


~ total of 100, 000 feet board measure or 200. cords i in ‘saw logs, piling, 


oe cordwood, or other timber. This amount, may be taken in whole in ° | 


~ any one e such classes of timber or In part of one kind and in part : 


a of another kind or other kinds. ‘Where a cord. is the unit of measure, . 


7 it shall be estimated 1 in relation with saw timber in the ratio of 500 


.. feet board measure to the cord... Permits to take timber in excess of © a 
the amount stated may be granted to churches, hospitals, and chari- 


_ table institutions upon a showing of special necessity’ therefor, and — 
with the. approval of the Commissioner of the General Land Office. 2 


; 2 “The 1 restrictions as to quantity do not apply to timber cut for Govern- ee 
wd ment PUFpOses. under section ‘19. 3. (par. 2, Cir. 1894) 0. : 


Frep W. JOHNSON, 

Commissioner. : 

“Approved: asia 13, 1938, le a creat 
7 - Oscar Li: Crarman, a 
| _ Assistant "Seoretary. 


7 * Issued ‘under. authority of sec, ai 30 Stat. 414; 48 v. 8. fey 423, - 


ee Bey. = “DECISIONS OF: THE DEPARTMENT OF THE INTERIOR 000 


ie ° peeve OF ROYALTY INTERESTS IN OIL AND GAS PROS- 
_ FECTING PERMITS AND LEASES PRIOR TO A DISCOVERY WEL 


“NOT RECEIVE APPROVAL 
= -[Cirenlar No. 1458), 


_Uxrrp Snares Daparraenr OF THE p LWrentor,” a a * 
oo ae ee /Gunmray Lanp OFrricE, 
_ November 18, 1988. 


sea 199. 42a, (1) Royalty 4 Gia in ol a gas prospecting ey ee 


| e mits. and. assignments thereof. —Royalty interests in oil and. gas pros- . 
ea pecting permits. do not constitute holdings or control of. lands and. Pe 
\ deposits within the meaning of section 27 of the act of February Oh 


1920 (41 Stat..487), as amended. Prior to the discovery of a. alu. -°'% 
able deposit. of oil or gas, assignments of royalty interests in: permits 


will not.be approved, recognized, or considered in any way and should ~ 


: ‘not be filed with. the: Department. After: discovery such assignments ~ 5 


7 should. be filed in the appropriate district land offices. and be. ac- __ 
- companied by a showing i in affidavit form by the assignees as to: their 


citizenship and holdings in. other oil and Be. ‘Prospecting: perinits ae Geer 


° and leases in the same State.’ - 


Szo. 192.42b. (2) Royalty interests in in : oil and gas ce and distr. ae 


_ ments thereof. —Royalty interests in oil and gas leases constitute hold- | 


. Ings or control of lands and. deposits. within the meaning of section 27 nd ao aie 
of the act of: February 25, 1920 (41 Stat. 487), as amended. As. i 
= signments. of such interests in leases must be filed for record pur-. 


oe poses 3 in the appropriate district land offices accompanied by a show- van 


mg in. affidavit. form by the assignees as to. their citizenship and © i 


holdings 3 in ‘other oil and gas prospecting permits. and leases i in the © 


game: state, but. they will not be approved unless and. until. a 1 dis” = eo 
ae “covery of a valuable deposit of oil or gas 1s made.?: 7 - 


‘Sro. 192.42. (3). Effective. date and applicability hess ake 
tions shall be effective on the date of their approval and are ap- _ 


= plicable: to all assignments of royalty: interests in oil and gas pros- ox oe 
'.: -pecting permits and leases not’ heretofore. approved by the oo va 


- mnt regardless of the date the assignment: was made > ee 
(4) Regulations superseded. —To the extent that. section is @) of - eo 


ce ane regulations approved April 4, 1982 (53 I. D..640),is inconsistent =~ 
herewith it is hereby modified. - Cingular No. 1331 approved July 31, 


4984 (54 I. D. 549), Sec. 192.42 of the Code of Federal ‘Regulations ca 


ee a. : 
is 8 hereby setae Agerommatine oes 


Approved: | 
. Harry Spares: at Oe . 
: ie | Acting Seoretary of the Interior. , 


es 1 Issued under authority of sec, 32, 41 Stat. 450 ; 30 U. 8 C. 189. 


Acting jee reo 








ee 
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: Abandonment.’ 
See Homesteads, Public Lands, 

Absence From Homestead Land. 
. Bee Homesteads.. ree 

Accretion. 


5 Ownership’ and 


lands formed © by Secretion, .. 


| ‘Acts of. Congress Cited. 
| See table. | = 


Adjoining Farm. Entry. 
+s See Public Lands, 
Administrative Authority. 


1 Grazing i District, 


- Boards. on 


-a..Have no dunieteative: au-. iY 


thority pa ee eee re 360 


Adverse Claimant. 
See. Practloe. 


; Alaska. 


ae Applications, homestead. | : 
~a. Act of April 18, 1926. (44 Stat. 


jurisdiction . 
: over lands formed by accretion___.. ° 
ae Sufficiency, of evidence to show __ 
not.. 
avulsion oo gree eee < 


“Advisory e 


: pace | 


800 | 


248), not applicable to location.of | - i 


- soldiers’ additional scrip_ pace ici : 
b.' Application for soldiers’ addi- © 


235 | 


tional entry for tract in Alaska em-' 


= _‘pracing both. sides _ ‘of: meandered a ent oi 


. . body of water Cannot be. favorably 
. gonsidered: under. regulations’ relat- 


ing to. applications | for: unsurveyed hls 
_ public lands in. Alaska--—~—~- oe 


_ 2. Entry. 


‘a, Homestead law does not con-- 
template that right of entry shall =. 


be exercised by one who makes’set- ° 
tlement | primarily for trade and. 
business and not. for ‘agricultural: Pare 

: , noc | 289 


— 3. Fox: farming. : 


a. Act of May 14, 1998. (30 Stat. has 
413), authorizes. the purchase ofa 


_ tract in Alaska for fox farming, and pd 
“was: not repealed either oe or: 


300° 


235 | 





‘Alaska~-Céintinuved:, 


tom farming. 202 a ee 
A. ‘Indian Reorganisation Act. 


_. Page 

* by implication by the. act of July 3, fo itd 
1926 ° (44 Stat. 821), providing ‘for 
the leasing of lands: in. Alaska. ‘for ee 


a: Acceptance of. provisions: of =. ie 


i‘ dian. Reorganization. Act. by a “par- : sige Faust 82 
- ticular. tribe or group: of Alaskan. 


" Indians or natives would not serve - 


of | Section 241, Title: '25:. 


‘States Code (prohibiting liquor. 


sales), without further. legislation . es 
on the ee glare ci er : 


5. “Liquor: traffic, ops 


- to bring them under the protection |. me 
United. 


a. Congress may regulate sale Of. 


| .. liquor: to natives-.-—22 -- 2202+ : 
bh, Power of Congress to extend. to. : 


” Indians and other natives of, Alaska! ° 


United States’ Code, ‘prohibiting’ sale. 


6. Natives, , hers 


of liquor to. Indians who are wards. 
of the United Btatgasansecti ato 7 


lee provisions . of. Section. 241, Title 25, -. 


a. “Power of. Congress to. ‘detlare oe 
Indians and natives of. Alaska wards, ite ec 


of the United States:_---_-- ae we 
b.. Section 241, Title 25, ‘United: . 
liquor. rae 


States - Code: (prohibiting 


487° 


~“-gales); may be extended to Alaskan. _ 


an natives: who are wards of the Gov- (ee 
ernment, .regardless of whether: or... 
not they are: citizens of. the United Pe ieee 


~ @; Acceptance of Indian Reorgani:” Bey 
— zation Act by Alaskan Indiams..or-. «. 
natives would not ‘serve to bring _ ase 


‘tion 241, ‘Title: 25: - 
Code (prohibiting: liquor . sales), 


|. without further legislation onthe ~~ 
MpUbleets san aata she cele 


7. Reservations for. natives. 


a them’ under’ -the protection. of Sec- re 
‘United States ‘*- 


a. Act of May 1, 1986. (as Stats” ers 


1260), construed_.-2. 2-2-2 -- _ | 
Pg. be ‘Extent to which waters may. ‘be ae 


‘reserved as. part of a. reservation a eee 


- lands. for natives. --+.+- RE ad eee 


=e Necessity. for statutory author- ; 
for withdrawals for reserva- . 
tions Sanat - 


Sty. 


110 


110 


187%” 


187. oe 


0 


'g. ‘Reservation of waters. = 
Ta Act of May..1, 1986 (49 Stat.. 
1250); . construed: ‘as 


CIN DEX. 


Page Attorney—Continued. 


authorizing ~ ht 


- reservation of waters in connection’ a 
: with land: reservations: where. neces: ren 


9. Survey. 


a, Act of July-8, i916 “(30 Stat. 


ol gary: for.Alaskan.natives..whose oc- |: 
_eupations. require use of waters——— : 
Db. Extent : TO, which waters may. 

: ‘be: Teserved- as part of a reserva- . 
tion: of land. for natives_.-_2---_— a 
+e. Under. aet of: May 1, 1936: (49 ay 
ba: ne ‘Stat. 1250), no reservation consist- 
ing solely of waters ean be ereated_. 


tt0} 
P 0] » 


110 


852), applicable only to ‘homestead — : 
entries and ‘to. settlements - “made - 


with a” view. 


> Jands: properly. subject to entry--— 
: “manufacturing a 


0. 05° “Trade. and 
sites. oe 


ae: Act’ of. May 14, “1898 (80 ‘Stat. 


to ‘such entries on -- 
~ 239 ]° 


. 418),, authorizes: the purchase of a 
tract in Alaska for fox farming, and re aa 
WAS: not repealed; either ‘expressly : a 
ore by. implication; by» the act. of - 
July. 8,.1926 (44 Stat: 821), pro- |. 
viding for the leasing of lands in- 


All-American Canal. 


: © Allotted I IndianLands 
" Appeal. . 


- Practice bars. contestee’ Ss rights-—- 
"See also Taylor: ‘Grazing Act. 


Applieaton for Entry.’ | 


See Public | “Lends, Stock Rising ce 


iE omesteads, Alaska. 


: Application for. Lease. 

7 ‘See. Alaska, ~ Grazing - and 
ae ing ‘Lands, athena: Lands. 
‘Assignment of Contracts. i 

Bee. Contracts. _ 


a ee : | 
OL, Fees incident to presentation 


ae Heilure: “to. appeal’. “from . reg- aa 
__ ister’s decision under Rule 50 of: 


«Alaska. for. fox bea ay +5 | 


o | Bee | Boulder’ Dam and Genre a 
_: Project. - a ae! 


“S76. Indians: and Indian Landa, van 


Gras. ; _ 


: of: damage claim. against. United. i 
States cannot ‘be considered under ~~ 


act. of December, 28, 1922" (42 Stat. : x a 
. 245° 


1? SOOO) oss 6 a 
1 shes tae Segregative . effect Py applica- 


tion for oil and gas. permit ex-. — 
> *  eeuted by attorney: in fact. accom- - 


* chinery and equipment”. in: contract. 


. Cancelation. 


_ Page 
“panied. by. power. of. attorney from: fe 


applicant: stating. his qualifications © fe 
to which no oath is ‘affixed-—————- a a 


Base Property. 


» See. Gracing. and. 1 Grazing. Lands. 


: Board of Equitable Adjudication. a 


ee as urisdiction. 


en » Board has - 9 jurisdiction 


“over mere dejected: epplention tor eee, 


“make. entry One public Jands,-----—- ‘O81 


7 Boulder Dam and. Canyon Project. 7 


“1. Machinery and. equipment... a 
-a. Interpretation’ of words: “ma- — - 
for lease of power privilege_—--——_ 383 
2. Power development. ©. 
a. United States entitled, to ‘net Shae 


7 proceeds from. ‘power development 
_ on Alls Anterican Canal after. de--. 
‘ductions have. been made for oper- —-. 
-ation and maintenance. -eosts, for ee 
: payment of principal and interest. a 
- of the bonds, and for the 1- -year re- 
serves for.such payments as author- °*. 
ized in P; W. A. and. R. ‘z. A. loan. 


agreements..___-_--.---+-----+- } 116 fe 
b. Act of December 21, “1908 (45° De 


_ . Stat. 1057), providing. that. “elaims | . 
of United States arising out. of any at 
|. contract authorized by this. act 

. shall have priority over all. others” te 
entitles United States ‘thereto only’ - 
“so long as the net proceeds from 
. power development are in the. hands ss sss—S 
of. the: irtigation. ree 116° 
ets Boundaries. - 
22): 


See Public Lands. 


See - Homesteads, Stock-Raising | 
"Homestead, Damage Claims. . 


Gae Cited in Volume, ee 


See table.” 


Cases Reported i in 1 Volume, : oe 


‘See. table. 


ns Circulars. 


“See: table. 


Citizenship. ia Sa ree 


i ‘Alaskan - Natives. a 6 ate 

- a, Effect on. status as wards of 

_ United States_2—-_ bes ea 137 
Uy, Indians—_—~~~-~-—---=----—- .. 99 


Claims Against the United States. aoe 


Bee Domage Claims. 2ge on 


| e ‘Claims of the United States. ee 


See ‘Boulder - Dam and Canyon Be oe ake 


| Project. a 
Coal Lands. a 


‘ ade Cancelation of entry. 
“a, Applicants. for © 


. whose entries of coal’ ands. have” 
been canceled. partly”. because of. 
'. . their.fraudulent conduct should be. ... | 
purchase eA 
13 | : 

| words remains doubtful after the 

application of ordinary rules -of. ° 
_interpretation._.______. Snes 

6. Warren: act eraser 


denied ~ mee ie : of. : | 


Shy. 8 price------ SNe es ooo eee = 
a Color, of Title, Claims Under. 
= Colorado Ute. Indians. ° 


. See Indians and Indian: ‘Lands. 


oh ° Community Property. | 
2 See Homesteads. 


| “Congress, Acts of Consteued. 
See Table. ed 
‘Congress, _ 


struction. 
De Power of. 


" pepaynient a ee na ott 
“fs guage of an instrument . is to be - 9: 
‘construed most: strongly ~ against - 


INDEX 


“Pass 


a. To: declare. Indians ‘and. aes a x 
tives .of Alaska.’ wards of the United seat oe 


States Code, 


. Contest, Contestant. 


See’  Homesteads,. Public Lands, meas Bale 


seouly ean: E omestead, ee 


Contracts, 
. a ‘Austenmonts: 


a. Doctrine of - cpointnwiey: OE eR 
water: rights ° to: land | is precluded ~ 


by. -assignment _ of a: water ‘right aa 
- having an. earlier. ON, under a 
“the State! law--.-_~—2-=--- 4s <- 7 

_. pb. - When amount of. water” ‘speci- ee ras eed 

- "fied for delivery by United States — 
ina. Warren: ‘Act contract: equals. - 
the limitation - imposed. ‘by State — 
no sale 
or assignment ofa water. right. igs, @ Al; 
— 3 -, 1487". 

- 116} 


‘law-on. the. use of water, 


3 Geedach:. 


at Failure. of “tigation: district ae 


to. deliver water is breach of car-... 7 
. Yiage’ contract with. United: States a 


4. Indians. 


al “Capacity. to. eotract ona 


®B.. Interpretation... 


a.- Rules that. a- practical con: 


: struction of! an contract. by... the. - 


Contracts—Continued. we 
. ‘parties thereto is’ governing, ‘that og, a 
@ construction which will produce 92°) 3; 2 sea 


241] 


: tc ‘Corporations: aoe 


Si Intent. of, see Statutory Con- a B 


‘edt on 
SE “Crown, Government, and | Public oe, 





Page 


a yalid and equitable. result is to: be. cr 
favored, that an unambiguous pre- .-. 


-~amble should’ 
operative clauses, and. that. the: Tan- 


‘control ‘ambiguous. ae AS 


the party who drafted it, all-are~. 


be used only ‘when “the meaning ‘of 


= Contributions... : 
| J See Taylor Grazing Act. 

Se Contributory Negligence. | 
| ooo. 1. On. part of claimant for: dam- 
ages to private property-—-—--=+-- 7 


1. Inquiry. . by stockholdera 


secondary. rules. of: interpretation, tO 13 voy 


258° 


. ét 


corporation in. ‘reorganization whe- 


- tional . Park may be answer ed: upon. 


vee required:of any applicant.- for. 


Lands.” - 
See i await. 


a | Damage Claims. 


ok, Attorneys’ ‘fees. Se 


wa grant of hot-water. privileges | : 
“or an assignment thereof. -—--—- aie 


.- ther grant of hot-water privileges.” 
|. will’ be made at, Hot Springs.Na-. 9. 
BT) 
be Do extend. 46 Indians ana cae 
other natives of . Alaska provisions Ses, 
of Section 241, Title 25,. United). 
prohibiting | ‘gale of 
liquor to Indians who. are wards} 
of the United: ens ? 


|). fall disclosure of_ relevant. facts; veh 
. “giving - “such | information as. ‘would. | 


127 


a. Act of December 28, 4929. os as 


2. Byidence. 


i arty: 


4. Measure of. damages. | 


fees. inci-.~ 


. Stat. 1066), does not authorize con-: ° ~ 
- |. sideration’ of attorneys’ 
> dent to the eecnaticn of a claim - 
eral a. A ~claim~ ‘dentist: the | “United ae 
: States. for damage.to. private prop- 

-— > erty, must. be: ‘accompanied. by -evi-’ = 
{dence of the actual damages i222) 
~.: 8) Less of. use. :Of coe. i ae 


no ee Deprivation of use of property ee 
is proper item of damage in claim = 0 
under. the act of December ‘28, 1922.0... 

G42 Stat. 1066) 2 nea ec 


245° 


a. Damage resulting from errorie- a: 


5. Negligence. . 


: _.. ous’ allowance of homestead entry-~.. 


- Ja. Claim for ‘damage. ‘to: ‘private © Ea aie 
| - .property under act of June 28,1987 9 ss 
|. (50. Stats 821);’ denied, irrespective oe eee 


| 148. ae oo 
148 


2 ae 


Damage Claims—Continued, 


‘of negligence on: the part of Govern- 
‘ment employee, where evidence indi- 


~ eates negligence by claimant's: own 
operator EE eee NN Seay OTE ae ee 


_b. Doctrine. of. res: ipsa loquitur 


: applied to erroneous | allowance of 
_ homestead entry. by General Land 7 


Page Entry. 


. See Homesteads, Public Lands, a 
Stock-Raising TOMER EOS: * .* 


258 


: Office, and. United States liable for oe, 


‘ damage: resulting: therefrom.-_____ : 
C. Erroneous. allowance of. home-. 


250+. 
[to what Jand is tideland and what...) 


stead: entry on land. already pat- ~~ . 
ented held to be: proximate. cause Of 
- damage to lawful: owner » of ‘prop- ws 


| erty Sasa see Se eo ase pee, ee me eae ta ee ems 
.. d, Holding; fiat an erroneous al- 
| lowance of a. homestead entry is an 


act of “negligence and that. the’ 
- United States is liable for damage _ 
resulting therefrom is not inconsist- 


250 | 


ent with the principle that upon the » a 


cancelation of a void entry the land 


. . is to be regarded as if no entry had «sf 
250}. 


““peen made oagenr ae EEE. | 
dence. of the actual damage__—__+-_ 


6. Statutory construction. . .- 
a. Act of December. 28, 1922 (42 


‘Stat. 1066), should be construed so. 


_: as’ to afford to a person suffering 
; property damage by reason of. the. 
negligence of a Government employee a 


the same relief as if the issues. were | 
to -be litigated between ‘private oo 


individuals. --H-------~------~--- 


b. Any doubt as to the intent of: . 
Congress ~ concerning payment Pe oge 
‘damages for loss of use of damaged . 

- property. maybe. resolved by con- 
struing the statute (act of Decem- — - 
ber 28, 1922, 42 Stat. 1066) to re- 


quire certification, thereby affording — | 


_ an opportunity for: a conclusive. ; 
legislativ e construction_—__2_-_--~ ; 


aes Subrogated claims. 
a, The right of. an insurance com- 


- . pany to present a subrogated claim. 
a oe OTe damages . ‘to private ‘property “RS 
_ mnust be based ‘on actual payment to 
the. assured ee ees as wt 


c Desert Lands.. 


1, ‘Request for a . hearing regard- ; ae 
. ing application. for desert-land entry .- 


rejected for lack OF Bree se ee 


; Designation, 
1. Ceded ‘surplus land. 


a. Effect of. designation as public 
Nand tee So oe ee a 


See also Public Lands, Stock-Rais- 
ang Homestead. . . 


ae ; Bie tony Authority. 


. aL Of Secretary - of the: Interior, 
eee see Secretary of. the Interior. 


. 3 District Advisory. Boards. : 


See een and rana Lands. 


830 


ae Federal Power Commission. | | 
1. Authority . wi t hi n. “national 


ae 


INDEX 


| Eskimos. 


See A laska. 


Estoppel. 


1, Stipulations between. parties, 


“Pogo 


a. Stipulation between parties as a 


~~ Jand is public land does not bind the :.. | 
_. United States, and an applicant for. 
- > gurvey of a.tract as public. land, who ay 
~ has stipulated that.the land is tide. 


land, is not estopped’ by the stipu- - | 


lation from showing that the land~ . 
is public . land__--~---~--~-~----- 


=) Evidence. : 


i Damage Claims. 


a. A’claim against - He “United 
States for damage to private prop-: 


erty :must: be. accompanied by evi- 


2. ‘Sufficiency of evidence to show 


“tion of Public Works. 


as Boulder Dam. contracts —————— : 


| Federal Range Code. 
.° See Grazing and Graving Lands, x 


Wat ers. 


Fish and Ganie,. S. ; 


1. Indian. reservations. 


276 


258 


 that‘lands were formed by accretion, Bot 
not avulsion ao peas a es a 


300. 


: Federal. Emergency Administra: 


116 


872 


a, State cannot send its. officers ; 


“upon. restricted Indian lands to ae 


search for game’ thought to be pos-.. - 7 


* gessed . by reservation Indians___~ 2 


Forfeiture Under. sai of June 25, 
1929 (46 Stat. 41). 


om IA Railroad © indemnity “delecHlones” 


7 38 So, 


a. Inclusion of ‘land in pending 


--guit does not. suspend jurisdiction | 
of the. Department to determine 
- whether the land . is -anmerahed . 
*..character_——-—~--= ee Re Se eee 


~b. Mineral © hiapacter, of land 


claimed under railroad grant may 
be determined bythe Department = - 
at-any time prior to. the. ‘issue 2! 
patent for the land_-: =~ Spee Oe 
as Presumption - ‘created by- eee 
‘ute: upon approval of mineral. clas- 
sification . necessitates regarding — 
land as nonmineral to: which the © 


- 201 


201 


rights of the-railroad attached un- | 


: INDEX 


“Forfeiture Under Act. of June 25, ; | Grazing. and : ‘Grazing Tande— fa 


SOOT 


1929—Continued.. 


: : 2 der its” ‘grants, ‘unless. ‘the: classifi - 
=> ¢ation was: ‘shown, to be: fraudu- - 
», Tent. noo no setae! BOF cout oe 


Fort Hall Indian Reservation. . 
. “See, Indians. and Indian Lands, 


Fox Farming. 
. I. Alaska. 


Be Act. of May 14, 1898. “(30 Stat. ae eS 
ee authorizes..the purchase of ~ 
a tract in, Alaska. for, fox farming; oF Peal 6 
and ‘was not> repealed . either ex-  . ] 

~ -pressly.or ‘by: implication’ by ‘the act. | 


413), 


Page. ee 


Continued. 


1916 (89° Stat. 535), 
_. | 1980. (46 Stat. 227). 
oe X, 


and ‘grit: 19: ee 
Neither: the. Mog? a 
act of August 25, 1916,‘nor any ~~ 


» Page - a 


subsequent legislation empowers the. 


Secretary to grant to. the Territo-- ~ 
| vial. Government or :to’ any other <=. eee 
|. exterior agency exclusive beneficial... 

“l- control of grazing:rights in any Da- 
tional park, whether in- perpetuity 


de “or for a limited: period.” Such pow- ae 6, 


of July 83,1926 (44 Stat:’821), pro-.. _ 


viding. for. the leasing. of. lands’ in - ae 
, i Alaska for. fox. ¢ farming wee 


Fraud, 


a ‘Applicants’ “es for= ~ 


Fur Farming. : | 

: Alaska, | See Fon Parming. | 
| Grazing aiid: Grazing Lands. p : 
fee Crossing permits. . 3 


. repayment |. 
whose’. ‘entries “have’ been. canceled: 
partly because:.of. their fraudulent - 
- conduct should . be: denied ae Pa) 
- ment. of purchase: DHE aes atts a we 


a. Where the privately swede or : ee 


controlled lands of a licensee ‘or cate: 
= permittee | are: ‘separated . by. inter- 


- -vening public. lands allotted to an- i | 
other, | ‘crossing privileges over the ate 


should. ‘pe e 


866.) 
ae and not the TessOr | 
ae Licenses - and permits. ae 


intervening : lands” 

granted. to, ‘such licensee’ Or. “pers 

'. mittee sah aa ecg ete 

CR dame Grazing. District “Advisory 

.. ‘Boards. ; ‘2 7 
oe Grazing District Aavnory co 


a cannot ‘itself : make voles. 2 
. Dd Regional . “graziers 


grazing license.. 


word. “sustained” ¢ a 


one -Hawait: National Park. 


: ‘Board has. no. “administrative. au. 
ae thority. and no function other than 
~ to make recommendations. inthe |: 
dight of departmental rules.. It. 9° | 
360] 
a make the - 
ae aes first decision on an application. for ap 
: A recommendation’ — 
_- by ¢ the: Grazing. ‘District Advisory | 
_.* Board cannot: be’ “sustained,” the 
. connoting an up-" . 
or holding. by a. ciple lores taes officer of - | 
. ° such” action as ‘ otherwise - would | Laat 
stand in the. absence of an appeal - 
7 proceeding..-——_- i opca ae ke ei = 


: a. No power to! divest the Fed- oo 
eral Government of any estate in’ 


2 such, lands.by any means whatever 
— is conferred‘ on .the. Secretary of the 


Interior by the acts: of: ‘August: 5 eas | 


+ 1916" (89 Stat. 432), August 25, 


mens. 





ers” still remain ‘in: the - - Congress; eo 
|) Held, That approval. by. ‘the Secre-. 
tary of :the. Interior of.the reser- 


' .vation..of perpetual grazing rights... 2 00° 

. to the Territory in said-Territorial 

-.. deed is ultra vires atid inoperative 
even | if the © reservation . -be con-: | 
-. Strued as.a mere Tequest_- + 7 
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. 4, Leases under section, AW of Tay- sa Re: 


. lor Grazing: Act. 


a. Land in. grazing district 5 


wa a 


a tablished prior to, filing ‘of grazing |. 

_ lease application and which cannot 

de. eliminated..from the grazing dis- 

1. ‘trict without detriment. will. not. be 4 
“ay leased . 

_. b, Section contemplates award of _ 
leases: not merely to. owners but to... 


- 289 


owners occupying and using con- © 


_ _ tiguous lands for grazing livestock..: . a 


Applicant for lease who: is engaged - : 


‘Lessees: of, contiguous. pri- 


a. Applicants must be stock own-, . | ~ 
ers and citizens or prospective citi. | 
Indians who are stock owners 
= eligible applicants—.-__~__--. vt 
b. Authority. of the -Secretary to: 


in the business of purchasing, sell? 
. ing, and. assigning of. grazing. lands 
“}> and“ is not. engaged : ‘in ‘the. lives 
stock. business: is“ not .a qualified & tae 
ey occupant: for..a lease under’ this 

| section, | 
“|. vately. owned lands: entitled to -.° | 
lease under... Taylor Grazing — ne 
. 880... 


issue regulations grading. applicants _ 


~ for grazing ‘per mits on 1 basis, of pri- . 


' WORILY OF Mise 2 lanc eet a an.” a 


- ¢. Construction of : section. 8. of + 


_. Taylor Grazing Act, providing. that 
preference be given in the issuance __ 
. of grazing permits. to. persons in cer-— ere 
i Saeed tain: enumerated _¢lasges_—--_-_- 
d@. Indian applicants. for. grax 
fs ing privilepes. occas a: eee ef 


6., Regional ‘graziers. 


62. 


79. 


“a, Make first decision. on an appli- ae. 
cation for. grazing license. A Tecom-, 


e mendation by the District Advisory — : ae 
- Board cannot: be “sustained,” the: .-: °— 


word “sustained” connoting an ‘up- ips 


holding by a ‘subordinate. officer of: aks o. 
such action | as: _ otherwise. “would ie 


es 





IN DEX 


— ay Hawaii—Continued. Page” 





“Grazing and Grazing Lands— eae 
= "Pagel. 

stand in ‘the | avaence OF an eps o 
~ | ereignty over the ‘Hawaiian. Islands .. 
‘|. and ‘the absolute fee and ownership.’ 
. of all public. properties: therein, Ha- : 
ao walian’ lands known. as i 
Le Government, - or public. Jands”- are 
-}°* publie lands of the United’ ‘States, ; 
{ -controlled. not by. the general’public!° 
agg t? ‘land’ laws but. by. -special-enact- 
oe (ieee ments ee ee ae 


Continued. 


= pioceaiae Bene ee at < 


ols Rules. of’ March 2,. 1936... 
-O. Order: of preference in: which 


2 eedne licenses are to: be issued. °° 
“... Preference class ratings are not’ mu- | me 
- tually exclusive_——~--~----------- = 


28. ‘Secretary’s . discretion... 


_a. To-issue. lease. under section 1p * 
of Taylor ‘Grazing: ‘AetW---=-2 = - 


9. “Taylor Grazing Act.’ 


a. Indian stock owners owning an’ a 


. -; He in’: tribal © Jand or. water: rights en-. ee . 
ee ve titled to preference.under act: and ae 
rc pursuant . thereto---—-— 


Ros ‘Water rights... > 


Nance Saks Where a. water hole-is. ‘not one: oa 
ne COE natural occurrence but has been - 


= developed entirely by human agency, 


-. itis not a. water“hole within the = 

"meaning of the ‘Taxecutive | order: of: |... p 

=. April’17, 1926, and, if owned or con- = | 
cs. trolled: by -an applicant for a grag 


Ad ‘Waters. — 


# By Competing . ee and “ prior’ By 
the: Federal: ‘Range Bae ok 
868 | 


= : waters’ under 


"12: Waters Competing: 


ai a. In: computing the service value. ts, 


“interest |in land ht. oy OE os eee ae 
inte est -in land-or ‘occup ancy. ae a Stat. 432),.. terminates ‘Perritorial pH. ee 


taken ea 
: 80: 


- get > Ang license; it may be recognized. as 2 : 
ee aioe base property for. such i cunas oes - ‘B87 ]- 


z of a. particular | ‘water, not: ‘only the ar 
“amount. of. the water, but also the 


© topogr aphical: and other factors that - 
-.. limit-the. area that can be grazed’ 
— oe it’ must be: -considered_—---1-. 
. When there are competing wa- ~ 


366 | 


es ioe of the same ‘class, neither. water... : . 
entitles the applicant: to a grazing 


Sg permit’ or licensé for the full service oa 
value thereof, but there must be a- 


“deduction in ‘each license or permit 


“to the extent of one-half of the car- 


“-rying- capacity of. the area serviced nh. 


18. Waters—Priority. 


--- . a, Grazing operations: during. dhe.“ | 
ea priority period ‘on. lands embraced in 2. | 
—.. stock- -driveways ) 

- homestead: cannot. be considered ~~ 
a de ‘proper’ grazing for the ‘purpose | of . 
“is determining the ‘extent of an: appli- es 
cant’s. priority. under. section 2 (1)--.° 


‘or. -.on another’s 


: oe jointly by the. tin aee meee : 366 | 


of: the ‘Federal Range Code, and the 7 *, 
— garrying | capacity of those. Jands’ ae. 
_ghould-be. deducted in- computing. i oe 


_ fon an. applicant. are Poor waters———". 


Hawaii, 


. 1. Dem Government, and Pub- 


lie Lands. aPe eicd 


a 370, 


- privileges on’. public lands. ee 
. thereby’ for a national. park. As to 9°. 

i lands to. be delimited. ‘by the. Secre- see 

© tary of the Interior, the- Secretary’s eae 

“| -alpproval of the survey and blueprint!) * >” 
“| thereof restores to:'the Federal Gov- ° 

+). ernment full dominion. thereover and | 
_. makes’ applicable thereto all stat--.- 


| parks. 


 . to reserve.. 





le Under the . Genmreasloanl Joint - ges 


Resolution of. July 7,. 1898, accept- — 


ing. from’ the Republic of Hawaii sov- - . | 


“Crown, 


2. Hawaii. National . Park. 


a. The act: of August 1, ‘i916 (39 oe 


utes: and rules governing. national * "> | 


Held, (1)- 


2 That a deed. = 0. 
whereby | the ‘Territory : of: Hawaii Se 
attempts, to convey to the United. ~~ 

"States » portions of the ae 
- ment” lands of. Kapapala and Hu- ee ee 
“-muula for Hawaii National Park is .- | 
_ unnecessary and void, the. absolute. . bee 

| fee. to said. lands’ having been vested: 3.07 
'.in the United States of: America by...” 

-. cession from the Republic of Ha-. "| 
-..waii and never since having been 0 J 

_ trausferred by the United States to 008 
a the Territory of. Hawaii. - . 

a -elause in, such’ deed: attempting. to G, 
‘-reserve tothe Territory perpetual... 

rs grazing. rights on. such. land is void... 

- ‘and inoperative, the Territorial Gove 00 ee ee 

~ ernment having © no estate therein = ©.’ > 2...) 

(8). That an ‘assignment. 8 

} -Or. lease: of grazing rights on park 


“Govern: he ea 


(2) That, : ieee e 


lands made by the Territorial Gov-" 7 


on park lands to. the Hawaiian Agri- 


cultural - Company. as assignee | or... 
‘lessee thereunder pepecsengp 


8. Public. lands. entre 


-. ernment, in exercise of its presumed 
right: under such reservation is: inef-\. 7). 
- fective and void and. gives no rights ~~ 


a, Under: the - provisions: of. fhe ee, 


$k eal . tate or “interest theréin22+ 5... 
-.. the extent to which the waters of ... 


|») Hawatian Organic’ Act-and-in-the° © | 
absence -of a formal transfer by °°. 
the United States.to the Territory ©... 60 005" 
| .0f: Hawaii of title to public lands. 0 
-. in Hawaii, the Territory. has'no es-?) 0s. 
beg St 


4. Secretary. of: Interior’s - author- ae 


3 ity. in. national park. 


a No: :power - to divest. the’ Fed: * a 5 


’ | > eral Government..of any estate ins - Ah, 
2 ares such lands by.any means whatever ° ag he, Baas 
c conferred . on the. Secretary. Cn A, 


“Hawali--Contnnes: : 


the Interior’ by. the: acts. of, ages - 


INDEX — 


Page Homesteads —Gontinueds - 


1, 1916°(39: Stat. 432),"August*25, 
+» 1916 (39 Stat. 535), and..April 19, 


1930, .(46-Stat. 227): Neither the © 


‘act of August. 25, 1916, nor any 


-subsequent.. legislation empowers 
_ the Secretary. to grant to the Terri- ; 
torial : Government or to any other. 


exterior agency. exclusive | benefi- 
. cial control. of grazing | rights. in 


any. national -park, ‘whether in per-. 
petuity or. for. a.: limited. period. _ 


Such . powers » -still remain. in the 


Congress. Held, That approval by: 


_ the. Secretary: of: the; Interior of 
the. regervation of. perpetual graz- 


ing rights to the Territory in.said 
_ Territorial deed is ultra vires-and 


inoperative even if the reservation. 
be construed as a mere Tequest c 


_ Hearing. 


ae Request’. for hearing denied 


. ‘for lack of specificity-—-—---~-—- | ; 


Homesteads. , 


1. Ab andonment. 


a.. Abandonment of a. homestead 3 
entry because of inability to make. 
. a living thereon. is an abandon- 


ment “because | of matters: beyond 
the control” of the entryman and 


- sufficient to authorize. restoration. 
of | the: right. to make homestead. 
entry, under the provisions of the - 
act of September 5, 1914 (38, Stat. - 
| T12)--_-- racic - Ap en 


aD Alaska. 


a. Elomestead. law does not: ¢ con-: 


268 


340 | 


‘template that right of entry. shall 


be exercised by one: who. makes. set-.. 
-tlement primarily. for trade. and 


business, and, not ‘for. agricultural 
a PUTPOSCS..j-———--~—4-~ 2 -— 22 
Bek Alaska-—Surveys. 


a. Act of July 8, 1916: (39 Stat, 


352), applicable only. to homestead: = 


. y entries. and to. settlements. made 


with .a view. to. such’ entries” ‘on. 


Jands ‘properly ‘subject to homestead 


enWy—-—~--3----- 4st. 
4. Community ‘inter est. “in. con-— 


sane land... | 


. The. community: interest of: Be eo 
“Husband. in. 160. acresof land :can= — . 
- not -be made the-basis‘of:an adjoin- 
- ing farm entry for the reason that... ~. |. 


230 |. 


he. cannotshow: ‘that ‘the one-half 2 ‘ 
Of. the. land ‘contiguous. to: the: land... ' 


2g applied. ‘for ‘belongs: exclusively. to : 


him; ithe. ‘disqualification, however; 


_may:.be removed. by. the wife»con- - | 


a veying,. her: ‘interest to her husband 7 1 


». in that: part~ of- the-land:contigu:: 


-. 125897—-39—yon, 56-41. 


at 


ous to: the land : applied: for. as an* 
additional: farm: Pet eer 


5. Damage claims. 


a. Erroneous allowance of home 


* a 


eae _ 


stead entry through negligence. ob = 
General. Land Office held: to a ae ae 


6 Qualifications of. entryman. 


ae 


a. A husband who holds an undi- ~~ 


vided. interest in land in Arizona — - | 


which: is the community property 
of the husband: and. wife. -is: one 


“owning” land within the meaning: 2 age 
of the. act of March 8, 1891 (26°. 


Stat..1097),. relating::to the right _ 
to Rapes yn panic? farm entry _--. 


840. 


» Vabitrewel of preference saa peta 


Wwalver.. - 
ae Filing of a waiver of. eee 


ence right before end of preference | 


right period held'to be'mere notice’ — 
of intention not to take advantage |. 
of preference right, and if nothing -— 


~ ean be. withdrawn and preference 


| right exercised. ——.-— se 
af Hot Springs: N ational ‘Parki-2._~ 


Indemnity Selections. a 
ee Fs Railroad’s ee ; 


Indian Reorganization. Act. . 
See I ndians and Indian Lands. 


Indians and Indian Lands. 


1. Alaska. 


-is done in- reliance upon ‘same it 


oa 
127 


201, 


a. If Section... (241; “Pitle 25, 


United States Code “(prohibiting 
liquor sales); were.extended to ap 
‘ply to-Indians and’ natives: of: Alas-)9: 0 


ka, it~ would: apply to: Metlakahtla aoe 
‘2 13T - 
b. Necessity .. for -  eemtutory i 
authority - for. - withdrawals: MI {2% 
Alaska for reservations for. Alas, ue 
3 TNALIVES 200 es, Bo Re oe = 


o MMONAN S65, 25 ee ne 


- 239 | 


2. Capacity to contract. 


a. Indians’ are. capable of con-. 


. tracting. without: govarnmental : 
supervision — except where Indian. 


°° property: is. ‘involved in’ which the 


United.. States. has. an interest eee 


8 Citizenship... 


80 


a. Indians born | . | ‘the’ : Uiiited _ 
States..are: citizens. under: the act: 


- h. Section: 241;. Title’ 25. “Unitea 
_ StatesCode,;. may. be: extended: to’. 
Alaskan: natives. who: are wards. of |. 


of June 2, 1924 (43° Stat. .253), - 
_ Tegardless: of. ‘their maintenance of 
_ tribal. relations or their residence © - 
within or. without. Indian iaacaaeds 


49° 


the - Government . regardless... oe ce 


3400 


- withdrawn : 


610. 
Indians and Indian Lands—Con, 
whether or not they are. lene of 


: the United .States_.____-_---__-__ ae , 


4, Fort. Hall Reservation. 


- INDEX 


“Page Indians and Indian Lands‘—Oon.- 


137 


a. Indian owners of lands on ..- 


Fort: Hall Indian Reservation not 


Jeased: for a term longer -than three. — 


‘years entitled to receive water with- — 


out payment. of assessments for 


. @peration and ae ve eoasee 


5. Game laws. — - 


a. State cannot send its aieers: 
restricted Indian lands to. - 


upon . 
search for. game thought to be pos- 


sessed by reservation Indians—-_.. . 


6, Indian Reorganization Act, 
&. Acceptance. of . _ provisions .of 


6388 


‘Tndlan Reorganization Act by 2a. | 
particular tribe or group of Alas- ... 
kan Indians or natives would not 


serve to bring them:under the pro- 
tection of. Section 


‘United States Code -(prohibiting 


241, Title 25,- 


—liguor sales), -without further leg- | 


islation on the subject__-. Be aes 
b. Application - of. section 3 of 


. 187 


- -aect to. ceeded Colorado Ute Indian | | 


lands—construction of term “lands 


of any Indian: reservation’—con-- /]. 
330 


struction of term “surplus. lands” 


ec, Ceded surplus. lands—effect of 


designation as public lands_—-_--~ 
ad. Restoration of land to tribal 
ownership under section 3 of act 


necessary finding of Secretary—---_. 
State and Fed-— 


7. pariascuens 
eral. 
a. Control over Indian ere 


and Indian property on-an Indian . 


reservation is reserved to the 
United, States, 
- other purposes a State may. exercise 


a police jurisdiction over the Ter- 


critory——-—~ eee eee iaee sedans ~ 


8, «Liquor. traffic. . | 
.a, Congress: may. . 
of liquor to natives in Alaska_-—- 


to Indians and other natives of 


Alaska. provisions of Section . 241, . 


although for. alk. 


regulate - sale $4 3 
187 
‘b. Power of Congress to extend: 


330 


Title 25, United States Code, pro-) 


hibiting sale of liquor to Indians 


-who are wards. of the ‘United | 


137} 


States___-----------+--------~- 
9. Metlakahtla Indians. ea... 
a. If. Section 241, Title 25, . 
“United States Code (prohibiting — - 


liquor..sales), were extended to ap- 


ply to Indians and natives: of - 


Alaska, it would apply to Metla~: oy 
‘kahtla :Indians_____-__---~---_. : 


' 10. -Mineral. deposits. - seb Be 

a, In-ceded Ute Indian lands 
- under » 
- Wheeler-Howard Act removed from 
operation of Minera] Leasing Act 


181 


authority of as 


- Interior 


where. embraced - 


in. unperfected 
homestead entry under oo -rais-" 
ing homestead act___ 2-2-2 


11. Occupancy. of mineral isin: ea 


a. No grounds exist for a’ dis- 


‘tinction - in the protection. accorded . 


Indian eceupancy of public Jands 


because the lands occupied are min- 
. eral rather than nonmineral--..__ 


12. Occupancy of ‘public lands. 


a. Under the holding in the case ~ 
261° 


of Cramer v. United States, 
U. 8. 219, and the rulings of. the 
Department, Indian occu- 
pancy of public Jands is entitled to 


_ be protected against adverse dispo- 
' Sition of the lands, whether or not. 


. 895. 


the Indian occupants are privileged’. — 


— to obtain. title to the lands occu- 


13. Pee of public lands—~ 


: Adverse patent—Remedy. 


a. Where. mineral lands - 


ify the patent to exclude the lands 
occupied or to obtain: a declaration 


that. the title is subject. to the oc- 


aaa rights of the OURS 
. Osage Indians. 
a. are afforded by act of June 


20, 1986 (49 Stat. 1552)_.---___ 


. Exemption from taxation of 


restricted lands Seen aoe oa 7 


15. Pueblos. 


Sg Indian pueblos in New Mexico” 


are qualified applicants for grazing 
privileges if they are stock. owners_ 
16. ‘Statute of ‘limitations. 


a. The act of March ‘8, “1891 (26°. 


haye - 
_ been patented to an adverse party 
without. protection of the Indian | 
occupants. thereon, action may be. 
taken by the United States to mod- 


895 


805 


Stat. 1095,°1099), limiting to six = 
years the time within which actions = 
may be ‘brought:-by> the -United ~~ : 
States to annul patents, does not 
apply: to actions -by the. United -: 


States to protect - the right of OC- 
895 
Te. ‘Taylor: Grazing” Act, “aligibil- re 

ity. under.. i 


cupancy of Indians__--- 


a, Grazing. pul vilease: maybe -is- 


quires. negotiation | ehvousy an. In- 
dian. ageN¢y 0 Se ae 
- 18,-Taylor . “Graning. Act, rights 


” ander. — 
a. Right. to use “adjacent pubiis: 


domain for livestock grazing_-._. 


in. 


_ sued directly to-Indian applicants - 
unless practical administration re- 


49 


eee 6 | 
19, Tribal nes male ene me 4 


a. No vested sight: Was ana site aes 


in any ‘individual Indian by. the | 
patents issued. to the Mission In-: 


- INDEX. 


"Indians and Indian Lands—Con, 


wary 12,1891. (26 Stat. 712), con- — 
veying to the bands rights. of use. 
and occupancy. of . reservation. lands - . 
while legal title remained. in: the me 


United: States 


Oe oe ee ee re ee een 


‘b. Vested. rights in unapproved: al- | : | 
lotment selections. Unapproved al-: 


lotment selection . confers no abso- 


' lute property. right in the selector. 


and Congress is not precluded | from 


forbidding the completion of unap- ~. 


| proved allotments__~..~- Bese aan 
. 20. Wardship - status. aoe 4 


a. Power of Congress to declare 7 
Indians and natives of Alaska wards - 


of: the. United States__..__._____- 


b. Section 241, Title 25, United 


an States Code, may be extended to 
Alaskan natives who are wards of 


the Government regardless of _ 
whether or not they are citizens  — | 
137 |. 


of the : United States_----------- 


7 i ne 


1. To private. property, see. Dam-» 


age Claims, bagi ; 

. Insurance Companies. a 

- See Damage Claims. 

| Interpretation ‘of Contracts. 
See. Contracts. . . Bee 
# Interpretation of. Statutes: a 
See Statutory Construction. 


| Irrigation Disteiets. - 
I. Boulder Canyon. Project. ee 


- a. United States entitled to net. 
procéeds from _power._ development. = 
. on All-American Canal after deduc-  . = ‘| 
* tions have been.made for operation  —T’ 
‘and maintenance costs, for payment - 


of principal . and interest of. the 
bonds, and. for. the J-year reserves 


-for-such payments. as authorized in, 


Pp, Ww. AL and R, &. A. loan: AETee: 


- Rave. priority. ‘overall :others” - en- 
titles United. States thereto aly so 
. long as: the net. proceeds. from power 


development: are’ in the. hands of the 7 


. irrig sation district eae RaWes aati ete 


rae: Termination - of ; conditional a 


ita af 


a. Rights- of-way . jntea® ade? ee goo 


act. of March 3, 4891 (26 Stat. 


- 1095), may be forfeited and can- — 
eeled without judicial decree or Act — 


of Congress if granted as an_inci- 


187|: 


‘ _ 116 L, Tes 
be Act. of December. 21, 1908. (45 ne 
Stat. 1057), providing that “claims 
of United States arising out of any 
“ contract authorized by this act shall pes. 


“116 





Page| Irrigation Districts—Continued... 
“dian. bands. under . the act of Jan-, > ween 


: page: . 


dent to ab agreement. under. section ee 


ea ee 


celation ~ 


b. Termination by terms of con- - 


tract. -Rights-of-way held null and 


|. void where reasonable time for per- Me 
formance of contract has passed___— 


3. Warren Act contracts. ' 


|. 2 of the act of February 21, 1911. 
1 (36 Stat. 926), and the’ approval. ya a 
me reapproval of the maps of rights-of- © 

|: . Way. is made subject, to. the. terms of 

|) the | ‘agreement, and ‘the agreement. 5 
13 * provides: for such forfeiture or can-. 


98 


~~ a, A contract made by an irriga-..~ ~ 


tion district, pursuant to the War-  - 
ren Act, and providing for: the de-. 


livery of an aggregate amount of | 
|. water according to a graduated ~~ 
} schedule “as in full satisfaction of. . 
|. all its rights to the water, * * * 
|; both natural flow and surplus stor- 


age,” limits the district’s use. of _. 


the. contract schedule at any given 


- water to the amounts Specified in. - - 


- time, notwithstanding what its nat-"<*° 91) 


ural flow appropriation may be .. 


under State law----------------- | 
b. A pr omise to the United States: . 


148 


by an. irrigation district,.-holding a ©. .:- 


natural flow appr opriation right un- 


der State law, to accept a specified _ 


graduated flow of water annually 


‘in full’ ‘satisfaction of all its rights ~ 
to the water | x eS me. both natural 


flow and surplus storage,” consti- 


tutes. a ‘promise to forbear the exer- ee 


cise of its natural flow appropria- 


tion right in consideration of the a 


regulated supply provided for in the 


Irrigation Projects.” 


delivery by the United States of the  - 


. ‘eontract, and the. aggregate amount a 
of water ‘specified in the contract _ 
ime consequently is the total to which. ~ 
- the contractor is entitled annually 


148 | 


1. Fort Hall Indian eer * 


-a. Indian owners of lands not 


years entitled to receive water with- 


out .payment of assessments for oo 
operation and maintenance Se eal 
Islands. 
iE eeeee eat State ae “Federal. jurisdiction Loe 
| ‘and te a eS ee tes ents 
Jurisdiction. 


1: Board of. Equitable “Aautien- _ . 
~.. 281 


2, Dapasimenals 


a. In adverse claim under min- 7 
frie la Wee ioe oe ee 
b. To determine right to water 


leased for a term longer: than three autre 


oe 


40 


38 325 


Jurisdiction—Continued. 


i, Where land included ‘in pend 


3, State and Federal. 


a. Over Indian cn een . 
b. Over islands__-.-----~------. 


See also Olt and Gas Lands. 


Lease. - _ 
1. Land in “Alaska for fox farm- : 

ing mene nnn ene ent 

— , Power ; ppraveres at ‘Boulder 

Deion a ee eee 


See. also Grazing. and Grazing. : 


Lands, Stock-Raising Homestead. | 
Licenses and Permits. : 
See Tat hate Grazing Act. 


| Liquor. | | 
| See ‘Indians and Fudian Lands, 
Alaska. 


| Marriage. i. 


1. OF entryman: 2 and entry- 
woman_—__-. whet Sees Y Ania nena = 
Meandered: Lands. | : 
1. State’s — ‘failure to claim . 7 
. swamplands. a: 


a. If the natural object amean- 
dered: is: swainpland never’. claimed 


by the State under the swampland 
grant, an applicant for. such. land 
who ‘claims. no ‘rights | under. the 
State is not in a. ‘position - to ask 


for a ‘sur vey on the ground that the 
- land is. SWAMplANG wan meno 
2. Survey. . “3 


‘a, Title to land meandered along | 


INDEX 


901 

201 | 
sa | 
| 854 


215 


383 


. 320 


216 


a nonnavigable body of water ex-. °° 


~ tends, to: such Wwaters<—2esaco-- 


: Measure ‘of Damages. 


For injury to. “private property, 


see Damage’ Claims, i: 


| Metlakahtla. Indians, 


See Indians. and Indian Lands, 


Alaska. 


Military Reservation. 


L Ownership and jurisdiction: over i 
lands formed. by accretion___.____. 


| : Mineral Lands. 


Li. “dverse claim. 


a. Dismissal of adverse alain: not’ © 


300 | 


. justified on the. ground that by =~ 


Indians, 


276.| 


-brought -under ~ ‘Section ° 


--Pare| Mineral. Jands—Contiiued: | 
proper construction of the acts au-" 
' thorizing Withdrawal | for the ‘In- 


dians, or by proper construction of 


Page 


the language of: the withdrawal, or - _ 


by the’ terms’ of the patent. to’ the 


the land was. not public an 
jJand, although . after. presentation 


of the judgment rol to the court — 


sbowing the land was awarded the © 


adverse claimant, the Department 
might have.. the. question whether 
the decision ‘was “conclusive as to 


‘the locatability ‘of the Cael 


2. Indian occupancy. — 
a. No. grounds. exist. for a dis- 


tinction in the protection accorded 


7 re 


Indian oceupancy of public lands. 


because. the lands occupied are 
| _ mineral. rather than nonmineral__’ 


b. Where mineral lands aye 


. been patented to an adverse party - 
“without protection of the Indian — 
occupants thereon, action may be — 
taken by the United States to modi- — 

fy the patent to exclude the lands =” 


occupied or to obtain a: declaration 


that the title is subject to the occu-, | 
7 pancy rights of the nla a . 


- 8. Mineral deposits. © 
a. In ceded Ute “Indian ‘lands ‘re- 


‘moved from operation..of - Mineral .. 
- Leasing Act of February 25, 1920 7 
(41 Stat. 347), where embraced in 
-unperfected homestead entry under 


stock-raising Homestead. 1) aoe 
4, Mining claims. | . 


a, Applicant. may waive claim — 
under State and elect to take title 


under mining laws -of United 


‘States where question of mineral. 
Survey 


character. at date of 
unadjudicated.’ 


b.. Departniental jurisdiction ex- 


tends: only: to matters ‘of form not 


to the ‘merits:: in: an. adverse : claim 


vised Statutes____ oh aman. Oe res 


- «@ Protest will not be entertained: 
; during -pendency of adverse judi- an 
. cial proceeding under Section 2326, 
in. which _Brote a 
estant is a Part ys se ea oe 
d. Passage of title to Sahool lands i. 


Revised Statutes, 


to State not conclusive and may be 


_.contested. by’ mineral claimant. a 
| e. Railroad’ grant not" _permit- ‘i 
ted to -be reconveyed to United 
in mineral oe 


States for inclusion 


Daten ooo ee eek . 
ae Sufficiency of evidence of the — 
existence | (Of: cinerea lned: ‘vein to. 


2826, - : Re- 


895 


395. 


. 40 


400 


eT 


"Mineral. hands Continaed 


“ “Swarran 





5. Railroad : 


a. Mineral character of land 


patent for: the jand- 235 - pad ees 


b. Inclusion of land in. ‘ronditie . 


INDEX 


613 


Page Mineral: ‘Leasing Act—Continued. Page - 


“cancelation of ‘Homestead oor 
- 6ntry.‘made. under Ssetion 2289,” 
“Revised: ; Btatates2oo2 25 ob cout 
indemnity. selections. 


claimed under railroad grant may | 
be determined by the Depar tment -— 
. at any time prior to the issue ‘Of | 


suit does not suspend aig saeer of an 


the _ Department determine ~ 
whether the: land s mineral in 
characters = eke ee 


“201: 


ec. Presumption ° crested ie stat: ee 


sification: necessitates regarding 


. ute upon approval. of. mineral clas- :~ 


land as nonmineral. to which the’ — 


rights of: the- 


.. Wheeler-Howard Act. 


a. Mineral deposits in: ceded Ute — 
‘Indian lands withdrawn under au-— 


thority of act removed from opera- 


tion-of Mineral Leasing Aét’ where ~ 


‘railroad attached 
under its: grants, unless the clas-" 

sification was shown to” be. fraud- eapaks wl 

—- 201 | 

6. Sufficiency ‘of ee ‘of title ee 


in dale for mineral patent... 34] 


embraced. in. unpérfected homestead 


entry under stock-raising homestead — | 


Mineral Leasing Act. — 


5 i 


1. Construction. 


a. Interpretation of “act of Feb- 


bruary 25, 1920. (41. Stat. 347), 


as amended by the act of March | 
_ 4, 1931 (46 Stat. 1523), 
. quent 3 discovery. ‘On: Aeasehold" ‘issued... 
under -géction - 27° “Of “Mineral heas- © 
ing Act within unit. plan area_—_— 


Subse- 


2. Evidence of» deposits. 5 ts 


174 


a. Under section 17:of the Min- _ 
eral . Leasing. ‘Act, as _amended by; 


_ the act of. August 21, 1935 (49 
' Stat. 674), the. Secretary of the In- . 


terior has the authority to. reject: 


applications for oil..and. gas. leases — 


of lands. which cannot: reasonably. | 
be regarded as: having, any value. 


~ for oll or gas=2.-4--28 2 


3. Known geologic | structure. 


a, Whether lands involved in. ap- 


plication for. oil and gas. lease are: 


Cee ee 


298) 


within geologic structure. Of ‘pro- 
a ducing oil-or. gas ‘field is judged BS cP eS 
-- of the time of. filing of the appli- 
- eation-._ Ba a ana ae eh tee -, 
b.. Withdrawal from. “noneompeti- 
tive leasing. of lands within. known: 
‘ oe structure 


5 | 


3}. 
| Minin; gz Claims.” 


4, Lands Known | 
ture. - 
‘a. Evidence . required for ana: 
WG eh ee a ee ea 


5, Producing oil or gas field. 


outside © 


a, woneteu yee of. section ae of of 
wo. 854 


ge ‘Secrétary’ s. sdinceeticas i 


a. Leases issued without | discov- _ 
Pit Lae ‘covering: permit - areas. within -—: 


~ unit plan areas_—)—---_--=----+ 174 | 


- 7,. Secretary’s jurisdiction. 


as gts 


a. Secretary may assume juris- — ee 
- diction at any stage. of the ‘pro-. - | 


ceeding. and. of his own motion. to: 


decide on applications for oil and | 


gas. Jeases--——2=+_ 2. Eien: ae 
_ 8. Unit operation. . a 


354, 


390. . 


a. Secretary’s.. authority. to. Te 


quire agreements for. 
9. Unit» ‘operation . royalty 
rates. ee, : 7 
a. _Lessee’s: “consent petesaaryc 
b. Permittee’s.. e, consent . 


: al 


| Mineral Survey. | 


1. ‘Destruction of: monuments. me gs 


a. Destruction . of. monuments dis: 
within section 57 of. Federal | Penal - 
Code, 18. U.S. C. 1 ee es a 


unit. opera-" 7 


“174 


4 ea 
neces- 


fa be ‘Mining. locations. ander ‘act: of. se 


|. June 25,1910 (36 Stat. 847), made 
|. prior to. withdrawals of land in- 


volved under Federal Water Power - ea 


‘See. also Mineral Dende. 


1.. Acceptance of Jands by Secre- . 


tary of the Interior. - - 


_ 6T 


National Parks, Monaments,. ee 
: Buildings, and Reservations. 


eh The procedure of: “geceptance” cas 
by the Secretary of the:Interior.of. = —. 
certain properties within: national. ~ .- 


parks, . 


rights, and moneys to_ 
the Federal : Government and’ is in-. 


applicable to ‘transactions concern: .~ 
ing . public fans. 22- ee s 


2. Federal Power Act: © 
a. The term. 


3 “reservations” as 7 
‘defined. in the Federal Water. Power. - 


. authorized -by. the act = 80, % 
June 5, 1920. (41. Stat. 917), Te s- 
lates . to; ‘conveyances: of .. eck 
- properties,. 


263 


Aet (41. Stat..1068}, as amended ~ 


by the Federal. Power Act (49. Stat. 
838)., does not | 
parks or national monuments_ ~~~ 


include national . OF 88 
. BT2 7 


‘National: Parks, Monuments, — 
Buildings, ‘and Reservatiors—_ 


Continued. . 


a 3, Federal - Power 
authority. ° f Mig. coe es 


a: - Commission ieee not have au- © 


INDEX 


: thority to. grant licenses. for power 


works within national ~ 
national ‘ monuntents,.. whether or 
not ;. there are navigable waters 
within such. reservations__..-~___ 


b. Unneces ssary to include in pro- 


‘posed’ legislation establishing or.” 
extending -national parks or na-. 


tional monuments a provision de- 
signed | to prohibit the 


4, Hawaii National Park. 
_.. a. The act of- August. if 1916 (39 
Stat. 432), 


parks: or — 


Federal | 
‘Power Commission from granting 
power licenses therein~—_——_----_ 


terminates Terr itorial 7 | 


privileges, on. public lands taken’ _ . 
_ thereby for a national park. As to — 


lands to be delimited by the Sec- | 
_Yetary of the Interior, the Secre- 
tary’s ‘approval of: the survey and. 

blueprint thereof restores.to the Fed- 

dominion | 
applicable 
_ thereto all statutes and rules gov- — 
- erning national parks. 


eral 


. -Government full © 
_ thereover - 


and . makes 


That a deed whereby. the Territory 


of Hawaii attempts to convey to. - 
the United States portions of the _ 
“Government” lands of Kapapala’ 


Held, (1) ~ 


and Humuula for Hawaii National. 


Park is unnecessary and. void, the | 
absolute. fee to said lands having 


4 been vested: in ‘the: United States 


of America by cession from the ~ 
Republic of. Hawaii and.never since 


having been transferred’ by the. - 
‘United - States’ to the Territory of: 


Hawaii. 


'(2) That a clause in stich. 


deed attempting to reserve to the.’ 


Territory pérpetual grazing rights - 
on such lands.is void and inopera-. 
Government 
having no estate therein to reserve. | 
(3) That an assignment or lease of 


tive, the Territorial’ 


grazing rights on park lands made 
by the ‘Territorial :Government. in 


exercise of its presumed right ‘un- - 


der such reservation is ineffective 
- and void and gives no rights on park 


lands to the Hawaiian Agricultural.’ 
Company as BssiEnce Or: lessee there- hae 


5. ‘Hot Springs Natisital Baek 


a. Act of March 3, 1891 (26 Stat. 


842), authorizing Secretary in his— | 


. discretion to refuse or forfeit hot- 
water privileges in park because of 
common ownership of an interest in 


more than one grant thereof______ . 


268 


| Page cs 
_Commission’s ee 


872. 


x by claimant’s 





Stat. 842), 


tion for hot-water privileges and to 


a | , National Parks, ‘Monumients, ree: 
- Buildings, and. Reservations—. : 
Continued. - 


b.. By act. of » March 3, 1891 (26 : 
-Secretary: bas adminis-: 
trative, discretion to deny applica- © 


Page e 


| - forfeit existing hot-water. privileges: a 
' if application is made by or such - 


privileges are owned by a corpora- — 


tion, part of whose. stock is owned 
by persons who are also stockholders 
of another corporation, which owns. 


“more than a majority of the stock of 
a subsidiary corporation, which has 
been granted hot-water privileges.__ 


197 


¢. Inquiry by stockholders of cor- - 


poration in reorganization whether 
hot-water privileges. will be granted 
. may be answered | upon full disclo- . 
| sure of relevant facts, giving such 
- information’ as“ would be required of: 


any applicant for a grant of hot- 


~ water privileges or an aeSeU Dent 
thereof ~_____- Se ee eee eae a 


6.. Power deeersoment 


127 


a. The intention of. the Congress’ : 


. to protect national. parks and na- 
from. encroach- — 
ment of power development within ” 
' guch reservations. is supported by © 


tional monuments 


the legislative history of section 201 


of the Federal anes Rel eee 


| Natives. 


Of Alaska, see Alaska, Natives. 


| Navigable Waters. 


1. Title to lands. under navicablé: 
Body. of water vested | in State_—-_-~. 


: Negligence. 


i Attorneys’ fees. : 


ay Act of, December 28.. 1922 (42 _ 
rae Stat: “1066);"does not authorize con- 
“sideration of attorneys’ fees incident’. ©’ 
to the presentation of a claim. ____ 
2,. Claims for loss. of. use’ of dam- bi 


aged property. ae 


a. Deprivation of. use of property - 


is proper item of damage in claim 
under: the act of December 28, 1922 


(42 Stat. 1066) 2.2220 eos a 


38. Damage to private property. 


a. Claim for damage under act 


of June 28, 1987 (50 Stat: 321), 


denied, irrespective of negligence on 
_ the part of .Government employee, 
where evidence indicates negligence. 
own opera tor-——---— 


4, Loss of use. 7 
a. ‘Measure: of damages__._---_- 


- 5, -Measure of damages. 


ae Damage resulting from errone- 
ous allowance of homestead entry- 
Ob. Loss Ob: VRC sie 


372. 


88 


245 


246 


258 
245 


250 
245 


- ‘Negligence—Continued: 


6: Proximate cause. 


. a, Erroneous’ allowance of ‘home- 
stead entry’ on- land already. pat- - 
ented held-to be.proximate cause 


> Of damage. to lawful owner oF DIOL: 


7. Res ipsa loquitur. 


a. Doctrine of res. ipsa loquétur. 
‘applied to erroneous allowance of. 


"Page 


250 


homestead entry by General Land — 


Office and United States: liable for 


damage resulting therefrom___--_. 


8. Statutory Construction. | 


a. Act of December 28, 1922 (42 


250 : : 
«gas IOUG0S- si ee ee 354, 890 ste 
_- 8, Mineral Leasing Act, amended. 
a. Seeretary’s.authority to re- 


Stat. 1066), should: be. cornetried so. 


as to afford: to a’ person suffering: 


property damage by reason of the 
“negligence of a -Government em- 


‘ployee the. same relief as if the 


“issues. were to be: litigated perwceD 


priv ate aces Ere ae obese 4 


Notice. 
See Practice, Public Lands, Stock- 
» Raising Homestead. 


Oath. ° 


_ Attorney. 
Occupaticy. 


‘See. Public Laide: State Selection, 


rf ndians, and. Indian Lands. 


a zz Oil and Gas Lands. 


a "Application for permit. . 
a. Segregative effect when power 
‘of attorney defective______-__--__ 

2. Known geologic structure. 


a. Withdrawal from noncompeti-. ds 
“B54, 390, 

8. Lands inside known structure. |. 
a. -Bridence required forces, 


“Pines lebanese ce 


4 4, Lands outside known struc- 
aes ture. Pas . 


a. Evidence | 


5, Lease applications. 


a. Rights: and privileges. granted . 


by - acts. of March 3, 1887 (24 Stat. 


_ 556), and July 17; 1914 (38 ‘Stat. — 


509) 


a a5 - +--+ 


pb. Under section 17 of the Min- 
eral Leasing Act, as amended by the. 
act of August 21, 1935. (49 Stat. ©... 
674), the Secretary of the Interior —— 


Affixed to permit application, see, , 


< Synod ‘for Aid: : | 
““ing—competitiv e bidding for]. 
— 86d) 


‘has the: authority to: reject. appli- i 


cations for. oil and gas leases of . 
Jands which cannot reasonably be © 
regarded as having any. value. for oil . 


Or je sae a aay 
- G. Lease. 


a. Lease for permit area in unit 
plan area, part. of which ‘is _produc- - 


293 


1744 


354. 


44 : 


Ok ana Gad Lands—Continued. 
. 7. Mineral Leasing Act. ne 


a: Known -- geologic | 


2S ieeane. 


| - _ 


Plige we 


-Whether lands ‘involved in applica-’. » : 
tion for oil and gas lease are within: : |” 
geologic structure of producing oil < 


or gas field is judged as of the time’ 
354, 390 — 


of filing of the application__~--_. 


- b. Producing oil or gas field.—. 354,. 390 
ec, Secretary may assume juris- | - 


diction at any stage of. the. pro-. 
ceeding and of .his. own: motion: to 
decide on. applications for oil and: 


quire agreements for unit operation. 


9, Rental: relief. 


a. Leases issued - under’ gactions:. 


114 


14 and 27 of Mineral Leasing Act - 


entitled to. rental relief under act — 


of February 9, 1938, under certain. | 


conditions. 


Lease partly within 
 and- partly. without. participating. - 


area ‘does. not entitle. lessee to 


rental. rélief under”. -provisions, of 


Vs section 39° of. the. act ‘of: February 


10. Royalties.: 


a. The phrase..“issue a “lease for: 
‘the area of the permit so included | 
in said plan without further proof. 


of discovery’? does not authorize the 


issuance of.a lease at 5 percent and | 


another lease ‘at not less than 12% 


"474. 


percent royalty as provided in sec- a 


tion 14 of the Mineral Leasing Act. 
“Subsequent discovery on leasehold 
| issued under section 27 of Mineral. 
Leasing Act within unit plan area. 


‘11, Secretary’s discretion.: 


at plan ATCAS! =- 2 ele eS 
~12.: 


rates.. 
' a.’ Lessee’s sonacht. necessary__-- 


b.: -Permittee’s: consent necessary 


14, Unit plan. 
a. Inclusion. of ‘permit area 
unit-.-area not proven productive. 


Permit area not within. productive 
-Subsequent dis- 


part. of. unit. area. 


a, Leases issued: under section Py oe 
~ of Mineral. Leasing Act without dis-. 
covery covering. permit areas ‘within is 


State of — Galifornia’s s title. to» 
tidelands_.___ a eR Si SOS oe LEN ee ae 
13. Unit | operation - and “royalty 


174 
174 


‘covery. on ‘leasehold issued under: 


section 27. of- Mineral Leasing Act 
-- Within unit ‘plan area. ee 


a. j Osage Indians. 


See Indians and Indian Lands. 


174 a4 


| Overruled and Modified Cases. — ie 


- See Maples ao Se. es | 


: Patent, Mineral. 7 bun 3 
See. Indians and Indian. Lands, 


iM ineral Lands, 





“Patents, 


nt A Cancelation:: 
a. Statute of: ‘Hmitations.- 


“INDEX, 


"Page 


Tie a 


act of March 3, 1891 (26 Stat. 1095,°°~ 


1099), limiting to six years the time 
may be. 
brought by the United States to an- | 
‘nul patents, does not apply to ac-* 
tions by. the United States to pro- 


within which actions” 
tect the. right. Of occupancy of An 


b. ‘Mineral. patent, 
Lands... 


| Penal Code, a 


1. Destruction of: caapaWiients is 
a. Destruction — of 


- see “Winerat. 


monuments 


oe 395. 


within section 57 of Federal Penal. ~ 


Code, 18. U. 8. ce (U11_----------- | 


Pending Suit. 


1. Action on. vanpiieatton: for hat: 


ent. stayed. to await result of pend> | 


ing HOW Sa i eS 


2. Jurisdiction cf. Department to — 
' determine mineral character. of.land 
tie not suspended ‘by pending Gee = 


‘Permits; Grazing, | 
. See Taylor Grazing Act. 


“Power and Power Development. 
oo Boulder Dam project -——-—— - 


Practice. 


1. Action . on: Kg alicntion? for pat- 
ent stayed to await zou of pend- 


pa Adverse. claim eee aailiere 


- DO: certified : “Coy ‘of: adverse: claim- | 
ant’ Ss location : leds ft 


8. Adverse suit—pendency . of ju- 
“Jateial proceedings. as Mie ei ee 


4.,. Amendment of sien dinee by 
2326, — 
Revised ..- pin oes ere gas a 


adverse claimant—Section 


5B Continuance. ie. 


291 


a | 


34. 


34 


a, Contestant, knowing. ‘that he - _ 


has a. contest pending which - may. 
. be set for hearing at any time, can- 
, wot insist as a matter of right that ~~ 
he is entitled to a continuance: be-. -. 
cause he voluntarily absents himself | 
from. the State and finds it incon- . 

. venient to be in attendance on the ‘ 


day for. trial__-___ sf ag eee es 


6. Failure. to_ appeal - from . reg- 
-ister’s. decision under Rule 50 OF ata! 
Ne Practice bars contestee’s ene . 


aa © Mining claim. 
“sghg Departmental. jurisdiction. eX 


249 


tends only-to matters of form-not to. ~ 


“the merits in an adverse claim 
brought under 


‘vised. Statutes. 7 


b. - Dismissal of adverse claim. : 


Section | 2326, ee . 


40 


40 |- 


34 | - 


201} 
| ing 


34 | 


Prohibition, 


22 | 
Public. Lands. - 





Practice —Continived: 
C.. Protest will not. be eiteseutded | 


Page 


during pendency of - adverse judicial —. 


d.. ' Sufficiency. ‘of adverse claim 


relegated to court after suit is com- — 


menced_—-----_.--=--_ ae a aw we 
aS. Notice ‘of. nivedl: iz 
a. Protestant 


ing that.notice of appeal be served 
on. the opposite _party' where the 


| is nota party 
‘under the rules of practice requir- 


~ proceeding under Section ’2326, Re- _— 
vised Statutes, in which protestant. 
is a- Dar 324 eee 


40. 


40. 


protest against an application - was... 


not allowed nor hearing directed: on 
a controverted issue of. fact, and 
the application: was not denied upon 
.any- disputed question of. fact. but — 


solely . upon. aS eDphCey ss -show- 


276 
| 9, Refusal. of. Deparencut to ace 
cept relinquishment of .a subdivi- 


sion of a stock-raising. entry does 


- not preclude assertion of relocator’s . 
right by adverse claimant__.__---~ i 


34 


10. Request for. a hearing regard- .-.. a 


application . for | 


At.. Res. judicata, © 


a. Where contest affidavit did not 
allege causes of inability in the tim- | 
per and stone application but only 
extraneous matter, and where con- -— 
test affidavit raised same issues be- . 
- tween same parties concerning the . 
-. game subject: matter that. was raised ~ 
in a previous protest, the matter is . 
res judicata, *-although ; in the de- | 
' cision on- the previous. ‘protest no 
™ ‘consideration was given to the ques- 
tion: of the value of. the land. for 
timber, which .was not. uw basis of . 
contest but of protest_--L--_--_-_ . 


“a2. Sufficiency of abstract. of. titie 


in application for mineral patent. 


Preference Rights. 


See Taylor: gee Act: 


| Private Property. 


desert-land 
entry rejected for lack of speci- 
ficity ee ee et 


Claims against. United States. dod ae 


damage. to, .see pang Claims. 


Of liquor trafic, 
Indian Lands; Alaska, : 


- a Abandonment. 


~~. a. Abandonment of» attempts: to 
_ acquire title under the public land- 
laws in the absence of adverse 


see. Indians and 2 


elaini is not an abandonment of the - 7 


Ps 


vey tions. 


conform to. such | 


"Public Lands “contiiiet 


‘claim .;vhere™ settler. : 
claim and - occupy. the tract__--—- 
2.. Accretion. : 


a3 a. Entryman charged with iow: ee 
edge Ae EA ete oe RR one ke 
“sarindictiol- . 


Dd. Ownership . and: 
over lands: formed by. accretion. —2_ 


-¢. Sufficiency of evidence_—_._=- 
3. Adjoining. farm. ony oppeee 


tion.. 


a. “ae pation of rule ~ that a 3 


_ town lot ‘bordering public: land. sub- 


continues. ‘to. 


“EN DEX: 


Paige | 


220 _ 


300 
300: 


ject .to- entry cannot be made the . “ 


basis. for an-adjoining farm entry. 
ed ais eae 


- 4: Aldska re spomesoa : 


- a. Act of : oapeiy, 18,. 1926 


220° 


a: a 
Stat.:: 243), not ‘applicable to loca- 
tion .of soldiers’, additional :scrip_=" - 


at Application: for. soldiers’. -addi---) 
_ tional: entry : ‘for’. tract “in! Alaska’ a 
" embracing both ‘sides of nieandered 


“£:. body..of. water cannot be. favorably. 
considered under section 11 of the. | 
relat- ~ 
- ing to applications | for . unsurveyed. f 
public lands in Alaska___--2 2. 


regulations | (Circular 491) 


Dd. Alaska—homestead. 


235° 


a. Homestead law does ‘not: oe: 


template that right of entry “shall — 


be exercised by one who makes: set- 


~ tlement ~ primarily | for trade and - 
“* business ‘and not for ABH CurUreL - 
PPPULPOLGE 22-222 eee 


6. -Alaska—survey. 


a. “Homestead. jaw. does dE con- 


239 


template that right of entry. shall 


be exercised by one who. makes — 


settlement - primafily. ‘for: trade and: 


~ “business -and= not for | agricultural 
. purposes_____--~-. Be ae es : 


q. Board. of” ‘Equitable Adjadica- - 


tion.. 


a. Board has no jurisdiction over | 
'" Inere Tejected, application to. -make 


8. ‘Boundaries. Pe 


239° 


- 281 . tends to. such waters___- ape eee a ae mt 


a; Fences placed at variance with a 
the. Government Surveyed boundary. - 


Fines: afford ‘no ground for departure 
- from. the rectangular system of sur- 


veys of ‘public. lands: in order to 


9. “Color of. title. 3% oe : 
a, Occupaney.° under: ‘claim saad 


ip r regular fence : 


~81{. 


color of titlé cannot be in good faith: © 


in an adverse holding where the. 
party. knows he has..no title and - 


_tbat:under: the law which -he is pre- |. e 


‘“:sumed to know he can acquire. none | 
by his. occupation...» _~. See mee < 
10. Estoppel- by ‘stipulations be-_ 


. tween parties. - 


244 


Publie Janidd*=Conthiied.s 


a. Stipulation: between. pariee: a | 
to what land is tideland and what Sas 
_. land is public land does. not bind the .~ 
_ United’ States, and.an:applicant for. 


—300- tog survey of a. tract as . public .land, 


of Cramer. v. United * States, - ts 
U.S. 219, and- the rulings of the 


the > State under » the swamp. 


» between. private -parties,. | 
- partment’ .is. without: jurisdiction . to - 
‘determine the. question as to the 





oir i 


‘who has stipulated. that. the. Jand... bo 
is tideland, ‘is not estopped ‘by the — 


. Stipulation - from showing that the 
Jand is public land_-----_4------- 


1d. Grazing. 


a. Where the privately owned or 


276 


controlled: lands..of a licensee or - 


ing public lands - that. have been 


‘permittee. are separated: by interven- ~ -_ 


allotted to another, crossing. privi-- re 


12. Hawaii. 
‘See H await. 7 
13. Indian. occupancy: = 


leges. over the intervening . Jands_ 
| should be granted to such licensee 
ca 901 permittee 2 oo 


366 


a. Under the holding in dies case ° 


261 


Interior -Department,- Indian. occu- — 


leged to: obtain title ‘to the lands 


OCCUDICG 222 -eca kes ad, : 


14: Notice of ‘status: = 
a. ‘One- buying a: -zelinuishaient 


-pancy of public lands is entitled to... 
- be protected against: adverse -dis-- = - 
- “position of the lands, whether. or. 
-not the Indian occupants are privi- 


395 


of a stock-raising homestead entry 


is chargeable with knowledge of the - 
status of the lands and with the law |. 
as to’relinquishment ‘and: is not en-— - 

_ titled’ to equitable consideration: 


of 'a rejected application on«the- plea. Rie 


_ of ignorance and lack of notice__—— 


15.' Ownership ‘- between United 


: ‘States and ice cage aro ‘ 


16, ‘Survey. ie a 


281 


854 


a.. Title to Jand. meandered along 


a. nonnavigable body of water Ras | 


a hy oe Swamp. lands unclaimed: by 


‘State. : 7 
a. If. the natur al object men ndenta 


is swamp land: never claimed by the | = 


and. 


grant, an applicant for. such land =~ 


' who claims no rights. under the 5 
the State is not in a position to ask i 
- for a survey on the ground ‘that tie 


land is swamp: Loca caeaeanescae 
18. Water rights. . 


276 


a. Departmental jurisdiction. a us le a 


“the “De- 


right-to water, that being a matter. ~ 


_ solely within the province of the. _ 
_ State. | COUrES nn 


“public Lands“ Continvied: 


b. Departmental . Order of Inter- 
_ pretation No: 208; issued August o2.. 
1934, pursuant to Executive order = 
- 887. 


of April 17, 1926, revoked-_-_-—-- 
c. xecutive order of April Wye 
1926, does not apply to water which, 


in its natural condition, does not 


_ furnish or retain a supply of water 
available for public use-----~---- 


INDEX 


| Page | Public Larids—-Continived: 


887: 


d. Maintenance of reservoir ‘on: 


vacant public land collecting flood — 


_ water only, ‘erected prior to’ -with- ~~ 


drawal of April 17, “1926, is not 


a water hole within the meaning of “ 
such withdrawal_____- See ee PR 

e, “Rights to water are distinct 
from rights to’ land mpon. which ee 


By 1h <3 er >.0 0) epee ea a LIS 


_ -£. Vested rights—Under the are 
visions of Section 2340, Revised 


- Statutes, embodying section 17 of 


the act of July. 9,..1870. (16. Stat. — 
a 218): “subsequent ! ‘disposal. or. with- 
' drawal of lands containing waters, 
‘the rights to which have vested 


or accrued, are subject to an ease- . 


ment. sufficient. to permit of the 


continued use of such waters—-~-__ 
. g. Where lands containing waters - 

‘to which. the Executive order of 
'. April 17, .1926, 
have been included in’ a--depart- - 
_. mental-Order of Interpretation, such . 


is not applicable 


‘order. should be Be vokee soee! eee 
19, Water. a 
a, AS part of. public domain. | 

Term “public lands” equivalent - 

term. “public domain”... which . 


887 


387 


cludes tidewaters- and. sahmersed Fes 


lands, the withdrawal of which for 
use of Alaskan natives: held not ’ 
-obligation |. of © 


inconsistent with: 
United States to ‘hold them in trust 


for the benefit of ‘the whole people__ 
‘Db. Competing waters and prior — 
hae waters ° ‘under the ‘Federal Range | 


cin computing the ‘service value ° 


368)” 


5&5 of a particular‘water,*not*only- the ae 
amount of the water, but also the ._ 


topographical . 
grazed from. it must “be 


_d. Where there are competing 


- waters of the same class,: neither | 
water entitles the~ applicant. to a 
_ grazing permit or license for the — 
full service value thereof, but there - 


- must be a deduction in ‘each licenge 


or permit to the extent of one-half © 


of the carrying ‘capacity -of the 


area serviced - jointly . ‘by the wa- aa 


and other factors” 
that limit the. area that.can be 
- consid- . 


110. 





e, Navigability of a. ee of was 7 
| ter is a Federal and not” a local: oe 
QUERIION ie oe : 
f. Title to lands under ‘navigable . 
~ body of water vested in ne State- ve 


20. Withdrawal. 
a. The order of withdrawal- of 


- April 17, 1926, took effect as to all © 
. Subdivisions. of the ‘ 


‘vacant, unap- - 


“Page 


88 


Bg 


propriated, unreserved public lands”. 


containing the waters described in 


the order, the subsequent interpre- — ° 


tive order being no more than an 


subject thereto, The 


i official finding that a certain tract: 
_is of the character and has. the” 


‘status defined in the order and is. 
withdrawal 


would: attach. to land containing . 
waters devcloned by pueD neency: ae 
if abandoned_=____ 2 = ao 


| Public Works Administration. ns 


1.° Boulder Dam) contracts _ es ae ve 


| Qualifications of Entryman. 


See Homesteads, Stock-Raising 


#H omestead. | 


Railroad Landa. 


1. Grant lands. . 


a. Railroad grant not permitted - 
to be reconveyed to United States . 


for inclusion in mineral patent_ 
2. Indemnity - selection, — cancela- 


' tion of, 
a. Inclusion of land in . pandine : 


- 6T 


suit does not suspend jurisdiction — 


of the Department ‘to determine 
whether the land is mineral in yehae . 


b. Mineral character of. 
claimed. under railroad grant may 


‘be determined by the “Department ~ 
at: any time prior to the issue of 
patent: forthe land cso oe Pa 
c. Presumption created by statute 
upon approval of mineral classifi- - 
cation... necessitates regarding land — 
" as nonmineral to which the rights 


201 


land ye 


201 


of the railroad attached under its. a 


grants, unless the classification. was | - 
shown to be fraudulent-—-_..--_~ 


8. Right of selection. 


a ‘Effect of withdrawal order of 
~~ November 26, 1984-——-— eee pean 


4. Rights of way. 


a, Only such interest in the right 
of way is vested in the grantee 
as may be essential to the contin-. 
ued use and enjoyment of the land 
for the purpose — pues in the : 
- 206 


- dD. Railroad rights of way tnconet 


208 


|: BT6 


public domain may be used only - _ 


Railroad Lands—Continued:: |. 


- dnd exelualvely for railroad” pure” a 


i 6 ‘Right. to ectcnete and: ‘remove . - 


: “subsurface oil on. railroad: right a 
“Way under -provisions of act of» 
March 8, 1875 (18 Stat. 482) ____ 


d. Rights: under act of March 3, 
- 7 1875 .(18 Stat. 482), fixed by filing 


map of location, such rights. being 


subject: to the. provisions: of the — 


act of AMEE. 380, 1890. (26. Stat. 


BT) 2300) 22a ote 


Reclamation. in 


1. Warren Act contracts. ; 
a. ‘Breach of - carriage contmiek 
with United. States_—--___.--- 
 p..A contract made. by an. irri- 
~ gation . district, pursuant to. the 
_ -Warren Act, and providing. for the 
_.. delivery of an aggregate | amount | 
' of “water -according: -to- a» ‘graduated 
schedule ‘as in. full ‘satisfaction - 
_ of all its rights to the water *. oe * 
. both natural flow | and surplus - 
storage,” limits the- district’s use. 
of water to the amounts specified. 
m in. the contract ‘schedule at: any 
_ given time, notwithstanding what. 
its natural flow appropriation sade 


be under State AAW eo Seas : 


| c.. AD promise. to the ‘Unitea 
-States. by an irrigation district, 


holding a natural flow appropria- | 
tion right under State law, to ac-. 


“Page Repayment. 


| “INDEX | 


1,--Of: purchase - price’: 


. ‘denied 
where '- coal: land-:entries canceled: 


"Page 7 


partly because of apices fraud- tie 


ulent: ‘conduct~---_ pie ag Bes eed eliciceen. “oo: 


- 206 | Reservation. of. Waters. | 


cept a specified graduated flow of 


water annually 
faction of. an its rights to the wa- 
ter * * both natural | flow 
and surplus prea - constitutes a 
' promise to forbear the exercise of 
_its natural. flow appropriation. right. - 
-in consideration of: the delivery , by. 
_ the United States of the regulated | 
supply provided , for in. the. contract, 
- and the. ageregate amount ‘of. water. 
Specified in ‘ the . ‘contract: ‘conse- 
quently is the total to which the. 


contractor ‘is. entitled. annually_———.. 


d... When amount of water. speci-. 
fied: for. delivery. by United. States. : 
-jin- a- Warren .Act contract equals” 
the limitation . ‘imposed. by State:. 
law on. the use of. water, no sale 
or assignment of a water » ‘right is 


effected__--——--—--=----4--2=--+ 


Regulations. 4 


1. In calanie, table: 
2... Cited, lower 


Relinguishment.” 


See Public Lands, 
ing Homestead, , 


“asin full satis- _ 


ia | 


(Stock-Rais- -- 


or monuments yh So oO | 


- om 


f.. grant. 

act of- March 3, 1891 ? “3 
- 1095), may. be forfeited and can-) 
{ celed without judicial. decree: or _ 
'- Act of. Congress if. granted as an 


1911 (36 Stat. 


Homestead. 
: Revised Statutes Cited. 


' right. of .way 
grantee as may: be essential to the. 
continued use and enjoyment. of - 
- the land. for the. purpose avec ee 
in. ste: etait ee ee tee Ab 
| c. Railroad rights-of-way ‘through eo 
',. public domain may be.used only... . 
; and exclusively for. railroad = por care 
a poses_-—--—~--~- +--+ -+.- olen ne ie 


- 3 


110 


1. Alaska. me ic, ee 
a. Act of May. 1; “1986 Baas ae 
Stat. 1250) --~--=<. ee ces ee “ 
— Reservations. soe as o | a a5. 2 He 
| 1, Defined in Federal Water 


Power Act and. Federal Power Act. 


as not 


See Water Rights. 


Residence Requirements. Se ee 
Stock- “Raising areal 


Sce #H omerecnds, 


‘See ‘Table, 


: ‘Richt of Entry. | 


See Homesteads. » Cree 


Rights-of-Way. Ce ee, 


1. Railroad lands. 


including national parks : a 


872-0 


a, Evidence of: appropriation - of 32 
right-of-way for. railroad ..or .sta- ..- 


_ tion. grounds under act. of March. — 
8, 1875 (18 Stat. 482)__-__-2---. 
in. the . 
in the. 


‘b. Only such. interest 
is. vested... 


197 


206. 


206. 


d., Right to extract: and. remove:.- 


. 2. ‘Termination. of: 


ae subsurface. oil..on. railroad right of 
way. under provisions of: act. of. 
March 3,. 1875. (18 Stat. 482). 
| conditional ee 


206: 


a. Rights- ey granted aes? 


(26 Stat. 


incident..to an. ‘agreement: under =~ 


‘section 2 of the act of February 21, 
926), and the ap- ~ 
_ proval or reapproval of the maps ~— 
of rights- of-way' is made. subject to 
the terms of the agreement, ‘and the 
agreement: provides for . such for- et 
feiture or: cancelation. pee ee eae ae 


620 


Rights ‘of: Ways—Continuea.’ 


vIN DEX 


Page 


: be ‘Termination: by... terms: of eon-_! 


. oie tract. _Rights-of-way . held . 


for -performance of. contract. has 


passed... -..---=- 
c. Petition - for peappeoval.” os 
‘Where. petition requested that the. 


Secretary. of the Interior 
. prove’ maps and that. rights-of-way 


: be “regranted, * -such request held — 


to be a concession that the rights- 


_ of-way ‘had become: ‘null and void__. . 


a Rules of Practice Cited. 
See. ‘Table. 


‘Rules and Regulations... 


_ 1. Cited, table. |. 
2. In volume, table. 


| Rural Electrification Administra- . 


tion. 


1. Boulder Dam “contracts_-...-= 


School Lands. 


1. ‘Passage of ‘title to 


| Secretary of the Interior. ° 
1. Authority. eo 


pull. - 
- and void. where ~* -Teasonable - time. 


“reap... 


: 98. 


a. To accept eontributions of : 


funds: received by State ‘under sec. 
tion: 10° -of | eho Taylor . Grozink 


2: ‘Discretion. 


a. To issue lease tee wection i. 
| 15 of the Taylor Grazing Act... 
 b. To. issue -. lease...under. section iN 
ae of * Mineral: ‘Leasing* Act a ae 


. Be -Power.: - 
a. To | mat: grazing ‘rights 
national perie.- hes Ee ayn eet aoe 
bd. To provide by 


classes | “enumerated 
Grazing Ci ne ee 


‘Soldiers’ Right of. Entry. 


1. On homesteads in er 


See also Alaska ; Homesteads. 
Solicitor’s Opinions. | 


in voluine, table. 


| State Brand and Sanitary Laws, 


See: ‘Taylor Grazing Act, 


State and Federal Jurisdiction. 


1 Control over Indian conduct 


and. Indian. property. on an Indian 


reserved to the 
although, 


-. reservation is 
United States, 


reasonable. 
~‘Tegulation’ for: granting of. grazing. 
privileges to: limited . group: within: 
by Taylor. 
ga: 


for all. 


226 | 


289° 


— | 


| State’and: ‘Federal Suis 


67 


“te 








Continued. 


a é$ other: purposes: a State may. exercise | 
| a police jurisdiction over: ‘the’ Terri-- - 
shee 6 SE * AOU cs a aa i ee ee ha 
— 98 — : 


2. Islands 


| State and Federal Ownership; 7 


- 1. Islands seeie iS eneieees 


| State Selection. 


—1.- Color ‘of title. - 

a. Circumstances: under: which | oc- 
cupancy of land was not in good 
faith under color of title Goctrine__ 

2, Occupancy and improvement. 


ee wae eee ee 


is oes ee 


Page 


241 


a. Oceupant must show’ that’ he | 
‘occupies: public” lands under some 
proceeding of law that at least gives | | 


him a right of possession in order 
that he may ‘have some vested. right” 
therein against the: United States—_ 


| | 116 Statute of Limitations. 


elie Applicability to actions: to pro- 


Sue 4 4. teet Indian: occupancy. 
State. not... } 

conclusive and may be contested 

by mineral elaimant—=--~~--~--= — 


a. ‘The act of March 3,- 1891 (26° 
Stat. 1095, 1099), limiting to six 
years ‘the time within which actions 
“may be brought by the United States 
.. to:annul patents, does not apply to 
actions by the United States to pro- 


tect the right of - occupancy of - 


Indians-_.~~--~--_-. a as ELE Tema een 


Statutes. — 


41 


_L. No citizen. has’ a vested right in 


8 statute or governmental policy 


Statutory Construction. 


Le: Administrative diséretion. x 
a. Act of March 3,:1891 (26 Stat. 
842), authorizing Secretary in his 
discretion to refuse or forfeit: hot-~ 


water privileges at Hot Springs Na- 


. tional Park because of common own- 
ership of an interest in more than» 
one grant théerecf=<—..-.-2--<i =. 


B47 


b. By act of March 3, 1891, Secre- : 


tary: has” administrative ‘discretion © 


to deny ‘application for hot-water 


privileges and to forfeit existing - 
hot-water privileges. if application is- 
‘made ‘by’ or such. “privileges are 
owned: by -a corporation, part - of. 
whose stock is owned by’ persons po: 


are also- stockholdet s-Of another cor-- 


poration, which. owns more than a- 
majority of the stock of a subsid- 
iary corporation, which has been - 


granted - ‘hot-water privileges------ . 


2. Board. Of Hauitable: indices és 
tion. 


Sections 2450, 2451, 2456, and 2457 


of the. Revised Statutes_—-------—- 


a. Jurisdiction of the Board oiider 1 ae 


INDEX 


"* Statintors? Construction—Con. af ‘Page Statutory Construction—Con.. 


ie ‘Clainis for loss of use: of dam- 
‘aged property, 9°: eae 
a, Any. doubt.as. to. the: intent of - 
Congress concerning payment of ~~ 
_. damages for loss-of use of damaged -~ 
. property may be resolved by. constru- — 
ing the statute. (act of December 
28, 1922, 42 Stat..1066), to require _ 
certification, thereby affording an . 
opportunity for a. conclusive legis-— 


. lative cone ne On ane eee | 245 


i. Damage. claims... — . 
a. Act of: December 28, 1922 (42 

- Stat. 1066), should be construed so - 

; as _to- afford to a person . suffering: 
“property damage by reason of the 

negligence .of a. Government :em- 
ployee the same relief as if: the is- 
sues were to be litigated between 


private individuals__._.___-___-__ - 240) 


5. Departmental . practice. in | ad- 
ministering and’ construing : statutes, 7 
6. Grant. of permissive or. manda- 
take power, ee ee Ble 
a. Use of. “words “may”? and 


. “shall saa aaa nanan ‘ 7 


- Indians. aes ws 
. Statutes: relating to: indiads a 


Mberally: construed in. their: favor_> 2, 1 bs 


b. Statutes relating to Indians in- - 
terpreted in light, of their situation. 
-and:needs to determine:intent: of 
Congress as to reservation. of wa-. 

ters as well as land: for use: Of a 


‘Alaskan natives___--__- sarees __ - 110] 


8. Mineral Leasing Act. + 
a. Meaning of term “producing oil. 


_ or gas field” in. section 17 of act__ 354, 390. 2 


9. Public lIands — ‘Hawaii ‘Na-. 
tional: Park. — a 
a, The act of Aueuet 1, 1916: (39 
Stat. 432), terminates. Territorial - 
_ privileges’ on public lands: taken 
. ‘thereby-for.a. national park. -As to. . 
“lands: to be delimited by the. Secre:- 
- tary. of -the. Interior, ‘the: ‘Secretary’ s 
*” approval “of : the’ ‘survey-and=:blue-. 
- print thereof restores to the Fed- | 
-.-eral’ Government full dominion. .~ 
_ .thereover and. makes. applicable — 
'. thereto all statutes and rules gov- 
-erning national-parks.. Held, (1): 


-... What ‘a deed. whereby the Territory. : 


> of Hawaii. attempts~to convey. to. 

’. the United States’ portions of the = 
“Government”... lands“ of* ‘Kapapala 

_ and: Humuula for’ Hawaii ‘National... 

Park is: unecessary” and: void}: tbe 

wea, absolute. fee. to. said . lands: having 

~ been’ vested: in: the United. States -— 

of America. by cession. from: the » 

_ Repudlie of Hawaii and never. since. 

. -having..-been -transferred’ by. the: ... ’ 

“a: United. States: to. the: ereoey of - 


7 Hawaii. (2) That a’ ‘clause in: such - 


Page 


deed attempting: to. -Teserye. to the sae” 


oh . Territory perpetual. grazing rights < 


on such lands is void: and inopera- 


tive, the ‘Territorial. Government — 


having ‘no. estate therein. to: reserve. 
(3) That an assignment or lease ‘of ° 
grazing: rights.on park lands made 
by the Territorial Government in © 


exercise of its presumed right.under 


~ such reservation is ineffective | and... 


void and..gives no.rights. on: park Meee 


lands. to the Hawaiian: ‘Agricultural 
‘Conipany as’ ‘assignee’ or lessee: cue 


10. Repeal by iuplications, 


a, Act of May 14, 1898 (30 Stat. © 
418),. authorizes the purchase of .a. 
tract in Alaska for fox farming, 
and ‘was. not repealed either ex-- 
-pressly. or by implication by the 


act of July 3, 1926 (44 Stat. 821), 


_ providing for the leasing of lands 
in Alaska for fox. farming--.-~-_ 


b. Act of August 1, 1914 (38 Stat. 


263 


215 


589), did not’ impliedly repeal the - 


‘provisions .of the .act:of March..1,- | 
1907 (384 Stat. 1024)__- 2 - 
ec. Acts of July 8, 1926 (42 Stat. 
- |. 821), and May 14, 1898 Ae: Stat. 
ah ae setae sean ar da alee coos eee | 


i552). Se ida eae as Eh alt 


215 


- 48 


11. Restriction fe intent of ‘Con- ae 


gress. a et 
> a, The operation of a statute will . 


be restricted within narrower limits | | 
than the words. import where the... 


literal. meaning embraces cases. not - 
‘intended by. the legislative. body. | 
(12. Secretary. of the Interior’s ac-. 


872 


ceptance: of properties within wha Ea 


- tional. parks. 

' a. The. procedure. of. Vapresstaince! | 
-. by the-Secretary.of.the Interior of 
certain properties. within. national. ~ 


parks,. authorized by the:act of June © e ; 
5, 1920. (41 Stat. 917), relates to: - 


conveyance of. private. “properties, 


rights, and moneys.to the Federal .° - 


Government -and is: inapplicable to: 


18. Secretary of. -Interior’s: - au- 


- thority. in. Hawaii. National: Park. 


a. No -:power to divest ‘the Federal 


. transactions concerning, public: 
. UL. 263 


Government of any, estate in such: . 


lands by any Means whatever: ig cons: 


ferred-on: the: Secretary. of the In- ~~ 


terior: by. the acts: of rae ‘1, 


1916 : (39. Stat.’ 432), August. 25; 

(1916 (39 Stat. 535), and April: 19, 

. 1980 (46: Stat.:227).. Neither the 
act of August 25, 1916, nor: any. 


INDEX. | 


“Pare Stock- Raising. Homestéad= Cons, “ 


7. Contest. 
. a. Successful 
only: procedural. right of: priority 


| contestant : gains a 





S231. 2." 


i: 347. 


| Statutory Construction—Con. Pape: 

- gubsequent. legislation empowers fie |; over third parties. and no substan: 3 . 
Secretary to grant to-the Territorial {tive right against the Government see 
Government or to any other exterior: ~ to enter Jands_._.-_.____-_- . 295 
agency. exclusive. beneficial control - 4: b. Contestant’s preference vent ee 
of grazing rights in .any national . - POE CUUS ae eee ae oe ee Sin 
park, whether in perpetuity. or for: ec. Contestant’s tender of costs_. DO: 

a limited. period. Such powers 8. Departmental . yenedcron to. | 

still remain in the Congress, Held, designate. a 

That approval by the Secretary of . a. The Departient. is without 

the Interior of the reservation of | _ jurisdiction. -to designate as of _ 

_ perpetual grazing rights to. the Ter- — ' gtock-raising character land with- 
ritory’ in said Territorial deed is drawn from entry by competent. — 
ultra vires and inoperative even if. . authority. A single failure to ob- . 
the reservation be construed | as a |) serve the rule neither. changes nor. 

- mere request_.-.-—-_~ eet Sd ise 268]. vitiates ar aa aa nn - B47 

; 9, Designation. . 

Stock- Raising Homestead, a. Acts of settlement.in advance - 

1. Accrual of rights or equities ve ' Of designation are at the peril of. | 
against: the: Government___—-.--~-~~ 295 | the applicant and create as. against 

‘2. Acts of settlement on undesig- - |..the owner, the Government, no 
nated. lands. do not initiate seus 295 | . rights or equities susceptible of 

3. Application. — . maturing into- stock-ralsing home- | 

a. Application to enter undests. : SheAC Ae ie - -B4T 

‘nated. lands initiates in the. appli- OD. ‘Discretionary. with the. ‘Becre. » 5 fB 
cant no- present rights but only a _ tary of ‘the Interior,:not a matter .. 
prospect of future rights of uncer- _ ef right in the applicant._-__-_--~ B47 
tain. existence and remains incom- 10. Filing of applications © 

plete until susceptible: of allow- a. Flas: legal effect of: an. aban- 

SUE CO sco oc eh a ee 347) /donment by entryman of his: prior a 
Dd When complete—rights initi- | asserted mining claims.___---~-~~- > 
3s ated ke tS wear eS rth ewig ed . 295 11. Future and existing rights. ; 

4: Cancelation of designation be-- _ oe a: The’ rights: initiated. by a stock- 

“fore relinquishment. raising homestead application for 
a The. filing of a relinquishment . undesignated ‘lands, being only fu- 
of a homestead entry operates ¢o. ture rights. contingent. in part upon: 
instanti.- not Only ‘to. restore - the designation, are not present: rights 
lands to the Government reservoir ©. within the meaning of the term “ex- .. 
of public lands but to affect them isting. valid rights’ in ‘the saving. | 
with whatever burdens would pre- | clause of the withdrawal order of _; 
viously have attached to them save . | November 26, 1934, and cannot pre-: 

- for the life of the entry, and the. =| vent such withdrawal from attach- 
purchaser ofthe relinquishment has. ing to tbe lands sought. if. they-be. 
no preferred status. as against the-. undesignated. at. the dae of. the Or- 
Government but only that of an | 6 ee a np en nS a 
ordinary .applicant-.-----.-.----. . 281 12. ; Theomplets ‘application. ; 

5, Cancélation—Evidence. . bo ake a, A stock-raising homestead ap- - 

. a. In contest brought ‘by mineral aed plication filed prior to. the with- 
claimant. against. stock-raising en- - drawal order. of November 26, 1934, 
tries evidence insufficient to war- © _ for lands on that date remaining. - 

rant. cancelation of .the entries . -undesignated cannot prevent said — 

where no showing ,made of any. withdrawal from’ attaching to the | 
mineralized vein ..._------_ a. 22] lands sought, such .application be- | 
- 6. Cancelation of entry. ae S ee ing incomplete and having initiated 

_. a, Lands. ‘of. enlarged homestead. , only rights. in futwro contingent ~ 

entry which are free of all. claims.’ -_: upon events not certain: to occur, 

are automatically restored by can- not rights in .esse -within the. mean- - 
celation of the: entry. to the Gov- ing of the term. “existing valid 
ernment reservoir. of “vacant, unre- rights” in the saving clause of the 
served, and:.unappropriated public _ withdrawal: ONGG aula soe 
Jand” and hence are affected by the. -- . 18. Marriage of: entryman- and 

withdrawal of: November 26, 1934. — 295] -entrywoman. . 


a. Where. a Nouieatead enayeane: 


marries. a. homestead entrywoman 


- and they. elect to: and are permitted.’ : 


| Stock-Raising. Homestead—Con: 


to perform. the residence . ‘yequire- 


INDEX 


:sments of his_ entry, upon final. de-. 


' cision holding. the entryman’s-entry. 


for cancelation for. failure to. com- - 


ply with the. residence requirements, a : 
the entrywoman should be. required OF ye 
_ to show cause-why. her entry: should, 
not also be canceled__——-—_------- 


14: Mineral Deposits. 


a, Mineral deposits’ in. ceded ‘Ute. 


Indian lands removed from opera- 
-. tion of Mineral Leasing Act of Feb- 

ruary 25, 1920 (41 Stat. 
_ where embraced..in unperfected 


320]. 


347),.0 02 | 


homestead entry. under stock-rais- 


fa. homestead. cea eer era 


15... Notice of. status. . 


ge One buying a ‘relldgiisnment® 


>of a stock-raising homestead entry, 
is chargeable with knowledge. of the _. 
status of the Jands and with the law _. 


as to.relinquishment and is not en- 


‘ titled_to equitable consideration of — _ 


- a rejected application.on the plea of 
ignorance and lack of MODE ae 
16.:.Purchase. of relinquishment. — 


_See. Cancelation of... enteEa On 


‘before ‘relinguishment. - 
17. Qualifications, 


18. ‘Relinquishment: . : 
a. Failure of a- lessee of a stock- 
raising homestead: entry, who ob- 
tained’ his lease after the issuance 


of entryman— 
ownership. of. land---_- aa 


281): 
: _. of the land as aeatuet ‘the: Govern- | 


820 


of final certificate and recorded the — 
same, to file. notice. of his-lease in © a 


. accordance with :Rule.98 of Prac- 


tice does not by reason of such fail- . 


ure cause him to lose his rights in — 

‘ the land by. tbe acceptance of a re-.. 

linquishment by ‘the entryman. and : 

cancelation of the-entry, as:the en- =: 
tryman had “no right to relinquish. 


the entry. ‘without, tite assent of the i ee 
TV AGBROG 2S a 
b. Holder of anceeneded lease‘ofa .': 
- gtock-raising homestead entry, if he 
files notice. of his: lease: in the ‘local 


~ Office, is entitled: under Rule 98 of — 
- Practice .to- notice of any contest ~ 


- or other _ proceeding affecting - the 


- land, and his:assent is necessary to. 
the acceptance of a relinguishment 
Of ‘the . entry —2——~-4s--3--L a : 


eG. Relinquisbment: of mite: cubes: 


348 


_ quent” to final: certificate should be: = * 


‘“aecompanied by:: a ‘certificate of 
- nonalienation from the register of ~ 
deeds of the. county” ‘wherein the 

343 


land Wiese (eee me eee ot 
19. ‘Residence: ‘requirements. 


a. Maintenancé of a home: on ‘the: ” 
-Ventry -to--the -exclusion of a ‘home © , 
elsewhére+-evidence “required—-.+— i 


20. “Right: ‘to: make eMEEy as : 


843]: 


19384. 





. 623: 


~-Page Stock-Raising Homestead—Con, Page: 


"a. Where. claimant has a. valid: vie 


instatement and amendment of hig 


21. Rights of applicant. 


a. Under sections 1, .2; ‘and 8. of. | 


settlement claim and.a- right to. re- 7 


entry. prior .to withdrawal. of. ‘the = 
land, ..such rights - are «not. barred a ae 
for the reason that.he filed an ap- 
: plication for second entry subse- — 
quent to a withdrawal of the land, — _ 
as there was no occasion for an.ap- 


plication for second entry_-_.-+--~ 2238 


the act, an application for original - 7 


- entry. is susceptible. of allowance 
_..only upon the happening of both of. . 
designation. of 

_ the land and nonuser of the prefer- 
- ential right. accorded: to applicants 
. for additional entry, and only upon 
-” guch occurrence initiates in the ap- - 
. plicant rights im esse,: viz,. 7 
- immediate, present, procedural right __ 
: Of priority. as against. third’ par-. 
ties; and (2) an immediate,. -_—pres-~ 


two contingetcies, 


-(1). an 


ent, substantive right of occupancy _ 


22... ‘Stock-Raising | Homestead Ack 
-a. Construction and 


23: Taylor Grazing Act. 


a. In effect repeals stock-raising 
homestead law ----~~ acai ri | 


. 24, ‘Withdrawal. — 


-a, Lands of enlarged “homestead: 
entry which are free of all- claims. 
are automatically restored by can- 
_celation of the entry to the Govern- — 
- ment reservoir of “ 


B47 


legislative - 
history—intent of Congress____~__. 


B47: 


847 


vacant, unre- 


served, and unappropriated public ~ 


land” and hence are affected by the 


_. withdrawal of November 26; 1984__° 
b. Stock-raising ‘homestead’ ap-— 


plication’ filed subsequently to with- 


“295 


drawal of November 26, 1934, may . 


: be rejected without action on accom- — 
: “panying- petition for-designation._~ © 
- ..@ Withdrawal of November 26; 
Where rights | of | claimant 


were initiated by his settlement and 
such -settlement was maintained 


force of: the. withdrawal and 


settled © upon. ——-~_ eet at ee es, 


_ d. Rights: initiated: by. a - aon : 


295 


_ until the withdrawal. of November — 
'. 26, 1984, the claimant has a valid 

' existing. right excepted from the 
; ‘the. 

- “subsequent establishment of a graz- 
_ ing district embracing ‘the land, and. 

: the claimant’ may. be allowed to 
change his. apples on for the lane : 


203, 


raising. homestead application: for. —. 


*. undesignated lands, being. conly fu-. 


ture rights contingent: in: part upon ae oe 
. designation, ‘are not: pene Hens aw 


Survey. 


‘Stock Raising Honiestead--Con; 





. within © the | meaning © of the: term - 


“existing: valid rights” in the saving 


clause of the withdrawal. order: of: - 


November 26, 1934; and cannot pre-. 


vent such withdrawal from attach-— 


ing to-the lands sought. if they. be. 
undesignated at . the date of . the 


e@ Where a: person _ filed ee 


stead: -application prior «to January 


4, 1935, for land which was in- 


cluded’ in: a petition for stock-drive-_ 


_ INDEX. 


Page | Taylor. ‘Grazing: Act—Contiiued.. Page 


281 |. 


way withdrawal “and not. allowed. -— 


a until. after: January 1;- 19355: when. 
petition for withdrawal was finally — 


- denied, entryman not. entitled to 
invoke > the benefits of the act of 
August og i (1985 ee tae iia ais 


Subrogation. 


184] 


1. Right: of an insurance company: Pe 


to present a subrogated claim for 
damage must be based. on actual 
payment to: the assured-_—.----— 


Surplus Lands." 


cake Designation. | at ch . 
a. Effect of designation as public 
lands of ceded surplus Indian lands_ 


1. Alaska. 


a. Act of July 8, 1916 (39 Stat. | 
239], 


852), . auplicabillty, 3a seus 


| Swamp ‘Lands. 


ae Survey. application: of lands un- 
claimed. by State. 

a, If the. natural object meandered. 
is swamp land. never claimed. by. the 
State under the swamp-land grant, 
an applicant for. such land who 
claims no. rights under the State. is 


330 | 


not in a position to-ask. for.a survey... 


on: the. ground: that the land is. 


swamp. Vand ——— anne nnn anne : g 


"Taylor Grazing: Act. 


Al. Appeal. 

a. Upon: appeal by lease: applicant 
from the rejection in: part by the- 
Commissioner of.a: lease application: 
under:.section 15, the Department. 


may execute the lease and declare. = 


- Commissioner’ s decision final_-___.. . 
b. What is. reversible error_._._. 
_- 2) €ontributions of funds _re- 
a ‘by State under section 10. — 
Modification of. the Executive 


| ae ‘of: January 17, 1873, unneces- 


sary in. order to permit: regional. 
-graziers. to. participate -in: the. ex-. 
penditure. of State grazing. funds: 


in the manner authorized. by State: 


290 


305 | | 


; Lessees of 
~ owned lands entitled to: Jease under ~ 
act and: not the: lessor——-———---- =! ? 


citizens. 





- laws~ enacted pur suant to» “section 
s1@ Of the ACbs tte . 

: b. Secretary of ‘the Tiiterior. is: au-- 
|... thorized under section 9 of ‘the act. 
to aecept contributions of funds re- 
|) : ceived by. a’ State under section 10°. 
: | when’ proffered to him by the State, 
even -though -the contributions are. 
_. conditioned on his use of the-money: 
i; : for a specified type: ‘of expense. inci- 
dent to the administration, protec- 
tion, or improvement of the grazing _ 
— district — wherein the funds - origi IP Ee 
226 


“3: pépartmental-ruies. oO 
a. Grazing. licenses 





4, District Advisory Boards. 


a: Board — of. District . Advisors: 
- Powerless to make rules. 
i ey is entirely advisory_--~_+--.- 

258] 


Its func-. 


_ 5. Leases under section 15. 


<), & as Discretionary with the Secre- — 
tary of-the Interior wliether: or: not. 
to issue lease under this section_— 


commensu- 
~ ‘rability standards_2-—-2 ---_-- 
b. Gresing licenses—priority | “ot rae 

6-805 


| 226 | 


» 805 


: 92 


289 


‘b. Section contemplates award of — 


leasesnot.merely to owners but. to. 
_ owners. occupying: and’ using contigu- ~~ 
1 ous lands for grazing of. livestock. 
|. Applicant for lease who is: engaged 
in the-business. of. purchasing, sell-:... 
ing, and assigning of. grazing lands . 
_ and is. not engaged in the livestock . 
business is not a qualified occupant 


‘this section. 
privately 


for a lease under — 
contiguous 


6, Licenses and. permits. 
'-a, Applicants must. be. 


| stock: 

- owners ‘and ‘citizens:.or. prospective. 
Indians “who: are’ ‘stock 
owners, are éligible applicants.______ 
|  ‘b, ‘Authority of the Secretary. to... 
- -iggue regulations grading applicants: . 
--- for . grazing permits: on’ basis. : of. 

priority of G86 sateen sa, 


79 


e. Construction of section 3, pro- 


viding that preference be .given in: 


the issuance of grazing’ permits. to 


. persons: ‘in certain ? euamerated cs 
ClasséS 22.5 o ee a : 
de Order. . “of. “ppdrerente When: 


available range insufficient: to-meet. — 
Tequirements of all. applicants:--1. 
Indian: .:-- 
stock- owners : owning an. ‘interest - 


e. Preference: rights. 


3050 


in land or occupancy. right in tribal’: - 
land or- water: rights entitled. to 


preference. under : act’: and regulad ores 
tions pursuant: thereto__-—-~2-~=+ Hat SOG 
-Local custom: :' | 


. f, Priority. of: use. 


ag a standard -for determining: ‘pric oe 


Taylor Grazing ‘Ack Gontinneel: 


.. g. Rules of March: 2 


9. Public sale of public; lands... ~ 


| a, The right. to: apply .for public . 
3 sale of. public. Jands. as conferred .. — 
_ by section 14. of. act’ is not.a right... 
_ to such, sale, the, “propriety thereof | 

‘being discretionary. with the. Secre- .. - 

tary of. the Tee ee a2 


‘8, Pueblos... 


a. Compliance . with. State brand. 3 
a cand ‘sanitary’ Jaws: cannot. be Made: . | 
“a condition precedent: to the issu- + aie 
-.- anee of. grazing license in the ab-- :.’” ny 


sence of a. departmental rule re- 
"quiring compliance. 


bo Gra zing. . privil eges.. 


' owns are under the control . of par- 


ticular’ members of. the tribe oe ‘ 


"-@, Individual members of. pueb- 


los who’ haye been designated to. 
carry ‘on ‘the. function of. ‘livestock Boe 
raising ‘need | ‘not join - with. pueblo 
in the. apPlication, although such... | - 
— 808 4 


Joint | application | would be proper 
9. Railroad lands... 


. a. Effect of . withdrawal order. of 2 
November. 26, fi L Seer enter 


10. ‘Secretary’ 's discretion. | i 


oh Bla Diseretionary. “with the. Recre- gos 
= tary of the. Interior whether or. not: | 
to issue .lease-: ‘under section 15 

of. act— “=, Fee PSE a 


‘11. State and 


. brand. 
laws. he de uf 


elas ‘coimpliante with: ‘State brand — a et 
. and ‘sanitary laws. cannot be made ° . 
a condition precedent ‘to: the Assu- © 
ance of grazing license. in the-ab- 
gence of a departmental. rule requir-- 
~The question of _ 
whether compliance: should be made. 
a condition. precedent to. the issu- | 
' ance ‘of. a license or permit is a. 
808 
12. Stock-raising homestead Taw. | 
. Taylor Grazing Act ‘in effect _ 
scpeuie the stock-raising homestead. . 


ing © ‘compHance: 


‘matter of. DOMGy22 34 oS es 


- law... Stock-raising ‘homestead. ap- 


plicants are not prejudiced by the 
in the land’ policy since ~~ 
no citizen has a vested’ right in a 

statute’ or governmental DONE 


change 


Territories. a 


See ie of. ‘Territory coneerned, 
- 1258973942 af 


‘Page. 
: “ority of use under. rules of 3 March ie 
a M986 cos ee ao 2 pe ee ae 
. “Yo36. eos 
viding: for order of. preference. e 


The. question. i 
of whether. ‘compliance should be... 
made .a condition, precedent to the . = 

F issuance” ‘of a license or. permit. is 
“a matter of, policy—-—---.. are acme ae me: 

Can. file. er 

, application in own name * ‘yegard- | iat 

less. of. fact ‘that. “the livestock it: 


847 | 


INDEX | 


Tidelands. 


i State. 
tidelands_ ~~ -2. 2-1. i eel aera oo 
. Stipulations -between parties. 





2) ‘ae Colitornia, - 
92 | 


tho. Dnited: Statas, - 


ho 
o 
ON 


ee > . Aue and is Said Jand- Cave aa > ee 
eodlie. State and United States: ” Cae 


| See Indians. and Inde “an. | Lands. 
me ‘Ultra Vires. _ 


1. Reservation. ; in. 


of perpetual . ‘grazing: rights. in. Ha-:: 
wail. National ~ 
Secretary. ultra vires 


| United States. 


1. Damage claims: oe 


a a. negligence of General. Land Office. 
as Priority of claims. — 


of the. irrigation district. 


: United States. Code. . 
Sections. Cited, table. 


3 Void Entry. | 
a See. Negligence. . 


—=—-—-~--- 


re ere ee ee ore oe ee ee 


| Waiver. eo. 
i: ‘Homestead oe hp oe 


erence right wajvet._-o.-----=- 
Wards. | | 


an Alaska 


- natives, status © 


Warren. Act. Contracts. - 2 
ed - See. Reclamation. 
| water Rights. 


1. Base- 


"grazing 
| Ifcense.. 


. property, : for 


a. Title to. Jazids under navienbte | 
hody of water vested | in State_--- Fe 


| ‘Tribal Lands. S°: - i en a ae 


a. Effect of San bf pret SG. cars. 
a: 


, “ago : 
; “wards: of United’ States__.2 22 
. See also: Indians and Indian Lends. 


Page ~ 
title ‘to SU Case cae atl 


a. Stipulation between’ parties as" 
to. what, land is tideland and what ge oa 
land -is- public land docs not’ bind" | | 
and an‘ appli-. °°" 
.;¢ant for survey of a tract as public’: 
land. who .hasstipulated that the | 
land is tideland, isnot. estopped by om 2 
the stipulation: from’ showing - that ee. | 


“the. ‘Territory RASH. ae, 


Park approved . byl» a 
“70 268 


a. Liability for ‘erroneous allow- cae 
ance of. homestead entry through 
_ 250. - 


~a, Aet of: December. 21,. 1908 (45 
Stat. 1057), ‘providing that “claims 
of United States arising out of any, |. 
contract " authorized by... this act | 
- Shall ‘have priority over all others” — 
' entitles United States thereto only 
_» So long as the net’ proceeds from 

|. Bower development are in ‘the hands fe 
- 289 |. 


"sanitary » nk 


aaa 


R. ‘Where a a. aeator: hole. is. aot one. ae 
-o.of natural occurrence.but has. been. : 


os me x — i 


. Water. Rights Continued. 


developed. entirely, by; ‘boman: agency, 


~ tt is not a. water. hole within. the: 


a Meaning: of ..the: Executive: ordersof. . 


- ie “April. .17, -1926,. and, 


va, VNfGON Se soa ea ees Fi oe oa 


- { - Department.: is -without jurisdiction. | 
_ »-to determine the question’:as tothe 
solely. within. the pro vence pt the . 


A926. 7 at 
a. Departmental Order of Tutor, os 


“if -owned: or 
eontrolled | -by- an: applicant: for: a 
. grazing-, Jicense; ; 
mized--as. base - BE operty. fe. peucd 
Dak Wepartnent’s. farisdiction. = no 
a. As! between. private parties, ‘the |. 


right to water,.that being a matter. 


State” courts. ie 223) Se eee : 
Be Executive ee of April 17, 


7 me 


pretation No. 208, issued - August 22, 


1984, pursuant:to Executive order of | 


ee to. which the Executive: order 


: ‘April: a hy | 
_b. Executive order of April 17, 


ee 4926; “does. not. apply to water which, 


In its: natural - condition, “does ‘not. 


7 furnish or retain'a supply. of. water ie 
Fvavailable -for--public Use es 3 


¢c. Where lands containing waters. 


Tey ye 


. ~been included. ina » departmental ‘Or, earite 
ee der. of: ‘Interpretation, 


such order .. 


“should “be ° FEVORED enn = 


4, Maintenance. of reservoir... 
PS ‘Maintenances , of. reservoir . on. 
; vacant ‘public. land’ ‘collecting flood.» 


water ‘only, - erected, prior: ito. athe: 3 


5 drawal ‘of April” 17, 1926, ds not a 
water hole witt in. the. meaning: of. 


— such withdr ‘ayyal_. aoe eens 7 


A 


= according - to a graduated schedule 
“as -in- fuil satisfaction. of all. its _ 


-5, State. control. ee 
. a. Contract made by. an, iz rigation.- 


= ‘district, | “pursuant | to, the Aico ane 
Act, and providing for’ the ‘delivery’ 


oF an. aggregate ‘amount: of. water’. mt 


‘rights to the water a both’: 


natura) flow and. acai rene a as 
limits the district's use of water to — 


the amounts: specified in. the con. . 


2 ~ ‘tract “schedule at “any. given .time,’ 


notwithstanding ~ what its natural’ 
flow appropriation may ne. under’ 


. State lawoi-2+-3--5-- ee age 
-c+ b. Doctrine of. cabpurtenaney OE 


water rights to. Jand. is precluded ee 
assignment of.a water right - having 


an earlier priority under the State” ae 
law - 


Cc. “When. amount of. water speci- 
- fied for delivery. by United’ ‘States © 
ina Warren Act:tontract equals the. 
limitation imposed by State law. on - 


the use: ‘of water, no ‘sale or assign- OO 
 ment:of ‘a water right is effected__ 


aaa 


it may be» eee oe 


, a iz 


1926, revoked-__--_- 


‘of E Sot 


: asl 


IN DEX 


= Water 2 Rights-—Continaed, 


. Warren Act contracts. 


ari - 


. Withdrawal: order. - 


tion °2340. Revised’ Statutes, em- 


have. vested or accrued, are subject 


1. Alaska, 


- and held. as _public ‘trust. 


_ 2. Federal Range Code.” 
ies waters 


cf a particular water, 


ters of the same class; nejther water 


i, to the extent. ‘of ene-half’ of ‘ ‘the 


_3.. Hot-water. privileges: 


dian Reor monies Act. 


Withdrawal.” 


yd. Of} opreterence 


2} ds Lands containing ‘waters. ae 


fs propriated, unreserved public lands” 


-- the order, 





= ease : 


a. Br each of: contract with ‘United 


ee d. See also’ ‘Reclamation. a 


- Dodying Section 17 of the act of July. 

‘9, 1870: (16 Stat. 218), ‘subsequent 7 
' disposal or withdrawal of lands'con~  - 
taining waters, the rights to ‘which © 


- to an éasemenit. sufficient: ‘to permit : 
of the continued use of such | witers— i 


a Waters: a ee eee 


a, ‘Pervitorial ‘dews iets and sub-_ ea 
-. merged lands part of public domain |. 
‘Disposi: 
. tion for tise of: ‘Alaskan’ ‘natives... 
~ ‘b. Under. act of May 1, 1936, no . - 
‘reservation ‘consisting solely’ of War 
ters can be erented sce onde! ae” 


bd. In computing ‘the service value a. 
} not only the. 7. 
amount of the water, ‘put also. the ete 
.. topographical and otter factors that... _ 
' limit the area, ‘that can ‘ba grazed... 
“from it thust be considered. 
ar Where there are ‘competing wa-  _ 


| -entitles the applicant to a grazitig. 
'. permit or license for ‘the full Service.” 
' value ‘thereof, but there:must be a 
: - deductién in’ éach license or permit ~*~ 


i carrying. capacity of the area: gerv- * : 
.|' iced jointly by ‘the waters------_- 
at Hot ~ ©: 
ao Springs ‘National Sree eee ms 


: = / Wheeler-Howard ‘Act,: 


“See ‘Indians and Indian ‘tanita. In- e a - 


~right waiver, ake 
ie homestead entry__-___-. Be eee EAS ets 


See. also. Stock- Raising ei Tome. 
stead... . 7 3 : 
|: Withdrawals: | . 


containing the waters. ‘described. in- : a 
the subsequent, interpre- ': 
tive order being | no more ‘than | an os 


a. Under “the: provisions’ ‘of Sec- Oe 


387 


‘110 


“ots Competing waters” and. “Prion, ee 
| 863 — 


“366 


a. The. order: of , withdrawal of ee 
_. April. 17, 1926, took effect as: to. all. ; 
. -subdivisions of the ‘‘vacant,. unap- salen 


; Withdrawals—Continuea, 
official finding ‘that. a éertain : ‘tract © 


"INDEX = 
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=f is of the. character and’-bas the - 


status. defined in the. order and is 


of subject: _thereto_-—---------- ieee ‘ 
: ‘Words and Phrases. - 7 


hy. 0) db Color of title, see State selec at 
Boge tion. ss oe 


favored,” 
ton i 
AY Res ‘ipsa loquitur, see. Negi ae 
- genee. - ee pdt 
| 5. Res fudicata, see Practice. ee ae 


Words ‘dnc ‘Phrases-Continved. : 

25 “Crown, Government; and pub- 
a lie lands,” see Hawaii. eae 8p 
3. “Repeals by implication are not: - eS 
see Statutory. Comes 
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